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ADDENDA  ET  CORRIGENDA. 


Page  1,  line  20,  inmarj^inal  note,  for  "  possession,"  read  "  question." 
„     30,  line  43,  in  marginal  note,  for  "  direction,"  read  "  discretion.' 
„  263,  last  line.  Note,  for  "  1837,"  read  "  1843." 
„  284,  line  26,  dele  "in,"  between  "  3"  and  "just" 
„  314,  line  26,  insert "  fee,"  between  "  quasi"  and  "  it." 
„  344,  line  26,  marginal  note,  for  "  leading,"  read  "  declaring." 
„  351,  Note  (a),  insert  **  190"  after  R." 
„  362,  line  6,  for  "  daily,"  read  "  Daly." 
„  366,  line  4,  insert  "  a*'  between  **  to"  and  "  person." 
„  393,  last  line,  marginal  note,  for  "this,*'  read  "  they." 
„  413,  line  16,  marginal  note,  dele  "  mentioned  and." 
„  444,  Une  2,  for  "  £270,"  read  "  £27." 


MEMORANDUM. 

The  case  of  O'Sullivan  t>.  M'Sweeney,  reported  post,  page  486,  was  brought  before 
the  Court  on  Petition  of  Rehearing,  but  having  been  argued  on  December  6,  7,  1843, 
the  Lord  Chancellor  affirmed  his  former  decree,  dismissing  the  petition  with  costs. 
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REPORTS    OF    CASES 


ARGUED  AND  DETERMINED 


HIGH  COURT  OF  CHANCERY. 


THE  ATTORNEY-GENERAL  v.  THE  CORPO- 

RATION  OF  CASHEL.  1842. 

May  27. 

XIenrt  hi.  in  the  thirteenth  year  of  his  reign,  granted  A  right  of  pas. 

1  /•  /-I     1    1         1    •  n  *        .  *^'*®  ^^^^  cer- 

the  town  of  Cashel  and  its  appurtenances,  to  Maurianus  tain  of  his 

then    Archbishop   of    Cashel,    and    his   successors ;    and  granted  by  an 

Maurianus  in   the   fourteenth   year  of   the    same   reign,  ^^^^'^^''g^jf. 

granted   the   said   town   with   certain   rights   of  pasture,  P^^^**®'*^^^'' 

to  the  provost  and  twelve  burgesses  of  the  town.     The  *?®  Corpora- 

tion  and  the 
inhabitants  of 
C.  The  Cor- 
poration subsequently,  by  some  means  unexplained,  became  seized  absolutely  of  part  of 
these  lands  :  Held  that  Uiey  were  so  seized  in  trust  for  the  town  of  C,  and  that  there- 
fore  a  lease  for  ninety-nine  years,  made  by  them  at  a  gross  undervalue,  should  be  set 
aside ;  and  that  though  the  absolute  ownership  might  have  been  acquired  by  usurpation, 
the  trusts  would  nevertheless  have  attached. 

Hdd,  also,  that  the  lessee  was  entitled  to  an  issue  as  to  the  identity  of  the  lands  in 
possession,  with  those,  or  part  of  those,  over  which  the  right  of  pasture  had  been 
granted. 

The  evidence  offered  of  the  grant  of  the  Archbishop,  was  an  inspeximus  of  it 
contained  in  a  grant  of  confirmation  by  a  subsequent  Archbishop,  which  was  enrolled, 
and  was  produced  from  among  the  records  of  the  Rolls  Office.  Held  to  be  good 
secondary  evidence. 

Charles  I.,  subsequently  to  the  acquisition  of  the  absolute  ownership,  granted  to  the 
Corporation  a  charter,  conferring  on  them  certain  privileges,  directing  the  appointment 
of  certain  officers,  and  specifying  the  oaths  to  be  taken  on  appointment.  The  mayor 
was  to  be  bound  by  his  oath  not  to  permit  any  estate  of  inheritance  in  the  lands  in 
question  to  be  parted  with,  or  the  rents  to  be  assigned  for  more  than  a  year.  Semble — 
The  Corporation,  adopting  this  charter,  was  bound  by  the  restrictions  of  the  oath, 
though  the  lands  were  not  derived  from  the  Crown ;  also  that  the  lease  in  question  was 
in  violation  of  the  oath. 

VOL.  II.  B 


2  CASES  IN  CHANCERY. 

1842.        evidence  for  the  grant  to  Maurianus,    was  the  plea  set 
Att-.Gen.    up  ty  the   provost  and   burgesses   to   a   citation   in  the 

V. 

CoBPOBATioN  twenty-first  year  of  the  reign  of  Edward  III.  before  Wal- 
OF  Cashsl. 

ter  De  Birmingham,  justice  of  Ireland,  for  not  sissisting  the 

sheriff  in  taking  certain  prisoners  from  Cashel  to  Clonmel ; 

the  plea  being  :    "In  protestation  they  say,  that  they  do 

^^  not  know  that  they  had  any  mandate,  by  the  aforesaid 

"  sheriff  on  the  part  of  the  lord  the  King,  to  bring  the 

"  aforesaid  prisoners  to  Clonmel,  nor  had  done  anything 

**  in  contempt   of  the  lord  the    King,    and   soforth,   and 

**  they  say  that  the  Lord  Henry,  late  King  of  England, 

"  progenitor  of    the   Lord   the    King   who   now   is,    by 

"  his   charter,    for    the   intuition   of    God,    and   for   the 

"  safety   of    his    soul,    and    the   souls   of   his   ancestors 

"  and  their  heirs,  remitted  and  quitted  claim  for  himself 

"  and    his    heirs    for    ever,    to    the    Venerable    Father 

"  Maurianus,  Archbishop  of  Cashel,    and  his  successors 

"  the    contention    and    claim,    (which     he     had    moved 

"  against  the  same  Archbishop,    upon  the  new  town  of 

"  Cashel,)    and   also   granted    the  same   town    with   its 

"  appurtenances,   of  him   the   said    Henry  and  his  heirs, 

"  to  hold  to  the  aforesaid  Archbishop  and  his  heirs,    in 

"  free,   pure  and   perpetual   alms,  free  from  all  exaction 

"  and   secular  service ;    and   they  produce  the   aforesaid 

"  charter  in  court  here  in  these  words,"  setting  it  out  to 

the  above  effect,  "  and  they  say  that  by  virtue  of  the  afore- 

"  said  charter,  they  were  discharged  from  all  secular  exac- 

"  tion  and  not     *     ♦     *     *     [obliterated]^  wherefore  he 

"  should   wish  to  disturb  them  contrary  to  the  tenor  of 

"  the  aforesaid  charter,  and  soforth.     And  afterwards  it  is 

"  granted    to    the   said   provost,    bailiffs,    and   commons, 

"  that  at  present  so  far  forth  it  be  cancelled  sine   die.'* 

The  grant   by   Maurianus    to    the    provost   and   twelve 


CASES  IN  CHANCERY.  3 

burgesses,  was  proved  by  the  inspeximus  thereof  contained        1842. 

in  a  grant  in  the  year  1537,  by  Roland,  Archbishop  of   Att.-Gen. 

Cashel,  confirming  Maurianus'  grant.- — "  Roland  by  di-  Corporation 

OF  Casbel. 
"  vine  mercy  and  by  favor  of  the  apostolic  see,  Archbishop 

^^  of  Cashel,   to  aU    to   whom   these  letters  shall  come, 

"  greeting ;    We  have  inspected  the  letters  patent  of  the 

"  Lord  Maurianus,  of  good  memory,  formerly  Archbishop 

"  of  Cashel,  our  predecessor,  in  these  words,  *  Maurianus 

"  *  by  divine  mercy,   and  by  the  favor  of  the  apostolic 

^*  *  see,    to    all    to    whom    these    present    letters    shall 

**  *  come,  greeting;    Know   ye,    that   we  of   our  special 

"  *  grace,  and  of  our  certain  knowledge  and  mere  motion 

"  *  have  given,  granted,  and  by  this  our  present  charter 

"  *  have  confirmed  with  the  consent  of  our  Dean,   and 

'^  *  otir   whole   chapter,    held   in    the  chapter-house,    and 

^'  ^  especially  summoned  and  assembled  for  this  purpose, 

^^  Mn  a  solenm  discussion,  and  with  mature  deliberation 

**  *  concerning  the  utility  of  our  archiepiscopal  city  or  town 

**  *  of  Cashel,   to   the   provost  and   twelve    burgesses  of 

"  *  the    said  city    of   Cashel,    or     of    what    ever     less 

**  *  number   they   may  be,    who   now   are,    and   for  the 

**  *  time  shall  be,  for  ever,  our  city  of  Cashel  aforesaid, 

"  *  which    the    most    excellent    Prince,    Henry,   by   the 

**  *  grace  of  God  King  of  England,  Duke  of  Normandy, 

"  ^  and  Acquitaine,  Earl  of  Anjou,  and  Lord  of  Ireland, 

"*by   his   letters  patent    of   the   date   of   the    I5th   of 

"  *  November,  in  the  13th  year  of  this  reign,  had  given 

"  •  and  granted   to   us  and  our  successors  for   ever,  in 

"  *  free,  pure  and  perpetual  alms,  free  from  every  charge, 

"  *  exaction,  and  secular  service,  excepting  and  reserving 

^^  ^  to   us   the   bake-house  and  market  of  the  said  town 

"  *  of  Cashel :  likewise  we  have  also  given,  granted,  and 

^^  *  by  this  our  present  charter,  have  confirmed  to  the  said 
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1842.        "  *  provost  and  burgesses  who  now  are,  and  who,  for  the 

Att.-Gen.    « <  time,    shall   be    for   ever,    free    pasture    for   all   and 

CoBPOBATioN  "  <  every   of  the   animals   of  them,  and    of  their  tenants 
OF  Cashsim 

"  *  whosoever  and  of  all  persons  inhabiting  and  sojoum- 

"  *  ing  in  the  said  town  and   the   burgagery  thereof,  in 

"  *  all     our    lands,    except     meadows,     corn-lands,    and 

**  *  manors,    and    power    and   authority    to   hold    therein 

" '  an  hundred  and  a   court    baron,    and    to   hear    and 

"  *  decide  pleas  and  plaints,   pertaining  to   said    hundred 

"  *  and   court   in   said   town,    and  the   burgage    thereof, 

**  *  by   the     provost     of    the    said    town    for    the    time 

"  *  being,    for  ever,  from   time   to   time,    as   often  as  it 

'*  *  shall   please   the   said   provost,    to  have   and  to    hold 

^'  ^  all   and   singular,    the  aforesaid  pasture  hundred  and 

"  *  court,  with  all  their  rights  and  appurtenances,  (except 

"  *  the  bake-house  and   market  afore   excepted,)    to   the 

"  *  aforesmd  provost  and  burgesses,  and  their  heirs  and 

"  *  successors,  of  us  and  our  successors  for  ever,  rendering 

'*  ^  annually  to   us   and   our  successors,    out   of  the  said 

"  *  town  and  pastures  with  their  appurtenances,  the  chief 

^*  ^  rent  of   nine   marks,    and  out   of    the   hundred   and 

"  *  court  of   the  said   town,    one   mark,    of  the   current 

"  *  money  of  Ireland,  by  equal  portions  at  the  feasts  of 

"  *  St.  Michael  and  Easter,    for  every  service ;    now    we 

<<  *  the  said  Maurianus  the  Archbishop  and  our  successors, 

**  *  with  the  consent  aforesaid,   will  warrant,  acquit,  and 

**  *  by  these  presents  in  all  places  defend  the  said  town, 

"  *  pastures,    hundred  and   court,    with  their  rights  and 

"  *  appurtenances,  (except  as  before  excepted,)  to  the  afore- 

"  *  said  provost  and  burgesses,  their  heirs  and  successors 

"  *  for  ever,  against  all  persons  ;    in  testimony  whereof  we 

"  *  have  caused  our  seal,  together  with  the  seal  of  our 

<«  *  chapter,  to  be  affixed  to  these  presents,  dated  at  Cashel, 
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"  *  on  the  12th  day  of  July,  in  the  14th  year  of  the  reign        1842. 

"  *  of  King  Henry  aforesaid,'  now  we  the  said  Roland,    Att.-Gen. 

"  Archbishop,  deeming  the  charter,  donation,  and  grant  of  Corporation 
,  OF  Cashel. 

"  the  aforesaid  Maurianus  our  former  predecessor,  to  be 

**  confirmed  and   acceptable  have  approved,   ratified  and 

"  confirmed,  as  by  the  tenor  of  these  presents,  we  approve 

*^  ratify  and  confirm  them,  for  us  and  our  successors,  as 

'^  far  as  in  us  lies,  and  according  to  the  force,  form,  and 

"  effect  of  the  same,  with  the  consent  of  the  Dean  and 

"  the  whole  chapter  of  our  church  of  Cashel,  with  whom 

**  presupposing  the  honesty,  and  the  utility  of  the  said 

^^  town   of    Cashel,    we   have   had  and  made    a  solemn 

*^  discussion  and  mature  deliberation,  in  this  behalf  in  our 

^^  chapter-house,     and    being    specially    summoned    and 

^^  assembled  in  Chapter  for  this  purpose,  and  we  now  of 

^'  our  certain  knowledge  and  mere  motion  with  the  consent 

"  of  our  Dean  and  Chapter  aforesaid,  have  anew  given 

^^  and    granted,    and    according    to   the   tenor    of  these 

*^  presents,  we   give   and  grant  all  those  the  town,  and 

*^  pastures,  hundred,  court,  and  the  rest  of  the  premises, 

"  and    every   parcel    thereof    to    Maurice    Darney,    the 

"  present  provost  and  burgesses,  who  now  are,  and  who 

^'  for  the  time  shall  be,  their  heirs  and  successors,  in  the 

^*  same  manner  and  form  in  which  the  said  Maurianus  our 

**  predecessor,  granted  the  same.      In  testimony  whereof 

"  we  have  caused  these,  our  letters,  to  be  made  patent 

"  by  appending   thereto   our  seal,    and  the  seal  of  our 

**  chapter.     Dated  at  Cashel  on  the  19th  day  of  October, 

"  in  the  year  of  our  Lord,   1557." 

The  signatures  of  the  Archbishop  and  Dean,  and  the 
officers  of  the  Chapter  were  annexed.  There  was  no 
proof  that  the  rents  reserved  by  Maurianus'  grant,  were 
paid  to  any  Archbishop. 


6  CASES  IN  CHANCERY. 

1842.  Charles  I.  by  a  charter  in  the  15th  year  of  his  reign, 

Att.-Gen.    created  Cashel  a  city,  and  constituted  a  mayor,  aldermen 

Corporation  and  town-council  in  it,  nominating  the  persons  who  were 
ojF  Cashel. 

at  first  to  fill  these  offices,  and  directing  how  the  succession 

was  to  be  kept  up ;  the  charter  also  specified  the  oath  to 

be  taken   by  each   of  the   officers ;    the  following  is  an 

extract  from  the  oath  appointed  to  be  taken  by  the  mayor. 

^^  You  shall  not  consent  to  pass  any  estate  of  inheritance 

^^  in   mortgage    or    otherwise  of    the   common    land    of 

"  Cashel,   called    "  the    Cottyn,*'   or  any  part  or  parcel 

''  of  the  same,   on  any  consideration  whatsoever,  during 

"  your  office  :  and  you  shall  not  give  any  way  or  consent, 

'^  that  any  assignment  shall  be  made  of,  or  for,  any  rent 

**  that  now  is,  or  hereafter  shall  be,  issuing  out  of  the 

^^  said  Cottyn,    or  any  part  thereof,  unto  any  manner  of 

"  person   or   persons   whatsoever,    for   longer   time    than 

"  for  one  year,  unless  it  be  for  the  redemption  or  acquittal 

"  of  some  part  of  the  lands  that  be  in  mortgage  from  the 

"  city." 

By  this  charter,  the  power  of  purchasing  in  mortmain, 
was  extended  from  £30  a  year,  at  which  it  had  been 
fixed  by  Queen  Elizabeth,  to  £50  a  year.  King  Charles 
also  gave  the  corporation  the  right  to  establish  a  market 
and  fair,  and  to  take  certain  tolls,  as  to  which  they 
were  to  be  under  no  obligation  to  account.  The  Corpo- 
ration it  was  proved,  had  for  a  long  time  been  in  the 
habit  of  letting  the  Cottyn  lands  at  very  low  rents, 
but  for  short  terms,  but  in  the  year  1732,  part  of  the 
lands  in  question,  consisting,  by  estimation  at  that  time, 
of  1264  acres,  were  let,  to  Alderman  Richard  Buck  worth, 
for  ninety-nine  years,  at  a  fine  of  £200.  and  a  rent  of 
£87.  6s.  6d.  Irish  a  year,  this  lease  subsequently  became 
vested  in   a   person  of   the   name   of  Bolton,   who   was 
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also   possessed   of   another  part    of   the    Cottyn    lands,        1842. 
estimated   at   50   acres,    at   a  rent   of   £6  5s.  Od.      As    Att.-Gen. 

V, 

Bolton's  lease  in  both  these  properties   would  expire  in  Corporation 

OF  Casbrl. 
1831,  he,  in  1829,  offered  the  Corporation  £10,000   for 

a  renewal  of  his  leases ;  this  however  was  refused,  and 
in  the  same  year  he  assigned  his  interest,  under  both 
his  leases,  (there  being  some  arrears  of  rent  due  on  the 
properties,)  for  £2500  to  a  member  of  the  Corporation- 
Alderman  Richard  Pennefather ;  and  the  board  of  alder- 
men on  the  29th  of  June,  1830,  passed  an  order  that  the 
leases  so  vested  in  this  gentleman,  should  be  renewed 
to  him  for  ninety-nine  years,  at  the  old  rent,  £93  1  Is.  6d. 
Irish,  without  any  fine;  and  subsequently  a  deed  for 
tlus  purpose  was  executed,  comprising  both  the  properties, 
(which  upon  a  more  accurate  survey  were  found  to 
contain  1540  acres  Irish  plantation  measure,)  describing 
them  as  part  of  the  Cottyn  lands.  The  person,  Mr, 
William  Pennefather,  in  whom  the  lease  was  now 
vested,  was  the  son  and  residuary  legatee  of  the  person 
to  whom  the  renewal  had  been  made,  and  he  had,  subse- 
quently to  the  filing  of  this  Information,  on  his  marriage, 
made  the  lease  the  subject  of  settlement.  The  rents 
received  by  the  Corporation  out  of  the  Cottyn  lands, 
amounted  in  the  whole  to  the  sum  of  £219,  and  were 
applied  by  the  Corporation  for  the  benefit  of  the  city. 

Commissioners  of  the  city  of  Cashel,  having  been  ap- 
pointed, under  9  Geo.'IV.  c.  8*2,  this  Information  was  filed 
at  their  relation,  to  set  aside  the  renewed  lease. 

The  Attomey^General,  and  Mr.  Sergeant  Greene^  with 
whom  were  Mr.  Hanna^  and  Mr.  Doheny^  in  support  of  the 
Information. — Though  no  part  of  the  soil,  except  the  city, 
was  granted  by  Maurianus,  still  the  right  of  pasture  which 


«  CASES  IN  CHANCERY. 

1842.        he  did  grant  was  so  extensive  that  it  left  but  little  property 

Att.-Gen.    in  him.     The  grant  by  Roland  does  not  extend  the  right, 

Corporation  but  confirms  it.     The  Corporation  was  actually  seized  of 
OF  Cashel. 

the  soil  about  the  year  1640,  at  the  date  of  the  charter  of 

Charles  I.  This  charter  specifies  the  form  of  the  Mayor's 
oath  in  a  way  which  proves  that  the  Corporation  had  not 
the  absolute  power  over  the  lands.  The  utmost  ever  pro- 
duced, by  the  mode  of  letting  adopted,  was  £219  a  year; 
these  rents,  it  is  admitted,  are  applied,  after  payment  of 
officers,  to  charitable  purposes,  which  are  explained  by  the 
books  to  be  paving  and  cleaning  the  streets,  supplying 
water,  and  providing  diet  and  medicine  for  the  poor.  The 
result  of  the  evidence  is,  that,  originally,  rights  were  con- 
ferred upon  the  entire  population,  and  that  when  the 
Corporation  became  seized  of  the  soil,  as  it  evidently  did 
before  the  reign  of  Charles  L,  it  must  have  vested  in  it 
upon  trust  for  the  population,  though  the  profits  derived 
therefrom  were  applied  to  their  benefit  in  a  different  way ; 
namely,  in  repairing  the  town.  The  Corporation  defends 
itself  here,  on  the  ground  that  they  had  a  right  to  do  what 
they  pleased  with  the  lands  in  question,  but  they  do  not 
pretend  to  show  any  title ;  they  do  not  show  that  there 
were  any  other  lands  to  which  the  right  of  pasture  could 
apply.  Throughout  the  pleadings,  and  in  Mr.  Pennefather's 
lease,  these  lands  are  called  the  common  lands.  It  is 
conceded,  that  the  town  was  granted  by  Maurianus  to  the 
Corporation.  They  set  up  this  grant  in  their  plea  to  the 
citation.  Our  argument  is,  that  the  right  to  the  soil  itself 
was  obtained  by  usurpation  or  grant,  but  that  it  was  still 
clothed  with  the  original  trusts,  Styant  v.  Stoker(a)\  The 
Corporation  could  not  extinguish  the  rights  of  the  inhabi- 
tants.    The  confirmation  by  Roland  calls  the  lands  by  the 

(a)  2  Vern.  250. 
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same  terms  as  the  grant  by  Maurianus.     It  appears,  from        1842. 
the  oath  prescribed  by  the  charter  of  Charles  I.,  that  at    Att.-Gen. 

V. 

some  time  prior  to  that,  demises  had  been  made  of  those  Corporation 
lands.  At  the  common  law,  the  duty  of  repairing  lies  on 
the  parish;  and  therefore,  any  fund  for  repairing  is  a 
charitable  use.  The  usage  of  applying  the  rents  for  chari- 
table purposes  is  strong  evidence  for  the  existence  of  the 
trusts,  Attomey^General  v.  Mayor  of  Carlisle{a) ;  Attorney- 
General  V.  Mayor  of  Bristol{b).  The  settlement  by  Mr. 
Pennefather  was  pendente  lite,  the  parties  therefore  claiming 
under  it  are  not  in  a  better  position  than  the  settlor  is. 

The  evidence  oflfered  on  the  part  of  the  relators,  of  the 
grant  by  Maurianus  to  the  Corporation  was  the  inspeximits 
of  it,  contained  in  the  enrolment  of  Roland's  grant,  which 
latter  was  produced  from  among  the  records  in  the  Rolls 
Court ;  this  was  objected  to,  and  for  the  objection,  were 
cited,  Lady  Holcroft  v.  Smitk{c);  Gilb.  Ev.  14;  12  Eliz. 
c.  2,  Ir. ;  Lancum  v.  Lovell{d), 

The  Lord  Chancellor. — I  should  have  thought  that 
there  could  be  no  difficulty  in  this  point.  The  soil  is 
proved  to  have  been  vested  in  Maurianus,  then  comes  the 
document  by  Roland,  of  which  the  enrolment  is  produced, 
and  which  purports  to  be  a  confirmation  of  an  alleged  former 
grant  to  the  Corporation,  by  Maurianus,  of  which  it 
contains  an  inspeximus.  It  is  first  objected,  that  there  is 
no  evidence  of  Maurianus'  grant ;  but  if  an  Archbishop, 
reciting  a  previous  grant  by  a  former  Archbishop,  confirms 
it,  I  should  deem  his  deed  evidence  of  the  former  grant, 
and  itself  a  grant.     Then  it  is  said,  that  the  enrolment  is 

(a)  2  Sim.  487,  p.  450.  (6)  2  J.  &  W.  294,  p.  314. 

(c)  Freem.  Ch.  Ca.  259.  (</)  4  C.  &  P.  437,  p.  441. 


V 
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1842.        not  evidence  of  the  grant  by  Roland,  and  originally  it  was 
Att.-Gen.    not  go  certainly,  but  considering  the  power  of  the   Arch- 

V. 

CoBPOBATioN  bishop  in  those  times,  and  the  nature  of  his  grant,   it  is 
OF  Cashbl. 

not  surprising  to  find  it  on  record ;    but,  it  is  said,    the 

Rolls  Court  is  not  the  proper  custody ;  but  it  is  not  damaged 
by  that ;  if  found  in  any  custody  it  may  be  secondary 
evidence;  a  draft  or  instructions  to  counsel  may  be  secondary 
evidence  of  an  instrument.  The  third  objection  is,  that 
even  if  the  deed  were  here,  it  could  not  be  received,  because 
no  connexion  has  been  shown  between  the  Corporation  and 
the  supposed  grant ;  it  is  said,  that  the  evidence  is  tendered 
against  a  party  who  denies  he  claims  under  the  instrument 
of  which  the  evidence  is  offered,  and  who  has  not  paid  the 
rent  reserved  by  that  instrument ;  but  the  soil  is  shown  to 
have  been  in  the  Archbishop ;  then  the  question  is,  how 
did  the  property  change  hands  to  the  Corporation ;  they 
do  not  prove  any  other  title — they  rest  on  their  oars,  and 
say,  we  claim  the  property,  and  not  under  the  Archbishop ; 
they  can  only  have  got  the  property  through  the  Arch- 
bishop, and  if  this  document  be  secondary  evidence  of  a 
deed  granting  it  to  them,  must  I  not  refer  their  title  to 
the  only  one  produced.  When  I  find  the  mayor  taking  the 
oath  in  which  the  property  is  described  as  conmion  lands, 
I  must  consider  that  sufiBcient  connexion  has  been  shown. 
Lancum  v.  Lovell  does  not  touch  the  question ;  there,  the 
evidence  was  of  a  grant  to  the  Corporation,  and  the  Judge 
said,  that  there  must  be  proof  of  its  having  been  acted 
upon.     I  shall  receive  the  evidence. 

Mr.  Sergeant  Warren,  Mr.  Moore,  Q.C.,  and  Mr. 
Brewster,  Q.C.,  with  whom  were  Mr.  Dickson,  Q.C.,  and 
Mr.  N,  Mamergh,  for  Mr.  Pennefather. — The  prayer  of  the 
Information  is  framed  on  the  supposition  that  the  Corpo- 
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ration  held  the  property  upon  trust ;  and  this  is  assumed,        1842. 
because,  no  other  title  than  that  from  M aurianus  is  shown ;    Att..Gbn. 

V, 

but,  the  Information  states  the  Corporation  to  have  existed  Cobpobatiok 

OF  Cabhbl. 
from  time  immemorial.  Almost  every  particle  of  the  evi- 
dence proves  that  there  was  no  actual  or  supposed  grant. 
Henry  IIL*s  grant  was  after  the  city  had  been  incorporated. 
The  g^ant,  by  Maurianus,  of  the  city,  purports  to  be  a 
grant  of  what  the  king  had  granted ;  but,  grant  of  pasture 
is  from  the  Archbishop  only.  The  grant  of  a  right  of 
pasture  was  over  all  the  Archbishop's  lands,  except  corn- 
lands  and  meadows ;  it  is  not  likely,  that  the  Cottyn  lands, 
which  lie  all  in  one  place,  were  part  of  the  lands  over  which 
such  a  grant  extended.  Where  is  the  evidence  of  the 
Archbishop  ever  having  had  the  lands  in  question ;  or,  that 
the  Corporation  ever  enjoyed  the  right  of  pasture  ?  It  is 
admitted,  that  the  rent  has  not  been  paid ;  what  was  there 
to  preclude  the  Archbishop  turning  all  into  com  and 
meadow,  and  so  preventing  there  being  anything  out  of 
which  the  rent  could  issue.  It  is  more  probable,  that  the 
Archbishop  closed  the  pasture  lands,  and  gave  up  the 
rent,  than  that  the  Corporation  kept  the  lands  and 
refused  to  pay  the  rent ;  the  other  side  assumes  a  grant 
or  usurpation  of  the  lands  free  from  rent.  The  deed 
is  rejected  by  the  Corporation  altogether ;  it  was  probably 
framed  as  was  customary  at  the  time,  in  order  to  bring 
the  owners  of  the  property  assumed  to  be  granted, 
under  the  subjection  of  the  Archbishop.  The  charter 
by  the  King  to  the  Archbishop  is  no  proof  of  the  efficacy 
of  the  grant  by  the  latter ;  we  may  be  estopped  from  deny- 
ing that  the  Crown  granted  the  town  to  the  Archbishop, 
but  this  does  not  affect  the  lands  in  question.  The  plea 
by  the  Corporation  is  not  an  admission  of  a  grant  by  the 
Archbishop  to   the  Corporation;   and,  it  is  most  likely. 
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1842^        that  if  a  grant   had   been   in    existence, '^it   would  have 
Att.-Gen.    ij^n  get  out,     Xhe  oath  only  applies^to  the  granting  an 

CoBPORATioN  estate  of  inheritance.     If  even  the  Archbishop  or  Crown 
OF  Cashsl.  ,  t    -1       1     .    n 

had  granted  to  the  Corporation,  thejands  in^question,  he 

could  not  have  restrained  alienation  by  them.(a)  The 
oath  treats  of  rent  which  "now  is"  reserved  out  of  proper- 
ty which  the  other  side  contends  was  then  open  common ; 
the  oath  implies  a  power  to  demise ;  because,  otherwise, 
there  could  be  no  rent  to  be  assigned.  The  oath  is  evidence 
of  there  not  having,  originally,  been  any  trusts;  as, 
otherwise,  what  was  the  necessity  for  the  oath.  If  there 
are  no  trusts,  the  Court  has  no  jurisdiction  *to  interfere ; 
Attorney-General  v.  Corporation  of  Camarvon{b) ;  Mayor 
of  Colchester  v.  Lowten{c),  [Lord  Chancellor. — Can 
you  argue  that  the  Corporation  would  not  be  bound  by 
the  oath  as  to  the  lands  of  Cottyn,  though  they  got  them 
from  another  quarter  ?]  The  Corporation's  having  taken 
benefits  under  the  charter,  might  cause  a  difficulty  in  that 
respect. 

Mr.  MonaJian^  Q*C.,  in  reply. — No  inference  can  be 
drawn  from  thepleading  to  the  citation,  that  the  Corporation 
did  not  rely  upon  a  grant  to  them  by  Maurianus ;  on  the 
contrary,  the  presumption  is  the  other  way ;  as,  otherwise, 
they  could  not  have  claimed  the  benefit  of  the  grant  by 
the  Crown.  No  explanation  has  been  given  by  the  other 
side,  as  to  how,  or  why,  the  lands  in  question  got  the 
name  of  conmions.  The  circumstance  of  the  rent  reserved 
in  Maurianus'  grant  not  being  paid,  is  no  proof  that  the 
lands  now  held  by  the  Corporation  did  not  pass  under  that 
grant,  for  the  rent  was  reserved  in  respect  of  the  grant  of 

(a)  10  Co.         (6)  Coop.  p.  30.         (c)  1  V.  Sc  B.  226,  p.  245. 


CASES  IN  CHANCERY.  13 

the  city,  as  well  as  of  the  right  of  pasture  ;   and,  it  is  not        ^0^2- 

contended,  that  the  proprietorship  of  the  city  was  resumed    Att.-Gen. 

by  the  Archbishop.     Has  the  other  side  shown  title  to  any  Cobpobation 

OF  Cabhel. 
ground,  except  under  the  Archbishop  ?     In  all  probability, 

the  ground  in  question  was  granted  in  lieu  of  a  right  of 

pasture  over  a  much  larger  space.     It  is  said,  that  the 

non-alienation  clause  in  the  oath  would  have  been  void  in 

a  grant  from  the  Crown,  but,  is  not  this  an  argument  to 

show  that  the  lands  in  question  were  not  granted  by  the 

Crown  ? 

The  Lord  Chancellor. — This  case  has  been  very 
fully  argued,  and  I  do  not  intend  to  dispose  finally 
of  it  now.  The  grant  from  the  Crown  to  Maurianus, 
has  been  clearly  proved,  also  the  grant  by  Maurianus 
to  the  citizens  of  Cashel.  There  is  no  great  difficulty 
in  supposing  that  a  common,  though  very  valuable  now, 
might  then  have  passed  under  the  grant  from  the  Crown, 
under  the  word  "  appurtenances ;"  however  what  the 
Archbishop  granted  was  the  city  which  he  had  obtained, 
and  free  pasture  over  all  his  lands,  except  corn-lands 
and  meadows.  The  fair  construction  of  that  grant,  , 
was  not  that  he  was  to  be  restricted  to  keep  in  pasture, 
all  the  lands  which  were  then  in  pasture,  but  that 
what,  from  time  to  time,  he  had  in  pasture  was  to  be 
grazed  as  conmion.  It  is  said  that  there  is  nothing 
to  show  that  what  he  granted,  were  the  lands  in  question, 
or  that  these  lands  were  ever  his,  or  that  the  Corporation 
enjoyed  the  right  of  pasture;  it  is  also  said  that  there 
is  no  proof  that  the  rent  was  paid,  but  this  objection 
as  Mr.  Moruihan  has  observed  is  carried  too  far,  as  rent 
was  also  reserved  in  respect  of  property,  which  it  is 
admitted  the  Corporation  does  enjoy,    the  hundred,   the 
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1842.        franchises,    and   the  city ;    the   rent  of  nine  marics  was 
Att.-Gen.    reserved   for   both   the  town   and  common ;    it   therefore 

V. 

CoBPOBATioN  does  not  follow  from  this  rent  not  being  paid,  that  the 
OF  Cashkl. 

Corporation  does  not  hold  the  common  which  was  granted ; 

the  force  of  that  objection  is  removed.      It  appears  that  in 

the  Down  survey  made  in  1657,   the  lands  are  called  the 

commons  of   Cashel,    and  the    Irish  name  for   the  land 

in  question,  proves  it  to  have  been  common  land.     It  is 

very  unlikely  that  any  one  but  the  Crown,  the  Archbishop 

or  some  great  lord  had  the  common  land ;  there  is  almost 

an    irresistible   presumption    that   the    common   belonged 

to  the  lord  of  the  soil.     It  appears  that  before  the  charter 

of    Charles    I.    the    Corporation    was    in   possession  of 

common   lands.      It   is   then   said   that   the   Corporation 

being  in  possession  of  common  land,  and  there  not  being 

shown  to  be  any  other  land  which  answered  the  description 

of  the  lands   over  which  pasturage  was  granted  to    the 

Corporation   for   the   benefit   of    the    town,    except    the 

lands  in  question,  it  must  be  presumed  that  these  were 

those  lands ;  and  it  must  be  allowed  that  there  is  strong 

presumption  for  the  conclusion.      I  have   not  yet   come 

to  the  charter,  but  suppose  the  presumption  to  be,  that 

the  lands  in  question  had  been  common  lands,  and  had 

been  the  property  of   Maurianus,  and  that  the  absolute 

right  had  been    acquired    instead   of  merely  a   right   of 

coDunon,  the  rule  of  law  would  be  that  if  a  trust  attached 

to  the  easement  in  respect  or  in  lieu  of  which  the  soil 

was  given,  the  same  trust  would  attach  upon  the  enjoyment 

of  the  latter.     What  is  a  right  to  the  pasture  ?     It  is  a 

right   to  the  produce  of  the  land,  and  pro  tanto  to  the 

land.      The  right  to  the  soil  when   acquired  instead  of 

the  right  of  pasture,  is  rather  an   extended  right,   than 

an  extinction  of  the  old  right,  and  creation  of  a  new  one. 
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I   should  be  of  opinion  that  if  the  right  to  the  soil,  ^     ^^^-    ^ 
were  acquired  in  lieu  of  the  right  of  pasture,  it  would  be   ^^''•j^**- 
bound    by   the   trust  for   the   town ;     and   if    the   right  ^^^q^^^ 
were  acquired  by  usurpation,  it  would  equally  be  bound. 
I  believe,  though  there  has  been  a  difference  of  opinion 
on  the  point,   that  the  better  opinion  is  that  even  if  a 
tenant  encroaches  and  adds  to  his  tenancy,  the  addition 
becomes   the   property  of  the     landlord(a) ;    this  would 
go  &r   to  show  by  analogy,    that  the  substituted   right 
here  would  be  bound  by  the  trust. 

In  1640,  a  charter  was  granted  by  Charles  I.  which  gave 
large  rights,  the  g^nts  in  it  being  expressly  to  the  use  of 
the  Corporation ;  now  without  attempting  to  explain  the 
real  meaning  of  the  charter,  it  may  fairly  be  said  and  it 
seems  to  be  admitted  by  Sergeant  ffarrenj  that  as  the 
Corporation  takes  a  benefit  under  this  charter,  it  would 
be  bound  by  the  restriction,  which  is  imposed  by  the 
charter  upon  the  enjoyment  of  the  lands  in  question.  It  is 
said  that  this  would  only  operate  as  between  the  members 
of  the  Corporation.  It  cannot  be  disputed  that  the 
Attorney-General  has  no  right  to  pry  into  the  dealings 
of  a  Corporation,  where  there  are  no  trusts ;  and  it  is 
said  that  there  is  no  right  to  do  so  here,  because  the 
trusts  were  simply  for  the  benefit  of  the  Corporation, 
and  the  object  was  to  prevent  alienation,  for  the  benefit 
of  the  members  inter  se.  If  this  were  so,  why  was  not 
the  restriction  extended  over  the  property  granted  by 
the  Crown  itself,  if  it  was  merely  intended  to  prevent 
wasteful   alienation   to   the    injury   of   the   Corporation  ? 


fa)  See  Doe  v.  Mulliner^  1  Esp.  460;  Doev.Davies,  ib.  461  ;  Bryan 
T.  Winwood,  1  Taant.  208;  Doe  v.  Murrell,  8  G.  &  P.  134. 


16  CASES  IN  CHANCERY. 

1842.        but  the  charter  assumes  this  strange  shape,  that  it  puts 

Att.-Gbn.    no  restriction  on  the  dominion  of  the  subject  of  its  own 

CoBPOBATioM  grant,    while    it    does    put    a    restriction   on   what   was 
OF  Cashel. 

possessed  before. 

Then  it  is  said  that  there  are  no  trusts  in  the 
charter ;  what  then  is  the  meaning  of  the  oath  ? 
First — It  provides  against  an  alienation  for  an  estate 
of  inheritance,  in  mortgage  or  otherwise.  Secondly — 
Against  an  alienation  of  the  rents,  except  for  one 
year  or  for  redemption  of  lands  in  mortgage.  It  is  not 
easy  to  conceive  a  clearer  restriction  upon  alienation. 
I  consider  the  inheritance  to  mean  the  corpus  of  the 
estate.  I  do  not  know  that  a  sovereign  in  a  charter  to 
a  subject,  could  put  in  words  more  restrictive  of  aliena- 
tion; a  conveyancer  indeed  would  throw  in  drag-net 
words  to  avoid  the  possibility  of  mistake.  Why  then 
was  the  oath  imposed  in  respect  of  this  property  and 
not  of  the  property  granted  by  the  charter  ?  Is  it  not 
most  reasonable  to  suppose,  that  prior  trusts  attached 
upon  this  property,  and  that  the  meaning  of  the  crown 
was,  as  far  as  we  give  you  property,  we  impose  no 
restrictions,  but  as.  you  have  a  duty  in  respect  of  these 
lands,  amongst  others,  not  to  alien  or  anticipate  the 
profits,  we  think  it  right  to  bind  your  head  by  oath, 
to  the  observance  of  his  duty  in  that  respect  ?  Counsel 
very  fairly  say,  they  do  not  understand  why  the  oath 
was  introduced,  but  they  say,  that  supposing  the  property 
to  have  been  the  absolute  property  of  the  Corporation, 
the  restriction  would  have  been  void.  If  this  be  so, 
the  imposing  the  restriction  shows,  that  the  property 
was  subject  to  prior  trusts,  and  w^as  not  the  absolute 
property  of  the  Corporation.      I  give  no  opinion   as  to 


i 
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the  legality  of  the  restriction  in  the   case  supposed,    as        1842. 

there    is    nothing    to    rehut    the    presumption   of    prior    Att.-Gen. 

trusts.     I  must  say  that  if  sitting  here  in  the   character  Corporation 
,  .  .  .     ^'  Cashel. 

of   a  juror  and  a  judge,    I   were   to   decide  upon  this 

presumption,  I  should  decide  that  this  was  the  land 
over  which  the  right  of  pasturage  had  been  given, 
and  that  it  was  bound  by  the  trust.  But  at  the  same 
time  there  is  a  want  of  direct  evidence,  to  show  that 
this  land  ever  belonged  to  the  Archbishop;  the  whole 
evidence  is  presumption — irresistible  I  think,  and  confirm- 
ed by  the  application  of  the  rents  actually  received — 
but  I  have  not  had  this  so  brought  before  me  as  to 
act  upon  it;  therefore  if  anything  can  be  made  of  an 
issue  the  parties   may  take   it. 

On  the  first  point  I  am  disposed,  if  the  defendants 
wish  for  an  issue,  to  grant  it  on  the  question,  whether 
the  lands  in  dispute,  were  the  lands  over  which  the 
right  of  pasture  was  granted.  I  do  not  think  that  it 
would  be  wise  of  the  defendants  to  take  the  issue, 
but   they  have  a  right   to   the  offer. 

llie  counsel,  to  assist  them  in  deciding  as  to  whether  they 
should  take  an  issue,  should  know  what  my  ultimate 
opinion  would  be.  If  the  issue  shall  be  found  in  favor  of 
the  defendants,  they  will  have  to  meet  the  effect  of  the 
charter  of  Charles  L, — no  slight  difficulty.  If  the  issue  be 
found  against  them,  that  finishes  the  question.  If  the 
charter  binds  these  lands,  the  lease  must  be  set  aside, 
and  the  right  of  the  wife  of  the  lessee  is  not  better 
than  that  of  her  husband,  as  it  accrued  pendente  lite. 


VOL.  II. 
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1842.  The    issue    finally   directed    was,    first,    whether    the 

Att.-Gen.    lands  in  the  pleadings  mentioned,  and  comprised  in  the 

CoBPORATioN  lease  of   June,  1830,    were  those  over  which  the  right 
OF  Cashel. 

of   pasture   had   been    granted    by   Maurianus,    or    any 

part  thereof;  and  secondly,  if  not,  whether  they  came 
to  the  Corporation  in  lieu  thereof.  The  trial  came  on 
before  the  Lord  Chief  Justice  of  the  Common  Pleas, 
on  the  2nd  &  3rd  of  December,  1842,  and  the  jury 
found  a  verdict  on  the  first  issue  for  the  Attorney- 
General. 

January  19,  This  case  having  returned  to  the  Lord  Chancellor, 
upon  the  certificate  of  the  Lord  Chief  Justice  of  the 
Common  Pleas,  of  the  verdict  on  the  issues,  the  question 
arose  as  to  the  period  from  which  the  account  of  mesne 
rates  should  commence,  and  how  the  payment  of  costs 
should  be  adjusted. 

The  Lord  Chancellor. 

I  have  been  furnished  with  a  note  of  what  fell  from  me 
on  the  first  hearing,  and  I  find  that  I  not  only  thought,  as 
the  verdict  of  the  jury  upon  the  issue  has  established,  that 
the  lands  included  in  the  lease,  were  part  of  the  lands  over 
which  the  right  of  pasture  was  granted,  but  that 
independently  of  that,  the  restrictions  under  the  charter 
of  Charles  I.  led  to  an  irresistible  inference,  that  the 
property  in  question  was  subject  to  trusts,  and  that 
the  right  of  the  Attorney-General  would  be  established ; 
and   so   it  has   turned   out. 

The  question  now  is  as  to  the  period  during  which 
mesne  rates  are  to  be  accounted  for,  and  as  to  the 
payment  of  costs.      The  lease  in  question  was  granted 
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before   the   old   lease   had    expired,    and   just  after   the        1843. 
mayor  had  taken  the  oath,    which  bound  at   least   him,    Att.-Gen. 

V. 

with  respect  to  these  lands ;   and  would  lead  all  to  make  Corporation 

OF  Cashel. 
inquiry,    the   result   of    which   would   be    the   discovery 

of  documents  which  would  show  a  dedication  of  the  land 

to  the  benefit  of  the   town.      I   do  not  dispute  that  if 

this   were  mere   corporate   property,    there  would  be  no 

right  in  the  Attorney-General  to  inquire  into  the  mode 

of   management;   but  even   so,   no   one  would  say  that 

this  was  a  proper  disposition  ;  corporate  property  should 

be   applied   to   corporate   purposes.      Here   there   was   a 

very   good    excuse  in   a  moral  point  of    view    for   the 

course  adopted,  on  account  of  the  long  established  custom 

of  making  such  leases.     It  turns  out  now,  however,  that 

the  land   belonged   to   charitable   purposes ;    the   Mayor 

who  is  bound  by  the  oath,  is  the  person  who  acquires 

the  lease,  and  in   183*2,  a  year  after  the  commencement 

of   the   lease(a)   the  information   is   filed.      I   am   asked 

not  to  carry  the  account  further  back  than  to  the  filing 

of  the  amended  information.      I  suppose  this   is   asked 

on  account  of  the  merits,  and  the  frame  of  the  proceedings. 

No  ground  arises  from  the  merits  ;  the  gentleman  paid 

nothing  for  his   lease;    then   he    has  insisted   upon   his 

rights  throughout ;  he  goes  through  a  lengthened  hearing 

before  me,    and    then    he    goes    before  a  jury.      It  is 

then   an   adverse   suit,    his   case  throughout  is,    that   he 

has  done  nothing  wrong.      The   rents  and  profits  must 

go  to  the  owner ;   this  gentleman  asks  me  to  give  them 

to  him   though   they   are  the   property   of   others;    the 

constitution  of  this  country  does  not  enable   me   to   do 

so.     With  respect  to  the  frame  of  the  proceedings,  it  is 

(a)  Buckworth*s  lease  would  not  have  expired  until  1831. 
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^^^^•^_^*  said  that  Mr.  Pennefather  was  no  party  individually  to 
Att.-Gen.    ^g  original  proceeding,  and  that  it  did  not  touch  him, 

CoBPORATioN  and  Mr.  Sergeant  Stock  was  required  to  read  the  prayer 
of  the  original  information ;  but  it  does  not  serve 
the  purposes  of  those  who  asked  for  it  to  be  read; 
it  prays  an  inquiry  with  respect  to  the  leases ;  is  it 
possible  then  to  suppose,  that  the  defendant  was  not  aware 
that   his   title   would   be   impeached? 

On  the  whole,  then,  I  apprehend  that  it  is  quite  a 
matter  of  course  to  charge  the  defendant  with  the  profits, 
from  the  commencement  of  the  lease.  This  court  is 
always  unwilling  to  direct  an  account  for  any  length 
of  time,  where  the  funds  have  been  properly  applied, 
or  where  they  were  supposed  to  belong  to  the  person 
holding  them ;  and  speaking  from  recollection,  I  think 
the  Attorney-General  v.  Mayor  of  Exeter{a\  went  upon 
this  ground,  and  Lord  Eldon  in  that  case  laid  down 
the  principles  which  govern  the  Court;  but  that  was 
not  a  case  where  a  party  claimed  adversely ;  I  merely 
mention  this  in  order  that  it  should  not  be  supposed 
that  I  in  the  least  impeach  those  cases ;  so  far  from 
desiring  to  impeach  them,  if  even  I  had  the  power 
which  I  have  not,  as  they  are  too  well  established — I 
would  desire  to  follow  them  on  every  like  occasion. 

Then  the  question  is  as  to  the  costs.  The  suit 
was  rendered  necessary  by  misapplication  of  the  trust; 
the  documents  which  proved  it  to  be  a  mis-application, 
were  in  the  possession  of  the  Corporation  of  which  the 
defendant  was  a  member.     I  cannot  throw  the  payment  of 

(a)  2  Rubs.  362. 
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the  costs  upon  the  property,    which  has   been  too  long        ^843.    ^ 

withheld   from   its   rightful   purposes.       I    must   let    the    Att.-Gen. 

costs   abide    the    result   of    the   suit.       If    the    defendant  Corporation 

OF  Cashel. 
had    succeeded    he    would    have    been    entitled    to    the 

costs ;    he   has   failed  and  he   must  pay  them.      I  must 

declare    the    lease    to    be    an   improper   one,    and    that 

it   must    be    set   aside,     I   must   also   direct   an   account 

from   the   commencement   of  the  lease  until  the  present 

time,  with  all  fair  allowances;   Mr.   Pennefather  to  pay 

all  the  costs  of  the  Attorney- General  and  relators,    the 

Corporation   to   bear   their  own  costs ;    there   must   also 

be  a  reference  to  the   Master,    to  approve  of  a  scheme 

for  the  application  of    the  rents  of  the  estate. 


GLYNN  V.  LOCKE. 


1842. 


Nov,  3.  4. 
1  HIS  was   a   bill   of  interpleader   filed    by  the   plaintiff  in  order  to 

as  the  public  oflScer  of  the  Globe  Insurance   Company.  ^e^for*a°bni 

of  interplea- 
der, there 
must  be  a  clear  conflict  of  claims.  Therefore,  where  A.  effected  an  insurance  for 
£1700  on  the  life  of  B,  and  B  effected  an  insurance  for  £4*25,  on  his  own  life  with 
the  same  company,  and  then  by  deed  assigned  both  these  policies  to  A.  upon  certain 
trusts  expressed  in  a  cotemporaneous  deed,  namely,  first  to  pay  A,  certain  debts  due  to 
him  by  B,  then  to  pay  certain  other  debts  of  B,  and  the  surplus  to  form  a  provision  for 
B's  daughters  ;  and  upon  B*s  death,  his  daughter,  his  son-in-law,  his  administrator,  and 
the  executor  of  A,  having  claimed  the  amount  of  the  policies,  the  company  hied  a  bill 
of  interpleader  ;  shortly  after  which  B's  administrator  withdrew  his  claim.  Held^  that 
as  to  the  £1700  policy,  the  bill  was  improperly  filed  and  should  be  dismissed,  that  as 
to  the  £425  policy,  it  was  properly  filed,  by  reason  of  the  claim  of  B's  administrator, 
but,  that  the  suit  should  not  have  been  persisted  in,  after  the  withdrawal  of  that  claim. 

The  deeds  assigning  the  policies  contained  no  declaration,  that  A*s  receipt  should 
be  a  sufficient  discharge.  Held,  that  this  was  no  sufficient  reason  for  the  company's 
refusal  to  pay  the  amount  to  A.'s  executor. 

it  is  no  objection  to  a  bill  of  interpleader,  that  one  party's  right  is  legul  and  the  other's 
equitable,  but  they  must  both  claim  the  same  subject  adversely,  not  under  each  other. 

The  plaintiff  in  an  interpleader  suit  may  be  deprived  of  his  costs,  and  may  be  decreed 
to  pay  the  costs  of  those  defendants  who  acted  properly.  Defendants,  who  by  persist- 
ing in  an  unfounded  claim  have  caused  the  suit  to  be  proceeded  with,  may  be  decreed  to 
pay  the  costs  of  their  co-defendants  and  of  the  plaintiff,  so  far  as  the  suit  was  properly 
instituted(a ). 

CnJ  Vide  Crawford  v.  Fisher,  1  Hare,  426. 


22  CASES  IN  CHANCERY. 

1842.  The    bill    was    filed    11th    May,     1838,    and    stated 

Glynn  that  on  the  12th  February,  1808,  the  Rev.  William 
Locke.  Jefferies  effected  an  insurance  with  the  Company,  on 
the  life  of  the  Rev.  William  Ashe,  for  £1700.  That 
the  Rev.  William  Ashe,  on  the  25th  February,  1808, 
effected  with  them  an  insurance  on  his  own  life  for 
£425.  That  by  deed  of  27th  September,  1808,  William 
Ashe  assigned  to  Jeffries  both  these  policies,  (and  certain 
tithes,  for  the  purpose  of  paying  the  premiums  thereon,) 
to  hold  upon  the  trusts  expressed  in  a  deed  cotemporaneous 
therewith.  The  trusts  declared  by  that  deed  were,  in  the 
first  instance  to  pay  Jefferies  himself,  sums  advanced  by 
him  for  Ashe  and  to  pay  other  debts,  and  from  the  surplus 
to  form  a  fund  to  be  a  provision  for  the  daughters 
of  Ashe.  In  1817,  Jefferies  died,  having  appointed 
Edward  Carte,  since  deceased,  and  the  defendant,  Thomas 
Locke,  his  executors.  In  1836  Ashe  died,  having  made 
his  will,  whereby  he  recited  the  assignment  to  Locke,  and 
out  of  the  surplus  fund  bequeathed  £1200  to  his  daughter 
Eliza,  and  made  his  wife  his  residuary  legatee.  Henry 
Ashe,  his  son,   became  his  administrator. 

Upon  the  death  of  Ashe,  Locke  claimed  from  the 
Company,  the  amount  of  the  two  policies,  alleging  as  an 
excuse  for  not  producing  the  £1700  policy,  that  it  was  lost. 
Major  Sullivan,  the  husband  of  Mary  Ann  Ashe,  one  of 
the  daughters,  and  William  and  Edward  Ashe,  two  of  the 
sons  of  the  assured,  also  claimed  some  part  of  the  poli- 
cies. It  afterwards  appeared  that  Locke  had  mortgaged 
the  £1700  policy  to  a  Mr.  Tiemey,  who  produced  it 
to  the  Company.  Henry  Ashe  as  administrator  of  his 
father,  also  served  a  notice  on  8th  of  May,  1837,  on 
the  Company  with  a  copy  of  the  grant  of  administration, 
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but  after  the  filing  of  the  bill  in  this  cause,  on  the  14th  May,        1842. 
1838,  he,  by  notice,  withdrew  his  claim.     The  Company       Glynn 
put  forward  as  a  reason  for  not  paying  Locke,  that  neither      Locke. 
of  the  deeds  of  September  1808,    centred  any  covenant 
that  the  receipt  of  Jefferies,  should  be  a  good  discharge 
for   the   payment  of  the   sums,    secured   by   the   policy 
of  insurance ;  and  they  offered  to  pay  on  getting  a  release 
from  Locke,  Tiemey,  Henry  Ashe,  Mary  Ann   Sullivan, 
and    Eliza   Ashe  ;   Locke   commenced  an  action  against 
the    Company   for    the    recovery    of    the   £1700   policy. 
Major  Sullivan  rested  his  claim  to  a  share  of  the  policies, 
on  the  provisions  of  his  marriage  settlement. 

A  consent  was  entered  into  after  the  answers  were 
filed,  and  was  signed  by  the  solicitors  for  all  the  parties, 
that  the  sum  should  be  paid  over  to  Thomas  Locke, 
all  parties  executing  a  release  to  the  Company.  The 
release  was  prepared,  but  Eliza  Ashe,  whose  solicitor  had 
signed  the  consent  without  her  direction,  refused  to  execute 
it;  and  the  cause  was  then  proceeded  with. 

Thomas  Locke  by  his  answer  submitted,  that  as  to 
the  £1700  policy  he  and  Tiemey  were  the  only  persons 
either  legally  or  beneficially  entitled,  and  that  they  had 
offered  to  give  the  Company  a  release,  and  as  to  the 
£425  policy  that  Henry  Ashe  had  withdrawn  his  claim, 
after  bill  filed ;  that  all  the  matters  in  dispute  between 
the  parties,  had  already  been  settled,  and  the  accounts 
taken  in  a  suit  instituted  by  him  and  Edward  Carte, 
as  executors  of  Jefferies,  against  Ashe  and  wife,  Sullivan 
and  wife,  and  the  other  parties  claiming  under  the 
deeds,  and  that  that  bill  was  taken  pro  confesso  against 
Henry    Ashe;    and   that   by   the   report    in    that   cause, 
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1842.  dated  13th  December,  1821,  which  was  duly  confirmed, 
Glynn  ^  gum  of  £6817  Os.  7^A.  had  been  reported  due  to  the 
Locke.  Plaintiff  as  executor  of  Jefferies ;  that  this  sum  was 
still  due,  and  that  the  sums  due  on  foot  of  the  policies 
and  all  the  assets  would  be  insu£Bcient  to  discharge 
the  demand;  that  all  parties  who  claimed  a  right  to 
a  share  of  the  policies,  had  been  parties  to  that  suit  and 
bound  by  the  account,  and  therefore  could  have  no  claim 
whatever. 

Mr.    Sergeant   Warren^   Mr.  Brewster^    Q.C.,   and  Mr. 

M^Mechan,    for   the   plaintiff. 

This  is  a  clear  case  for  a  bill  of  interpleader.  The 
Company  was  liable  to  an  action  at  the  suit  of  the 
administrator  of  Ashe,  and  to  an  equity  suit  on  the 
part  of  the  different  assignees.  It  may  be  said  that 
a  bill  of  interpleader  cannot  be  sustained,  when  one 
of  the  parties  claims  a  legal,  and  the  other  an  equitable 
title,  but  the  contrary  is  well  settled,  E.  I.  Company/  v. 
Edwards{a)  ;  Paris  v.  GilhamQ))  ;  Morgan  v.  Mar  sack 
(c)  ;  Wright  v.  Ward{d)  ;  Farebrother  v.  Prattent{e). 
Here  an  action  was  commenced  by  the  party  entitled. 
The  plaintiffs  are  entitled  to  their  costs  out  of  the  fund 
in  dispute,  Campbell  v.  Solomon{f) ;  [Lord  Chancellor. 
Do  you  mean  to  say  that  if  there  be  an  assignment  of  a 
policy  to  a  trustee,  the  Company  is  to  see  to  the  execution 
of  the  trusts?]  it  would  seem  from  Paris  v.  Gillham^ 
that  a  bill  of  interpleader  would  lie  in  such  a  case,  [Lord 
Chancellor. — Suppose  in  that  case  the  policy  had  been 


{a)  18  Vos.  376.  (6)  Coop.  5fi.  (c)  2  Mer.  107. 

(^d)  4  Uuss.  109.  (e)  Dan.  Ex.  R,  64.       (/)  1  S.  &  St.  462. 
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entered  into  by  the   landlord   with  a  declaration  that  it        ^^^' 
was  for  his   tenant's   interest,   could  the   Company  have       Glynn 
refused  to  pay  the  landlord  ?]  Locke. 

Mr.  Hartley^  Q.C.,  and  Mr,  Pakenham,  with  whom 
was  Mr.  Cheyne  for  the  defendant  Locke.  The  £1700 
policy  was  vested  in  the  defendant  as  the  representative 
of  Jefferies,  and  he  and  Tierney  offered  to  join  in  a  release 
to  the  Company.  The  objection  made  by  the  Company 
was,  that  there  was  no  power  given  to  Jefferies  in 
the  assignment  to  him,  to  give  a  receipt.  The  Company 
was  aware  of  the  proceedings  in  this  Court  in  1821 — 
[It  was  stated  by  counsel  for  the  plaintiff's,  that  this  feet 
was  not  in  issue  ;  whereupon  Mr.  Pakenham  read  a  passage 
from  Locke's  answer  which  stated  that,  "  the  defendant's 
"  solicitor  by  one  or  more  letter  or  letters  addressed 
"  to  the  plaintiff's  solicitor,  informed  him  that  said 
"  Edward  Tierney  was  willing  to  join  the  defendant 
"  in  releasing  the  Company." — One  of  those  letters 
proved  in  the  cause  contained  both  statements,  Tierney's 
willingness  to  release,  and  the  proceedings  in  the  suit 
of  1821.  Lord  Chancellor. — It  is  not  properly  in 
issue,  but  it  is  only  a  question  of  form,  if  the  plaintiff's 
counsel  do  not  admit  the  Company's  knowledge  of  these 
proceedings,    I   would   have  power  to  direct  an  issue.] 

The  SoHcitor-General  for  the  defendant  Tierney. 

Mr.   Z).  R.   Kane,    and   Mr.   J.  S.    Green,   for  Major 
Sullivan  and  wife,  and  Eliza  Ashe. 

Mr.  Bretoster,  Q.C.,  in  reply. 
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1842.  Lord  Chancellor. 


N 


Glynn 

Locke.  I  am  of  opinion  the  Company  was  wrong  with  regard  to 

the  £1700  policy.  To  constitute  a  case  for  a  bill  of  inter- 
pleader, there  must  be  a  clear  conflict  of  claims  between 
the  defendants.  Jt  is  said  that  The  East  India  Company  v. 
Edwards,  and  other  cases  show  that  putting  forward  a  mere 
colour  of  title  is  sufficient ;  but  in  all  these  there  was  a 
clear  conflict.  In  The  East  India  Company  v.  Edwards  there 
was  a  conflict  ;  one  of  the  defendants  had  assigned 
the  benefit  of  the  contracts,  but  insisted  that  the  as- 
signment was  invalid;  the  court  was  of  opinion  that 
the  assignment  had  given  a  colour  of  title;  therefore 
there  was  a  conflict. 

In  the  case  of  Wright  v.  Ward,  the  executor  had 
appropriated  a  bond  debt  to  the  payment  of  a  legacy, 
and  the  obligor  had  for  many  years  paid  the  interest  to 
the  legatee,  with  the  consent  of  the  executor:  the 
arrangement  had  been  acted  on  for  several  years,  the 
executor  conmienced  an  action  on  the  bond,  while  the 
trustee  of  the  legacy  gave  the  debtor  notice  not  to 
pay  to  the  executor.  The  Vice-Chancellor  thought 
it  was  not  a  case  for  interpleader,  but  the  Chancellor 
overruled  that  decision  ;  he  thought  the  appointment 
amounted  to  an  assignment  in  equity,  and  that  the 
trustee  of  the  legacy  could  sustain  a  bill — Two  different 
persons  claimed  the  same  subject  and  that  is  essential 
to  constitute  a  case  of  interpleader. 

This  case,  however,  is  quite  of  a  different  description ; 
a  man  effects  a  policy  for  £1700  on  the  life  of  another, 
thb   policy  and  another  are  assigned  to  him  on  certain 
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trusts,    and    reference  is  made  to  another  and  cotempo-        1642. 
raneous   deed   as   containing  those  trusts;    that  separate       Glynn 
deed  was  no  doubt    intended]  to    absolve    the    Company      Locke. 
from  the  necessity  of  inquiring  any  further ;   it  provided 
for  payment   of   the    debts    due    by   Ashe   to  Jefferies, 
and  for  the  repayment  of  the  premiums  on  the  policies 
wliich  Jefferies  should   pay,    and  the  surplus  to  form  a 
provision  for  the  daughters  of  Ashe.     The  objection  on 
the  part  of  the  Company  was,   twenty-eight  years  after 
this  assignment,  as  against  the  person  who  had  the  legal 
right,  and  the  first  equitable  right,  and  the  trust  to  per- 
form, that  there  was  no  declaration  that  the  receipt  of 
Jefferies  should  be  a  good  discharge :  but  it  was  not  neces- 
sary that  there  should  be  any  such  declaration,  the  nature 
of  the  trusts  themselves  was  quite  sufficient. 

I  could  lay  down  no  rule  for  public  Companies 
more  mischievous,  than  I  should,  if  I  decided  that  they 
were  bound  to  see  to  the  execution  of  trusts,  as  I 
would  in  fact  decide  if  I  allowed  this  bill.  I  entertain 
however  no  such  opinion ;  the  intention  of  having  a 
person  legally  authorised  to  receive  the  money,  is  for 
the  purpose  of  preventing  them  from  being  under  any 
such  necessity.  I  am  of  opinion  they  had  no  right 
to  see  to  the  trusts,  and  therefore  as  to  the  £1700 
policy  this  bill  was  improperly  filed,  as  a  bill  of  inter- 
pleader, and  must  be  dismissed. 

The  £425  policy  is  differently  circumstanced.  It 
was  effected  by  Ashe  himself,  and  therefore  his  personal 
representative  had  the  legal  right  to  it,  and  Jefferies 
to  whom  it  was  assigned  had  not  the  legal  title.  Mr. 
Henry  Ashe,    the   personal  representative,   imfortunately 
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1042.  insisted  on  the  Company  paying  him.  I  think  the 
Glynn  notices  that  were  served  show  that  he  was  acting  under 
Locke.  a  mistake.  I  do  not  feel  at  liberty  to  say  that  if  the 
person  who  has  the  legal  right  insists  on  being  paid, 
though  he  has  only  a  second  or  third  equitable  right, 
that  such  is  not  a  case  for  a  bill  of  interpleader,  for 
there  is  then  a  conflict,  for  they  do  not  claim  consistently 
or  under  each  other.  The  administrator  says  I  want 
the  money  to  pay  the  testator's  debts ;  Jefferies  wants 
it  too.  I  can  dismiss  the  bill  as  far  as  regards  the 
£1700  policy,  and  declare  it  properly  instituted,  as 
to  the  £425  policy,  which  I  shall  do.  It  is  quite 
settled  that  where  it  is  a  case  of  interpleader,  the  party 
need  not  wait  for  an  action  or  suit  to  be  brought 
against  him,  before  he  files  his   bill(a). 

The  only  difiSculty  that  presses  upon  me  is  as  to  the 
costs.  In  an  interpleader  suit  the  plaintifi^,  if  right, 
is  entitled  to  his  costs,  and  any  defendant  may  be 
compelled  to  pay  them ;  if  the  plaintiff  is  wrong  he 
gets  no  costs,  and  on  the  contrary  he  may  be  saddled 
with  costs.  The  bill  prays  no  relief  against  the 
defendants,  but  the  court  takes  care  to  put  them  in 
conflict  so  as  to  settle  the  question.  As  regards  the 
£1700  policy  I  will  dismiss  the  bill  with  costs,  as 
against  Locke  and  Tiemey :  but  I  do  not  consider  I 
should  be  doing  justice  if  I  gave  their  costs  to  those 
defendants,  who  have  insisted  on  the  suit  going  on, 
for  they  have  been  wholly  in  error,  and  have  led  to 
this  expense.  The  plaintiff  is  entitled  to  his  costs 
as   far   as   regards   the   smaller   policy,    up   to   the   time 

(a)  Morgan  v.  Mar  sack,  2  Mer.  107. 


\ 
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that    Henry     Ashe     withdrew    his    claim ;    it    was    the        1842. 
claim  of    Henry  Ashe  that  alone  enabled  the  Company,       Glynn 
in   my   opinion,    to   file   the   bill,   and    the   court   would       Locke. 
easily   have   stopped    the    suit    then,    if    the    Company 
had  not    persisted  in  their    original  error.      The    £425 
policy  stands  exactly  on  the  same  footing  as  the  £1700, 
when  Henry  Ashe's  claim  is  withdrawn. 

As  regards  all  subsequent  costs  they  should  be  paid 
to  Locke  and  Tierney,  from  the  time  that  claim 
was  withdrawn.  The  Company  was  wrong  from 
that  period,  but  the  persons  more  wrong,  were  Major 
Sullivan  and  Miss  Ashe,  and  they  ought  to  pay  the 
costs  of  the  subsequent  proceedings.  Major  Sullivan 
says,  he  was  misled  by  his  marriage  settlement,  but 
there  is  no  ground  for  that  pretence,  he  must  have 
known  that  he  had  no  claim.  Let  the  bill  as  far  as 
it  regards  the  £1700  policy  be  dismissed  with  costs, 
as  against  the  defendants,  Locke  and  Tierney,  but 
let  no  costs  be  given  to  the  other  defendants,  they 
having  occasioned  the  suit.  Let  the  bill  be  retained 
as  far  as  regards  the  £42;)  policy,  and  let  the  plaintifi* 
have  his  costs  out  of  the  fund  up  to  the  date  of  the 
notice  served  by  Henry  Ashe  withdrawing  his  claim, 
and  let  the  defendants  Sullivan  and  wife,  and  Eliza 
Ashe,  repay  those  costs  to  the  fund;  let  the  plaintiff 
have  no  costs  of  the  proceedings  subsequent  to  that 
notice,  and  let  the  defendants,  Sullivan  and  wife,  and 
Eliza  Ashe,  pay  the  co-defendants,  Locke  and  Tierney, 
the  costs  which  they  have  sustained  as  to  the  £425 
policy. 
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In  the  Matter  of  JOHN  PONSONBY,  a  Lunatic. 

November  5. 

An  application  LoRD  Chancellor  Ponsonby  being  seized  and  possessed 

to  draw  money 

out  of  Court  of  considerable  estates,  made  his  will  bearing  date  the  11  th 
by  petition,  of  May,  1812,  and  thereby  willed  as  follows,  "  I  give, 
for  life,  andB,  "  devise  and  bequeath  to  my  wife,  the  Lady  Mary  Pon- 

LTf  we'i^dt "  ^^^y^  ^^^  *^  ^^™  ^f  ^^^  ^^^^^  "f®  »°^  *>^  ^^  ^^^S^^ 
mited  by  the   tt  ^^  other  period,  all  my  estate  and  property  of  whatever 

ply  "any  sum  «  description,  real,  personal,  or  mixed,  and  from  and  after 

not  excecdmg  ^  '^ 

£400  a  year,"  «  her  decease,  I  ffive,  devise  and  bequeath  the  same  to  my 

for  the  main-  .    .  . 

tenance  of  tes-  "  son,    William  Robert  Ponsonby,    his  heirs,   executors, 

tator*s  eldest 

son,  a  lunatic;  *^  administrators,  or  assigns,  for  ever.     But  whereas,  my 

is,  that  who-    "  eldest  son,  John  Ponsonby,  is  from  the  derangement  of 

any  time  be  in  "  tis  imderstanding,  entirely  incapable  of  taking  care  of,  or 

Sy's^dTon-    **  managing  himself,  or  his  affairs,  I  do  hereby  order  and 

taT*^^^  dur  "  ^®c^  *^^  ^y  ^^sh  is,  that  my  wife  during  the  term  she 

ing  the  Ufe  of  «  g^all  be  in  possession  of  my  estate  in  the  county  of 

my  said  son  ap-  ^  •'  •' 

ply  said  sum    «  Londonderry,  in  the  province  of  Ulster,  in  that  part  of 

annually"  for  ^  ^ 

his  maintain-    ^<  the  united  kingdom  called  Ireland,  and  my  son  William 

ance,  the  same 

to  be  a  charge  **  Robert,  while  he  shall  be  in  possession  of  the  same, 

the  testator  in  "  s^^aU  ^PP^y  *  ^um  not  exceeding  £400  per  annum,  to  the 

P^  of  the*^     **  maintenance  and  care  of  my  said  son  John,  and  my  wish 

that  hcTleft      "  **'  ^^^^  whoever  shall  at  any  time  be  in  possession  of  my 

*^®  r^th^     "  ^^  Londonderry  estate,  shall  during  the  life  of  my  said 

lunatic  to  the  «  gon  John,  apply  said  sum  annually  for  his  comfortable 
direction  of  A  ^      rr  j  j 

and  B ;  after 
A  and  B  had 
died  the  Court 

fixed  the  allowance  at  £280  a  year  ;  upon  the  lunatic's  death,  his  administrator  applied 
for  the  savings  accumulated  by  reason  of  <£400  a  year,  not  having  been  expended  on 
the  lunatic,  but  the  Court  held,  that  the  owner  of  the  estate  and  not  the  administrator 
was  entitleid  to  the  difference  between  the  X400  a  year  and  the  allowance  to  the  lunatic. 
The  committee  of  a  lunatic  is  beneficially  entitled  to  the  savings  from  the  lunatic's 
allowance. 
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**  support,   care  and  maintenance,  and  the  same  shall  be        1642. 
**  decreed,  taken  and  considered  as  a  charge  thereon  ;  and        ^^  ""o 

°  ^  PONSOMBT, 

**  I  do  reconmiend,  that  my  said  son  shall  be  continued  a  Lunatic. 
**  under  the  care  of  Dr.  Willis,  with  whom  he  now  resides, 
**  but  I  do  not,  by  this  recommendation,  mean  to  order  or 
^^  direct  it,  confiding  entirely  in  the  affection  and  discretion 
**  of  my  wife  and  my  son  William,  that  as  each  of  them 
**  shall  be  in  possession  of  my  Londonderry  estate,  afore- 
"  said,  they  will  respectively  apply  the  sum  necessary  for 
^*  his  use,  (not  exceeding  £400  per  annum,)  in  the  way 
**  best  suited  to  his  unhappy  state."  William  Robert 
Ponsonby,  died  on  the  II th  of  December,  1820,  and 
Lady  Mary  Ponsonby,  died  in  the  year  1827.  A  bill 
was  filed  by  a  judgment  creditor  of  W.  R.  Ponsonby, 
for  a  sale  of  his  estates,  and  they  were  all  decreed  to  be 
sold.  By  an  order  in  the  cause,  bearing  date  the  14th  of 
February,  1832,  it  was  ordered,  that  the  sum  of  £10,550 
old  3^  per  cent,  stock,  part  of  the  produce  of  the  sale 
of  the  Londonderry  estate,  should  be  transferred  to  the 
credit  of  the  lunatic  to  secure  the  payment  of  his  allow- 
ance. By  another  order  in  the  cause,  bearing  date  the 
9th  of  March,  1832,  it  was  ordered,  that  the  accountant- 
general  should  draw  on  the  Bank  half-yearly,  for  the  sum 
of  £150  in  favor  of  Dr.  Willis ;  this  allowance  being  by  a 
subsequent  order  cut  down  to  £280  a  year.  By  the  final 
decree,  dated  the  12th  of  January,  1837,  it  was  ordered, 
that  out  of  the  dividends  of  the  £10,550  stock,  a  competent 
sum  should  be  applied  for  the  maintenance  of  the  lunatic, 
and  that  after  his  decease  the  dividends  of  the  said  amount 
of  stock  were  to  go  to  certain  persons,  being  those  entitled 
to  the  Londonderry  estate  under  the  will  of  William  R. 
Ponsonby.  The  lunatic  died  on  the  25th  of  March,  1842. 
The  surplus  of  the  dividends  of  the  £10,550  stock,  above 
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1842.        the  expenses  of  the  lunatic,  amounted  at  his  death,  to  the 
In  re        gmn  of  £812  9^.  1 1^.  and  the  administrator  of  the  lunatic 

PONSOIIBT, 

a  Lunatic,     applied  to  the  Court  to  be  declared  entitled  to  this  sum. 
The  application  was  first  made  by  motion. 

The  Lord  Chancellor. 

An  application  to  get  money  out  of  Court  must  be  made 
by  petition,  in  order  that  the  Court  may  see  the  grounds 
for  the  application.  The  testator  here  gave  for  the  use  of 
the  lunatic  a  sum  not  exceeding  £400  a  year ;  the  lunatic 
was  managed  in  a  way  which  is  not  complained  of ;  the 
administrator  of  the  lunatic  now  applies  for  the  savings 
arising  from  the  difference  between  £400  a  year  and  the 
sum  expended  on  the  lunatic ;  but  £400  a  year  was  never 
given,  and  if  it  had  been,  the  law  would  seem  to  give  the 
savings  to  the  committee  not  the  administrator.  There 
was  a  case(a)  before  Lord  Brougham^  in  which  he  directed 
an  account  in  favor  of  the  representative  of  a  limatic  against 
the  committee,  as  to  sums  not  expended  on  the  lunatic's 
maintenance.  The  case  was  taken  before  the  privy 
council,  where  all  the  great  lawyers  were  assembled  and 
the  question  was  very  solemnly  discussed,  whether,  the 
committee  was  not  entitled  to  retain  the  sum  in  dispute, 
and  Lord  BrougharrCs  opinion  was  reversed,  and  it  was 
decided  that  the  savings  would  not  belong  to  the  personal 
estate  but  to  the  committee. 

Mr.  Bessonetf  Q.C.  for  the  administrator,  stated,  that  his 
client  had  been  committee,  and  so  the  point  alluded  to  by 
his  lordship  would  not  arise  in  this  case.  The  case  was 
directed  to  stand  over  for  a  petition  to  be  presented. 

(fl)  Grosvenor  v.  Drax,  2  Knapp,  82, 
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Nov.   12. — Mr.  Bessonet. — Bequests  of  this  nature  are  1842. 

viewed  in  a  liberal  light  by  the  Court,  Seale  v.  Seale(a).  ^^  ''« 

Grosvenor  v.    Drax     shows    that    the  allowance   is   not  a  Lunatic 
confined  to  the  lunatic's  wants. 

Mr,  Sergeant  Warren  and  Mr.  James  Hawkins^  for  Mrs. 
Ponsonby,  devisee  of  William  Robert  Ponsonby. — In 
Grosvenor  v.  Drax^  the  allowance  for  the  lunatic  was  fixed; 
here  the  allowance  was  any  sum  not  exceeding  £400  a 
year,  and  the  Court  fixed  the  amount  at  a  sum  considerably 
less. 

The  Lord  Chancellor. 

Supposing  the  case  stood  on  the  will  alone,  the  testator 
gives  the  whole  to  his  wife  for  life  with  remainder  to  his 
second  son ;  then  as  to  the  eldest  son  he  directs  [his  lord- 
ship read  the  clause  providing  an  allowance  for  the  eldest 
son].  He  then  advises  that  his  son  should  be  put  under 
Dr.  Willis,  but  he  leaves  this  discretionary  with  his  wife  and 
son,  [his  lordship  read  the  next  clause].  The  argument 
for  the  administrator  seems  to  suppose,  that  there  was  a 
distinction  as  to  the  amount  of  the  provision  during  the  life 
of  the  wife  or  son,  and  during  the  possession  by  other  persons 
of  the  estate  ;  but  the  testator  does  not  seem  to  have  con- 
templated this ;  he  says,  "  the  said  sum"  having  previously 
given  a  discretion  to  the  wife  and  son. 

The  effect  of  the  will  is,  if  £400  a  year  be  necessary  for 
the  use  of  the  lunatic  the  estate  is  to  be  charged  with  that 
amount,  but  he  leaves  it  to  the  wife  and  son  to  decide  what 

(a)  1   P.  W.  290. 
VOL.  II.  D 
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^8^2.  amount  is  necessary  and  with  so  much  only  as  they  shall 
/«  re  appoint  is  the  estate  to  be  charged ;  and  I  see  on  the  will 
a  Lunatic  no  clear  distinction  as  to  the  course  to  be  adopted  after 
their  decease.  The  largest  allowance,  if  required,  would 
have  been  payable  against  any  party  who  was  in  possession ; 
in  the  one  case  the  amount  was  left  in  the  discretion  of  the 
persons  who  were  entitled  to  the  possession  ;  in  the  other 
case,  the  Court  might  feel  itself  bound  to  interfere  and 
regulate  the  amount  of  the  allowance.  I  consider  the. 
devisee  here  in  the  same  light  as  the  committee  in  the  case 
before  the  privy  council  which  I  referred  to,  the  testator 
here  has  not  made  it  absolutely  necessary  to  expend  that 
sum,  the  case  therefore  applies  here,  by  analogy,  to  the 
owner  of  the  estate.  The  decree  in  1837  disposed  of  the 
question,  there  having  been  previous  orders  directing  what 
the  limit  was  to  be.  The  testator  says  the  allowance  was 
to  be  some  sum  not  exceeding  £400  a  year,  and  the  Court 
fixes  what  the  sum  was  to  be.  If  the  Court  had  said  £400 
a  year  was  to  be  the  allowance,  I  should  have  been  clearly 
of  opinion,  that  the  committee  would  have  taken  the  sur- 
plus above  what  was  regularly  required  for  the  lunatic.  In 
this  case  the  owner  of  the  estate  stands  in  the  place  of  the 
committee,  as  to  the  surplus  of  the  £400  a  year  above  the 
sum  allowed  for  the  lunatic,  and,  according  to  that  case,  is 
entitled  to  these  savings. 
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1842. 


In  the  Matter  of  Sir  GEORGE  VESEY 
COLTHURST,  Bart.,  a  Minor. 


IfovS.  7. 


X  HE  &ct8  and  documents  of  importance  in  this  case,  are  a  being  tenant 

undGiT  the  (gq 

fully  stated  in  the   Reports  of  the  case,  on  the  hearing  of  certain  lani 

before  Sir  M.  CfLoghlen^  M.R.(a).      His  Honor  by  his  ng^able  for 

decree   held,    confirming  the   Master's  report,    that   the^f^^j^*  *^  ^T^ 

minor    was    liable    to    pay   the    monthly   nomine  pceme^  [f^j  ^^d^^ 

and   the  present   case  came   on   by  way  of  appeal,    on|^*"Sl>ia  sub- 

lesseG  ot  tno 

behalf  of  the  minor  from  this  decision.  same  lands, 

under  two 
leases  for  lives 
renewable  for 
Mr.  Furlonffj  Q,C.,  for  the  minor.     The  laches  here  ever,  at  a  fine 

was  mutual,    in    Lord    Doneraile   v.   Chartres(b)^    where  on  the' fall  of 
penalties  were  enforced,  the  landlord  had  the  fee  simple,  each  lease,  and 
and   could   have   renewed   at  any  time.      In   Morton  v.  "^f^per^month 
Archbold{c)    Lord  Manners,    in  remarking  on   Wikon  v-lnl'^^^em 

of  each  life, 
B.  purchased 
(a)  1  Fl.  &  K.  515.  4  It.  Eq.  R,  444.  (6)  1  Ridg.  P.  C.  122.      the  fee.  There 

Cc)  1  Fl.  &  K.  535,  p.  539;  4  Ir.  Eq.  B.  459,  p.  462.  ^«f  no  renew- 

■^  .  *1  ^y  either 

party  for 
about  50  years. 
Under   mch 
circumstances,  it  is  semble  to  be  presumed,  that  the  parties  had  come  to  an  arrange- 
ment not  to  require  renewals,  or  payment  of  the  fines. 

The  person  deriving  under  B.  being  a  minor,  the  person  deriving  under  A.  presented 
a  petition  for  refereoce  as  to  what  was  due  for  renewal  and  septennial  fines,  and 
obtained  an  order  for  that  purpose.  Not  being  able  to  proceed  on  this  order,  he 
presented  another  petition,  in  which  he  inserted  a  prayer  for  a  reference  as  to  what  was 
due  for  renewal  fines  and  penal  rents,  but  the  order  made  thereon  was  in  the  same  terms 
ms  the  former  order,  and  did  not  mention  penal  rents.  Held,  that  the  Master  was  not 
justified,  under  this  order,  in  reporting  the  amount  of  the  penalties  due.  In  such  a  case 
the  Court  could  not  grant  such  a  reference  upon  petition,  but  would  require  a  suit  to  be 
instituted. 

As  a  general  rule,  penalties  when  incurred  must  be  paid  by  the  tenant  seeking  a 
renewal,  but  circumstances  may  take  a  case  out  of  the  rule. 

The  legal  estate  not  being  in  a  landlord,  does  not  semble  disentitle  him  to  any  fines 
or  penalties. 
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1842.         St.  L€ffer(a)i   distinguishes  between  the  landlord's    right 
In  re       ^q  recover  penalties,  from  his  riffht  to  recover  septennial 

CoLTHimST.  r  '  o  r 

fines  in  cases  of  laches  on  his  part ;  and  Sir  fV.  M^Mahon^ 
(J),  refers  the  refusal  in  Wilson  v.  St.  Leger^  of  nomine 
pomcBj  septennial  fines,  and  interest  to  the  fact  of  the 
landlord  not  having  the  legal  estate.  Then  the  Master 
was  not  warranted  in  taking  an  account  of  the  penal 
rents,  the  order  of  reference  does  not  direct  it,  and  the 
Gillmans'  accepted  the  reference  in  its  present  form; 
this  account  was  asked  for  but  was  not  ordered.  The 
order  directed  the  septennial  fines  due  under  the  one 
lease,  to  be  set  off  against  those  due  under  the  other; 
how  can  it  then  be  argued  that  the  account  was  not 
to  be  as  to  the  septennial  fines,  but  as  to  something 
else  not  ordered,  namely  the  penal  rents  ? 

Mr.  JV,  Brooke f  Q.C.,  and  Mr.  J.  S,  Townsend,  juu. 
for  the  Gillmans.  The  penal  rents  were  intended  to 
be  included  in  the  order  of  reference  under  the  direction 
as  to  the  renewal  fines,  when  the  order  of  reference 
was  obtained,  there  was  no  discussion  on  this  pomt. 
In  the  lease  the  penalty  is  called  a  fine.  [Lord 
Chancellor. — The  petition  prayed  an  account  as  to 
the  penal  rents,  and  the  order  directed  an  account  of 
what  was  due  for  renewal  fines,  and  septennial  fines,  and 
arrears  of  rent;  why  should  not  the  latter  part  include 
penal  rents  ?  It  is  certainly  more  like  a  reference,  as  to 
the  annual  rents,  but  as  an  account  of  the  penal  rents 
is  prayed  for,  the  only  effect  of  holding  that  this  order 
did  not  direct  a  reference  as  to  the  penal  rents,  would 


(a)  1  FL  &  K.  536 ;  Hay,  596 ;  4  Ir.  Eq.  R.  457. 
(6)  I  Fl.  &  K.  538,  4  Ir.  Eq.  R.  459. 
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be  to  have  all  this  over  again  upon  an  amended  petition.  1842. 
I  could  not  consider  a  report  not  authorized  by  the  In  re 
order,  but  I  think  this  is  authorized  by  those  words.] 
The  hardship  of  the  case  cannot  affect  the  decision  of  the 
Court.  Lord  Doneraile  v.  Chartresy  was  a  case  of  great 
hardship,  as  the  tenant  was  proved  to  be  free  from 
all  blame.  Here  Sir  John  Colthurst  in  1806  acquired  the 
fee  and  had  a  power  to  grant  the  legal  estate,  by  renew- 
ing. It  is  attempted  to  distinguish  this  case,  from  Lord 
Doneraile  v.  ChartreSy  on  the  ground  that  the  landlord  here 
had  not  renewed,  but  Sir  M.  O' Loghlen{a)  rejected  the 
distinction,  on  the  ground  that  the  landlord  may  require 
the  fines  to  enable  him  to  renew.  There  is  one  life 
existing  in  the  lease  of  each  party.  [Lord  Chancellor, 
— That  would  not  enable  you  to  grant  a  lease  for  three 
lives.  They  say  you  were  not  in  a  capacity  to  renew, 
you  dont  answer  that  by  showing  that  you  had  one 
subsisting  life.]  We  were  not  bound  to  grant  the  same 
lives;  up  to  1817  we  had  three  lives,  and  up  to  1827  we 
had  two  lives,  their  objection  must  be  the  mere  non- 
execution  of  a  parchment  lease.  In  Hunt  v.  Sayersip) ; 
a  forfeiture  was  held  to  have  been  incurred,  although 
the  landlord  had  not  obtained  even  an  equitable  renewal. 
In  Jackson  v.  Saunders  (c)  ;  Lord  Redesdale  shows  that 
the  landlord  not  having  the  legal  estate,  is  no  excuse 
for  the  tenant's  not  paying  the  fines.  We  could  have 
granted  a  valid  renewal ;  it  would  have  been  good  against 
us  by  estoppel,  and  whom  then  had  the  minor  to  fear, 
the  fee  being:  in  himself?  Lord  Doneraile  v.  Chartres 
proves    that    monthly   fines   are    not    considered    to    be 


(a)  1  Fl.  &  K.  533 ;  4  Ir.  Eq.  R.  456.  (b)  Hay.  590. 

(c)  1  Sch.  &  Lef.  443,  p.  460. 
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^^^'        penalties,  for  that  argument  was  urged  there.     Septennial 
In  re        g^^  ^q  only  nriven  where  no  compensation  is  fixed  on 

COLTHURST.  •'     °  '^ 

by  the  parties.     Here  the  contract  to  pay  monthly  fines 
has  always  been  acted  on. 

Mr.  Sergeant  Warren^  in  reply.  We  admit  that  a 
tenant  is  bound  to  make  compensation,  where  he  has 
been  in  default,  but  where  the  landlord  requires  to  be 
put  into  a  better  position  than  he  would  have  been  in, 
had  the  tenant  not  been  in  default,  he  must  show  that 
he  was  in  a  capacity  to  grant  that,  for  the  tenant's 
not  applying  for  which,  he  claims  the  penalty ;  septennial 
fines  were  introduced  by  Chief  Baron  Gilbert,  as  a 
measure  for  compensation.  Sir  W.  M^Mahon,  did  not 
give  the  reference  asked  for  as  to  penal  rents;  what 
are  these  but  penalties,  liquidated  damages  it  is  true, 
but  penalties  which  are  odious  to  the  law,  and  when 
a  party  comes  for  them,  we  can  turn  round  on  him, 
on  the  weakness  of  his  own  title.  In  Lord  Daneraile  v. 
Chartresj  Chartres  had  the  fee.  I  admit  we  are  to 
give  compensation.  [Lord  Chancellor. — But  what 
compensation?  If  the  penal  rent  was  much  less  than 
the  septennial  fines,  you  would  have  insisted  on  the  land- 
lord's accepting  them,  though  less  than  the  law  would 
have  given  if  no  compensation  had  been  fixed  on  by 
the  parties;  you  are  setting  up  a  standard  by  which 
compensation  is  to  be  measured.]  They  seek  here  to 
enforce  a  penalty.  [Lord  Chancellor. — So  they 
would  in  the  case  which  I  have  put ;  suppose  there  was 
an  express  covenant,  that  a  sum  should  be  paid  for  not 
renewing,  and  that  this  had  been  ascertained,  so  as  exactly 
to  amount  to  septennial  fines,  there  you  would  say  that 
a  proper  compensation  had  been  agreed  on.     The  Court 
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has  never  said  that  septennial  fines  are  the  only  compen-        ^042. 
sation  which  will  be  riven.      Does  not  your  argfument  _    ^^  ^^ 

®  -f  ^  COLTHUBST. 

come  to  this,  that  if  the  penal  rent  exceeds  septennial 
fines,  it  is  a  penalty ;  but,  that  if  it  falls  short  of  them, 
it  is  not  a  penalty  ?]  Yes,  my  lord,  and  I  say  that  a 
penalty  cannot  be  enforced  by  a  party  who  has  been 
in  de&ult.  With  the  greatest  respect  for  the  late  Master 
of  the  Rolls,  the  judgment  given  by  him  when  this 
case  was  before  him  appears  to  be  erroneous  in  stating 
that  the  legal  estate's  being  outstanding  in  a  mortgagee, 
would  not  disentitle  the  landlord  to  penalties,  when  a 
renewal  from  the  mortgagee  could  not  be  obtained. 

Nov,  7. — The  Lord  Chancellor. 

There  does  not  appear  to  be  much  difficulty  as  to 
the  law  in  this  case,  the  embarrassment  arises  from  the 
state  of  facts.  In  the  case  in  Ridgeway^  Lord  Doneraile  v. 
CharireSf  the  covenant  was  that  if  the  renewal  fine  was 
not  paid,  the  tenant  should  forfeit  forty  shillings  nomine 
ptmicBy  for  every  month  from  the  expiration  of  twelve 
months  next  ensuing  the  fall  of  such  life ;  with  a  power 
to  the  landlord  to  distrain  for  the  nomine  pcence ;  the 
decision  there  was,  that  if  the  tenant  applied  for  a  renewal 
he  could  only  have  it  upon  the  terms  of  paying  the  nomine 
poeiUBi  and  this  decision  must  be  followed  in  a  case  of  the 
like  kind. 

It  is  said  that  where  a  party  has  power  all  along  to 
grant  the  renewal,  the  terms  expressed  in  the  lease 
must  be  conformed  with  by  the  tenant,  if  he  requires  a 
renewal;  and  that  the  rule  of  giving  compensation  by 
means  of  septennial  fines,  does  not  apply  where  a  measure 
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^^'^'  of  compensation  is  fixed  on  by  the  parties.  Some  com- 
/n  re  pensation  must  be  given,  for  the  renewal  can  only  be 
claimed  under  the  tenantry  act,  and  this  directs  compen- 
sation to  be  made.  It  is  said  that  if  a  party  could  not 
grant  a  legal  renewal,  there  can  be  no  neglect  by  the 
tenant  sufficient  to  induce  the  Court  to  decree  the  payment 
of  the  penal  rent ;  but  this  is  certainly  too  general  a 
proposition. 

The  case  before  Sir  JV.  M*Mahonj  and  afterwards 
before  Lord  Manners^  Morton  v.  Arcliboldf  was  a  singular 
case,  the  facts  are  not  stated  in  the  report  of  the  case 
when  before  the  Master  of  the  Rolls;  they  are  how- 
ever stated  when  the  case  came  before  Lord  Manners. 
There  there  was  a  misapprehension  as  to  the  existence 
of  one  of  the  cestuis  que  riV,  a  man  of  the  name  of  Vickers, 
and  in  a  renewal  of  a  sublease,  he  had  been  treated  as 
living ;  it  afterwards  turned  out  that  he  had  been  dead  for 
many  years.  The  landlord,  upon  this  being  discovered, 
called  for  septennial  fines  and  interest  from  the  time  of 
Vickers'  death  ;  at  the  time  that  the  demand  was  made,  no 
renewal  had  been  executed  to  the  landlord  of  his  lease, 
( Vickers  having  been  one  of  his  cestuis  que  vie  also.)  The 
tenant  said  he  was  not  bound  to  pay  septennial  fines  or 
interest,  as  he  had  been  in  ignorance  of  the  death,  and 
because  the  landlord  had  not  the  power  to  grant  a  renewal 
until  he  had  obtained  one,  and  Sir  JV,  M^Mahon  acted 
upon  these  groimds ;  but  his  order  was  reversed,  and  Lord 
Manners^  in  his  judgment,  put  the  case  upon  the  true 
ground,  that  if  the  middleman  has  not  lost  his  right  of  re- 
newal, he  has  an  equitable  title,  which  he  can  transfer  to 
his  immediate  tenant,  and  that  the  circumstance  of  the 
landlord  not  having  renewed,  is  not  a  ground  for  the  tenant 
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to  refuse  to  pay  the  fine  when  demanded.     This  case  goes        1842. 
a  great  way,  as,  at  the  time  of  the  demand,  there  was  no        ^^  ^^ 

o  J^       ^  '  ^  C0LTHUR8T. 

equitable   estate,    much   less   any   legal    estate,    in   the 
landlord. 


Hunt  V.  Sat/ers  was  rather  a  hard  case,  as  it  was  made  to 
amount  to  a  forfeiture.  The  Court  put  it  upon  this 
ground — "  when  the  landlord  demanded  the  fine,  he  was 
^^  able  to  grant  the  renewal,  and  we  think  the  demand 
**  ought  to  be  complied  with."  There  having  been  an 
obstinate  refusal,  the  Court  held  that  a  forfeiture  had  been 
incurred — ^it  was  a  hard  measure  of  justice  upon  the  tenant. 
Whether  he  should  pay  the  septennial  fine  was  another 
question.  There  is  no  doubt  on  the  authorities,  that  the 
penalty  is  to  be  paid  in  a  general  case,  but  it  is  impossible 
to  say  that  no  circumstances  can  take  a  case  out  of  the 
general  rule.  Sergeant  Warren  said  that  there  must  be 
some  mistake  in  the  judgment  of  the  Master  of  the  Rolls, 
as  to  the  effect  of  a  mortgage  by  a  landlord,  upon  the 
liabilities  of  a  tenant  for  not  renewing ;  but  I  don't  think 
so(a).  In  such  a  case  the  tenant,  when  required  by  his 
landlord  to  pay,  has  a  perfect  right  to  say,  I  will  pay  the 
mortgagee,  if  I  get  a  legal  title ;  but  suppose  no  demand 
is  made,  and  he  then  comes  for  relief,  he  is  bound  to  pay 
interest  and  septennial  fines,  from  the  time  of  the  death  of 
the  cestui  que  vie.  The  mortgagee  would  be  bound  by  the 
renewal,  and  a  good  equitable  renewal  could  be  had,  as 
between  the  mortgagor  and  the  tenant ;   an  outstanding 


(a)  In  Morton  v.  Archbold,  Lord  Manners  says — "  It  might  as  well  be 
said,  that  if  the  lessor  mortgage,  after  granting  a  renewable  lease,  ho 
ghoold  not  get  the  septennial  fines,  because  ho  cannot  give  a  legal 
renewal. — Jackson  ▼.  Saunders,  1  Sch.  &  Lef.  460. 


42  CASES  IN  CHANCERY. 

1842.        legal    estate    would    never    bar  the  landlord's   right   to 

In  re        the  fine. 
C0LTHUR8T. 

Suppose  there  is  a  middleman,  or  several  intermediate 
landlords,  and  the  last  man  says  to  his  landlord,  I  will  not 
pay  you,  because  you  have  not  renewed ;  this  could  not  be 
permitted,  as  there  the  money  due  as  a  fine  by  the  last 
man,  may  be  wanted  by  the  several  intermediate  parties, 
to  enable  them  to  procure  their  renewals.  But  if  the  head 
landlord  comes  and  says,  you  must  renew,  or  I  will  in^t 
on  the  forfeiture,  there  any  intermediate  tenant  has  a  right 
to  see  the  money  paid  into  the  right  hands. 

As  to  the  case  of  Wilson  v.  St  Leger^  we  do  not  know 
enough  of  the  facts.  There  the  first  tenant  had  been 
obliged,  by  the  House  of  Lords,  to  pay  penalties  to  a 
large  amount ;  similar  penalties  had  been  reserved  by  the 
lease  in  question  in  that  case,  but  the  Master  of  the  Rolls, 
and  afterwards  Lord  Manners^  and  then  the  award  of  two 
Barristers,  held  that  the  tenant  there  was  entitled  to  a 
renewal  on  payment  of  only  simple  fines,  without  septen- 
nial fines  or  penalties.  There  must  have  been  something 
peculiar,  as  the  Judges  and  Barristers  would  not  set  them- 
selves against  the  decision  of  the  House  of  Lords.  Dr. 
Croker,  it  appears,  immediately  paid  the  fines.  It  is 
clear,  then,  that  Dr.  Croker  was  always  anxious  to 
renew,  but  it  appears  that  Lord  Doneraile's  not  having  the 
power  was  considered  a  sufficient  defence.  However,  the 
general  rule  is,  that  the  penalties  must  be  paid,  but  there 
may  be  circumstances  to  prevent  its  application. 

This  is  a  case  of  very  peculiar  circumstances.  It  came 
before  me  rather  under  a  disadvantage,  as  the  papers  were 
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COLTHURST. 


not  before  me,  and  the  facts  being  stated  shortly  on  the  ^  ^842. 
report.  A  public  body  in  1708,  granted  a  lease  for 
lives  to  a  person  of  the  name  of  Ware,  and  this  was  re- 
newed reg^arly,  from  time  to  time,  down  to  1737  ;  and  the 
property  remained  in  the  same  fomily,  the  rent  being  £30, 
and  a  £15  fine.  Ware  granted  an  underlease  for  lives  to 
Gillman,  at  a  rent  of  £47,  giving  a  profit  rent  of  £17, 
the  renewal  fine  being  the  same  as  that  in  the  head  lease. 
ITiis  lease  was  regularly  renewed  down  to  1782.  Gillman 
granted  the  lease,  or  rather  leases,  now  in  question,  to  a 
person  in  trust  for  a  person  of  the  name  of  Barrett,  at 
a  considerably  increased  rent,  but  at  fines  of  £7  10s.  for 
the  renewal  of  each  lease,  making  together  exactly  the 
entire  fine  payable  by  the  head  landlords.  There  was  a 
provision  in  this  lease,  that  the  tenant  should  pay  the  fine 
within  six  months  after  a  death,  or  pay  £1  per  month  after 
the  expiration  of  six  months,  and  that  the  tenant  should 
forfeit  his  interest  in  case  he  did  not  renew  within  the  six 
months.  There  seems  to  be  an  option  given  to  the  tenant, 
either  to  forfeit  his  lease,  or  to  pay  the  penalties.  Barrett 
made  an  underlease  at  a  peppercorn  fine,  and  a  large  rent, 
to  Sir  John  Colthurst.  In  1782,  a  renewal  was  made  to 
the  Gillmans  by  the  persons  claiming  under  the  original 
lease,  but  no  estate  passed  by  this  deed,  as  the  last  life  in 
the  original  lease  was  gone.  In  1784,  Sir  John  Colthurst 
paid  to  an  agent  for  Henry,  in  whom  the  Company's 
interest  was  vested,  the  fines  due  in  respect  of  the  head 
lease,  and  got  from  the  agent  a  receipt  amounting  to  an 
equitable  renewal.  This,  then,  gave  equitable  effect  to 
the  lease  of  1782.  An  account  in  three  years  afterwards, 
as  I  understand,  not  having  seen  it,  was  come  to  by  the 
person  claiming  under  Gillman,  with  Colthurst,  on  foot  of 
the  fines  which  had  been  paid.     Things  thus  remained. 
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1842.        until  Colthurst  bought  up  his  landlord's  interest,  and  thus 

In  re        became  immediate  tenant  to  Gillman.  Things  remained  for 
Colthurst.  ^  °  ^         ^ 

about  thirty  years  thus — the  fee  in  Henry,  acquired  in 
1806  by  Colthurst,  he  was  therefore  liable  to  renew  to 
Ware,  then  Ware  to  Gillman,  then  Gillman  to  Colthurst, 
for  the  interest  which  had  vested  in  him  by  purchase. 
Then  let  us  look  how  the  circumstances  stood :  Supposing 
Ware  out  of  the  way — for  with  respect  to  his  interest  I 
understand  that,  in  1837,  Gillman  obtained  Ware's  interest 
for  a  nominal  consideration,  which  is  surprising,  as  a  profit 
rent  of  £17  was  payable  in  respect  of  it — Colthurst, 
having  the  fee  simple,  was  bound  to  renew  to  Gillman,  on 
payment  of  a  fine  of  £15,  and  Gillman  was  bound  to 
renew  to  Colthurst,  at  the  like  fine ;  the  fines  therefore 
are  out  of  the  question ;  it  would  be  only  a  matter  of 
writing,  only  a  question  at  each  period,  of  a  settlement  of 
rent ;  and  it  would  be  very  much  the  interest  of  the 
Gillmans  to  avoid  the  expense  of  renewals,  as  they  would, 
without  them,  have  a  continued  enjoyment  of  the  rent,  the 
only  thing  which  they  would  be  entitled  to,  that  is,  if  the 
conditions  of  the  lease  were  properly  complied  with,  and  so 
no  penalties  payable,  and  if  the  lives  in  the  leases  were  the 
same ;  if  the  lives  were  difi*erent,  it  would  be  only  a 
matter  of  chance  which  would  drop  first,  and  this  no  one 
would  think  it  worth  his  while  to  look  after.  In  such  cir- 
cumstances, one  would  expect  just  what  has  happened, 
that  neither  party  would  look  for  a  renewal,  as  renewing 
would  only  occasion  expense  and  vexation. 

In  such  circumstances,  when  I  see  a  total  cessation  of 
renewals  for  nearly  half  a  century,  I  must  suppose  that 
some  agreement  has  been  come  to — it  must  have  been,  that 
a  renewal  was  on  both  sides  considered  unnecessary.     The 
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parties  too  may  have  thought  that  there  was  no  legal  title 

to  the  penalties.     Wilson  v.  St  Leger  stood  unimpeached ;  colthurst. 

there  was  also  Sir  W.  M^MahorCs  decision  in  Morton  v. 

Archbold,  which,  though  reversed  by  Lord  Manners^  was 

still  in  conformity,  at  first  view,  with   Wilson  v.  St,  Leger, 

and  Lord  Manners^  at  the  close  of  his  judgment  in  Morton 

V.  Archboldy  intimates  that  penalties  were  distinguishable 

from  septennial  fines — the  case,  at  the  end,  is  not  very 

clearly  reported.     The  parties,  therefore,  might  have  some 

doubt  as  to  the  right  to  the  penalties.     The  payment  of 

the  fines  being,  then,  a  mere  matter  of  arrangement,  and 

no  matter  of  account,  we  may  easily  suppose  that  it  was 

agreed  on  both  sides  to  waive  a  claim  to  the  renewal  fines  ; 

this  would  explain  all. 

This  case  comes  before  me  in  an  extraordinary  way. 
Colthurst  being  a  minor,  the  Gillmans  applied  in  the 
minor  matter,  and  obtained  an  order  for  a  reference  to  the 
Master,  as  to  whether  renewals  should  be  taken  out, 
and  as  to  what  was  due ;  and  the  Master  having  reported 
the  amount  of  the  penalty  which  had  become  due,  the 
question  arose  as  to  the  Master's  right,  under  the  reference, 
to  report  as  to  the  penalties,  and  upon  that  I  made  some 
remarks  the  last  day  ;  but  I  did  not  then  know  that  there 
were  two  orders.  In  the  first  petition,  a  reference  was 
prayed  for  an  account  of  the  rent  and  renewal  fines  due, 
and  the  order  was  to  inquire  as  to  what  was  due  for  renewal 
fines,  septennial  fines,  and  interest,  in  respect  of  the 
renewal,  by  the  minor,  of  the  first  original  lease ;  and 
then,  as  to  what  was  due  for  a  renewal  to  the  minor  of  his 
two  leases,  in  precisely  the  same  terms.  In  1835,  the 
Gillmans  asked  expressly  for  an  account  of  what  was  due 
for  rent  and  renewal  fines  only.     They  obtained  an  order. 


\ 
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1842.        but  being  in  great  difficulty  in  proceeding  under  it,  by 
/"  re        reason  of  their  landlord  not  being:  before  the  Court,  they 

COLTHUBST.  ®  -'J 

were  delayed.  Now  suppose  the  Master  had,  in  these 
circumstances,  reported  the  amount  of  penalty  due,  I 
should  have  had  no  hesitation,  indeed  I  should  have 
been  bound  to  reverse  the  Master's  report,  he  having 
exceeded  his  jurisdiction.  The  Gillmans  then  purchase 
Ware's  interest,  and  present  a  new  petition,  in  which  they 
insert  a  prayer  for  a  reference  for  an  account  of  the  penal 
rents ;  but  the  order  made  thereon  was  in  the  same  terms 
as  the  previous  order.  I  must  reconcile  the  two  orders, 
and  must  hold  that  no  further  account  was  directed  by  the 
matter  order  than  they  had  asked  by,  and  had  been  ordered 
on  the  first  petition.  The  latter  order  is  conclusive — the 
renewal  and  septennial  fines  and  interest,  due  to  the  minor, 
are  directed  to  be  set  off  against  the  renewal  apd  septen- 
nial fines  and  interest  due  by  him. 

I  am  quite  clear  that  the  parties  did  not  obtain  an  order 
justifying  the  Master  in  reporting  on  the  penalty.  I  have 
gone  into  the  circumstances  of  the  case,  to  show  the  im- 
pression on  my  mind  that  the  Gillmans  sought  the  renewal 
in  such  a  way  as  to  induce  the  Court  to  make  the  order, 
whereas,  had  they  applied  to  me  for  an  order  for  a  reference 
in  regard  to  the  penalty,  I  would  have  said  the  Gillmans 
must  institute  a  suit,  in  which  all  the  circumstances 
connected  with  the  acquiescence  migfat.be  investigated. 
By  the  order  which  I  now  make,  I  take  nothing  from 
them.  I  do  not  observe  that  the  Master  of  the  Rolls  gave 
any  opinion  upon  this  point,  though  it  could  hardly  have 
escaped  his  attention. 

I  cannot  permit  this,  the  first  opportunity  of  mentioning 
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the  late  Master  of  the  Rolls,  to  pass  over,  without  saying        ^8^2. 
how  sincerely  I  join  in  the  gfeneral  feeling:  of  regret  for  him.  ^    ^^  ^^ 

•^        •'  ^  O  O  COLTHURST. 

His  kind  disposition  and  pleasing  manners  insured  the 
regard  of  those  over  whom  he  presided ;  and  his  great 
attainments  as  a  lawyer,  his  practical  knowledge,  his  un- 
tiring application,  and,  above  all,  his  earnest  desire  to 
promote  the  ends  of  justice,  demand  the  respect  of  all. 
In  him  the  profession  has  indeed  lost  one  of  its  brightest 
ornaments.  He  has  imposed  a  heavy  task  upon  his  suc- 
cessor. That  successor  cannot,  and  does  not  hope  to  excel 
his  predecessor,  but  by  a  rare  union  of  the  same  qualities, 
I  feel  sure  he  will  tread  in  his  steps. 

Let  the  Master  review  his  report. 


VESEY  V.  ELWOOD. 

1842. 
Nov.  12—24. 

±  HIS  was  a  motion  which  came  on  by  way  of  appeal  in  a  purchase 
from  the  Master  of  the  Rolls.   The  motion  was  on  behalf  of  ^{^^  ^^der \te 
the  Rev.  Geo.  Vesey,  a  purchaser  of  lands  under  the  decree  ^^^^J  ^*^®'® 
in  this  cause,  that  he  mi&fht  be  released  from  his  bidding:  P®?  after  the 

'  o  o  rule  nwt  to 

as  to  said  lands,  and  that  the  Accountant-General  should  confirm  the 

report  of  the 
draw  on  the  bank  in  his  favor  for  the  sum  of  £64  10s.,  sale  had  been 

obtained,  and 
one-fourth  of  the  purchase-money  lodged  by  him.  before  it  could 

be  made  abso- 
lute—/Te/ti, 
that  the  pur- 
chaser was  bound  to  pay  the  purchase-money. 

In  sales  under  the  Court,  the  title  of  the  purchaser  has  relation  back  to  the  time  of 
the  bidding,  as  in  sales  out  of  the  Court,  it  has  to  the  date  of  the  contract. 

Semble. — The  case  of  the  purchase  of  a  fee  simple  estate  is  distinguishable  from 
that  of  a  life  estate,  with  respect  to  compensation  for  casualties. 
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,  ^&*2-  ,  On  the  5th  of  May,  1842,  the  interest  in  the  lands  was 
Vesey  get  up  for  gale  ^y  the  Master,  for  the  life  of  John  Irwin. 
Elwood.  Mr.  Vesey  was  declared  the  purchaser  at  the  sum  of  £258. 
On  the  12th  May  he  lodged  one-fourth  of  the  purchase- 
money,  and  on  the  16th  obtained  the  order  to  confirm  nisi^ 
which  was  served  on  the  following  day.  On  the  23rd 
John  Irwin  died. 

The  motion  was  made  before  his  late  Honor,  the  Master 
of  the  Rolls,  who,  conceiving  that  he  had  already  decided 
the  question  in  the  case  of  Vincent  v.  Going(a)^  made  no 
rule  upon  the  motion,  but  expressed  his  desire  that  it 
should  be  moved  before  the  Lord  Chancellor. 

The  Attomey-Generaly  with  whom  was  Mr.  Galway,  for 
the  motion. — The  case  differs  from  Vincent  v.  Going^  for 
there  the  life  dropped  after  the  expiration  of  the  time  when 
the  order  to  confirm  the  report  might  have  been  made  ab- 
solute ;  here  it  dropped  prior  to  the  time  when  it  could  have 
been  made  absolute ;  there  is,  therefore,  no  default  in  the 
purchaser.  The  contract  is  not  complete  until  the  sale  is 
confirmed,  or  capable  of  being  confirmed;  until  that 
period,  therefore,  the  purchaser  is  not  responsible  for  the 
loss  occasioned  by  the  dropping  of  a  life,  until  that  time 
the  biddings  were  capable  of  being  opened,  and  the  pur- 
chaser deprived  of  his  purchase,  Ex  parte  Minor{b) ; 
Twiffff  V.  Fijield(c) ;  Gowan  v.  Tighe{d) ;  An(m.(e),  Sup- 
pose Mr.  Vesey  had  purchased  the  reversion  instead  of  the 
life   estate,   and   the   same  facts   had   occurred,    the   life 


(aj  J  Fl.  &  K.250;  3  Ir.  Eq.  R.  484.  (6)  11  Ves.  559. 

(c)  13  Ves.  518.  (J)  L.  &  G.  Temp.  P.  175. 

(c)  2  Ves.  Jun.  335. 
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dropped  at  the  same  period,  would  he  be  entitled  to  prevent 
persons  from  opening  the  biddings — certainly  not ;  Ex 
parte  Manning{a).  [Lord  Chancellor Nobody  dis- 
putes that  the  right  to  open  the  biddings  is  not  prevented 
by  the  estate  becoming  more  valuable ;  the  question  is, 
whether  the  purchaser  will  remain  bound,  if  the  biddings 
are  not  opened.]  Lord  Eldon's  observations,  in  Anson 
V.  Towffood{b)y  were  not  called  for,  and  they  are  in- 
consistent with  his  observations  in  Ex  parte  Minor. — 
[Lord  Chancellor. — No ;  he  draws  a  distinction  be- 
tween the  case  of  a  fee  simple  and  a  life  estate;  the 
question  is,  can  that  distinction  be  maintained.]  Suppose 
a  house  on  the  premises  were  burned  down,  would  there  be 
any  difference  whether  the  estate  was  held  in  fee  or  for 
life.  [Lord  Chancellor. — Lord  Eldon  would  answer  in 
the  affirmative,  a  life  estate  being  so  uncertain  an  interest.] 
But  I  am  supposing  the  life  to  continue  in  being.  [Lord 
Chancellor. — I  don't  think  that  would  make  any 
difference  to  his  mind.] 

No  counsel  appeared  on  the  other  side,  and  his  Lordship 
directed  it  to  stand  over,  and  that  notice  should  be  served 
on  the  parties;   and  on  a  subsequent  day 

Mr.  RoUeston  appeared  for  a  party  in  the  cause,  and 
stated  that  there  was  no  person  interested  in  arguing  the 
point.  His  Lordship  then  said  that  the  point  was  a  very 
important  one,  and  ought  to  be  settled  as  far  as  a  decision 
of  his  could  settle  it,  and  that  he  would  take  time  to 
consider  it. 


(a)  2  P.W.  410.  (bj  I  J.  k  W.  637. 

VOL.  II.  E 
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1342.  Sac.  24. — The  Lord  CHJtNCiXLOR. 

N , ' 

r. 

Elwood.  The  p<Mnt  in  tLb  case  is,  whether  a  purchaser  of  a  life 
estate  is  to  be  released  from  his  porchase,  on  the  life  falling 
before  the  report  of  his  being  the  purchaser  could  have  been 
confirmed,  and  in  deciding  that,  I  have  to  arbitrate  between 
great  authorities — that  of  the  late  Master  of  the  Rolls,  who 
decided  the  point  in  VimtaU  v.  Goings  and  my  noble  and 
learned  predecessor,  who  reversed  his  order.  On  this  case 
coming  before  the  Master  of  the  Rolls,  he  adhered  to  his 
former  opinion. 

In  the  common  case  of  a  sale  out  of  Court,  there  is  no 
doubt  that  the  purchaser  is  the  owner  firom  the  time  of  the 
contract — his  title  has  reference  back  to  that,  and  he  is 
entitled  to  any  benefit,  and  subject  to  any  loss  that  may 
occur  after  the  date  of  the  contract — this  applies  to  casual- 
ties by  fire,  and  to  losses  by  dropping  of  lives,  so  also  to 
profit,  as  in  the  case  of  an  additional  interest  being  caused 
by  the  dropping  of  a  life,  when  the  reversion  is  sold. 

In  the  case  of  sales  by  the  Court,  there  is  this  peculiar 
circumstance,  that  the  purchaser  is  not  sure  of  his  purchase 
until  the  sale  is  confirmed,  because  the  biddings  may  be 
opened  at  the  instance  of  any  party  who  is  prepared  to 
make  a  better  ofier ;  but  if  the  biddings  are  not  opened, 
he  is,  I  think,  as  much  bound  firom  the  time  of  his  pur- 
chase, as  a  purchaser  out  of  Court,  and  his  title  relates 
back  to  the  date  of  the  contract.  In  these  sales  the  Court, 
having  full  power  to  do  so,  deals  upon  arbitrary  principles, 
though  the  rules  upon  the  subject  are  now  fixed ;  it  gives 
this  power  of  opening  the  biddings,  but  it  does  not  alter 
the  rule  of  equity  as  to  the  relation  back  to  the  contract, 
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and  if  that  power  be  not  exercised,  the  estate  will  descend        1842. 
and  be  subject  to  all  legal  rights  and  incidents,  as  if  it  had       Vesey 
been  purchased  from  an  individual.     The  right  of  opening     Elwood. 
the  biddings,  unless  it  be  exercised,  does  not  affect  the 
rights  of  the  parties.     The  Court  may,  if  it  think  fit, 
direct  the  biddings  to  be  opened,  and  the  purchaser  buys 
subject  to  that  risk,  and  aware  of  it ;    but  he  has  no  cor- 
responding option  to  be  released  from  the  purchase — he  is 
bound,  if  that  right  be  not  exercised.     From  this  it  would 
seem  to  follow,  that  the  same  rule,  as  to  profit  and  loss, 
must  prevail  in  sales  under  the  Court  and  out  of  Court, 
that  a  purchaser  in  Court  should  be  bound  in  like  manner 
as  a  purchaser  out  of  Court. 

In  Ex  parte  Minora  where  a  house  was  burned  down. 
Lord  Eldon  allowed  compensation  to  the  purchaser.  ^^  The 
**  question  must,"  he  said,  "  depend  upon  the  point,  what 
**  is  the  date  and  time  of  the  contract,  at  which  it  can  be 
"  said  to  be  complete.  Is  the  bidding  in  the  Master's 
**  office  the  contract,  or  only  an  authority  to  the  Master  to 
**  tell  the  Court,  that  if  the  Court  approves,  it  may  make 
"  a  contract  with  him  on  the  terms  proposed."  He  observed 
that  the  question  was  the  most  considerable  that  had 
occurred  for  some  time.  He  also  asked  whether  the  pur- 
chaser would  not  have  had  an  insurable  interest,  if  he  had 
insured  while  in  the  Master's  office  ?  I  apprehend  that 
case  does  not  decide  that  the  purchase  only  dates  from  the 
confirmation  of  the  Report ;  but  as  the  purchaser  had  an 
insurable  interest,  and  as  the  Court  had  power  over  the 
contract,  it  might  feel  itself  at  liberty  to  compensate  him 
for  a  loss  by  fire. 

In  Twiffff  V.  Fifieldi  Lord  Eldon  applied  this  principle  to 
the  case  of  an  annuity. 
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JB42.  In  Anson  v.  Towgood^  a  party  purchased  a  life  interest  in 

Veset  stock,  and  the  question  was,  whether  he  was  entitled  to  the 
Elwood.  dividends  which  became  due  on  the  day  after  the  sale  ? 
Lord  Eldon  said,  that  the  rule  of  the  Court  was — *^  in  the 
**  purchase  of  a  fee-simple  estate,  to  give  the  profit  from 
'*  the  quarter-day  preceding  the  payment  of  the  purchase- 
^^  money  ;  but  was  that  so,  when  a  man  buys  a  life  estate, 
^<  which  may  not  last  five  minutes  ?  Can  any  thing  turn 
"  upon  the  report  not  being  confirmed  ?  There  was  a  case 
"  about  a  house  being  burned  down  before  the  confimation 
"  of  the  ref>ort,  but  if  the  tenant  for  life  had  died  the  same 
**  night,  must  not  the  purchase-money  have  been  p^d? 
'*  I  think  the  report,  when  confirmed,  must  have  relaUon 
^'  back  to  the  purchase,  and  the  contract  was  made  the 
"  moment  the  purchaser's  name  was  entered  on  the  Master's 
"  book." 

Lord  Eldon  here  satisfactorily  answers  the  question 
which  he  asked  on  the  first  hearing  of  Ex  parte  Minora 
and  that  is  the  law  of  the  Court.  Lord  Eldon  thought 
that  there  was  nothing  inconsistent  with  the  general 
principle  in  his  decision  in  Ex  parte  Minor^  but  that  the 
general  rule,  and  the  exception  there  established,  might 
stand  together.  In  his  judgment  in  Vincent  v.  Going{a)^ 
my  noble  and  learned  predecessor  abserves,  that  it  does 
not  appear  that  in  Anson  v.  Towgood  the  purchaser  was 
held  to  be  bound  from  the  time  of  his  bidding,  but,  with 
great  deference,  the  ground  of  Lord  Eldon' s  decision  was 
the  relation  of  the  purchase  back  to  the  bidding  in  the 
Master's  office.     He  intended  to  distinguish  the  two  cases, 

(aj  Not  published.      His  Lordship  read  from  a  manuscript  note  of  it. 
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and   I  think  they  are  plainly  distinguishable,  and  if  not        1842. 
Ex  parte  Minor  is  not  the  authority  to  be  followed.  Vesey 


v. 
Elwood. 


The  purchaser  got  what  he  purchased — a  life  which 
might  fall  at  any  moment ;  if  it  had  been  the  other  way — 
if  an  unexpected  profit  had  fallen  in — if  he  had  purchased 
a  policy  of  insurance  on  a  life,  and  the  life  dropped,  he 
would  be  entitled  to  the  money ;  or,  if  a  reversion  ex- 
pectant on  a  life  interest,  he  would  be  entitled  to  the 
estate  in  possession.  He  is  so  much  a  purchaser  from  the 
time  of  the  bidding,  that  Sir  J.  Leach^  in  Trefusis  v.  Lord 
Clinton{a)^  made  him  pay  interest  on  the  purchase-money 
from  that  time ;  but  in  both  classes  of  cases  equally  the 
biddings  might  have  been  opened. 

The  fact  that  the  purchaser's  right  depends  on  the  cir- 
cumstance of  the  biddings  not  being  opened,  does  not 
entitle  him  to  a  corresponding  exemption  from  risk.  He 
bought  subject  to  that  risk,  and  it  is  to  be  supposed,  bid 
less  oil  that  account.  Treating  Ex  parte  Minor  as  an 
authority,  it  would  not  apply  to  a  life  interest ;  but  if  it  be 
properly  described  as  inconsistent  with  the  other  cases,  I 
think  the  rule  in  it  is  rather  the  one  not  to  be  followed. 

On  the  whole  I  adopt  the  course  taken  by  the  Master 
of  the  Rolls,  and  make  no  rule  upon  the  motion,  but 
without  costs,  as  the  question  was  not  argued. 

(a)  2  Sim.  355. 
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1842.  GREENE  V.  CRAMER. 


Nov.\5,\e. 

Upon  a  treaty  X  HE    bill  in   this   cause  was    filed   by   Mr.   and    Mrs. 
for  the  mar-  i    .  .  i 

riage  of  A.,     Saunders,  and  the  trustees  of  their  marnage  settlement, 

with  B.,  aper-  under  these  circumstances  : — 
son  not  bound 
to  make  any 

A.^^directe^her      Lady  Tynte  Caldwell  was  possessed  of   large  estates 

agent  to  write  jj^  Ireland,  which  were  made  the  subject  of  a  settlement 
a  memoran-  "^ 

dum,  which      executed  11th  June,   1838,  on  the  marriage  of  Mr.  Joseph 
she  signs,  no-  -^  o  r 

tifying  her  in-  Pratt  Tynte.     By  that  settlement.  Lady  Tynte  Caldwell 

tention  to  ^       ^ 

leave  A.2000/.  conveyed   the   estates  to   Mr.   Cramer,    in  trust  for  Mr. 

to  be  secured 

by  a  bond,  and  Pratt  Tynte,  for  life,  and  his  issue  in  tail,  reserving  to 

provision  she    herself  a  power  of  charging  upon  them  a  sum  of  £55,000. 

ingfor  A*on    ^^^  ^^  ^'®^  entitled  to  several  houses  in  Cheltenham. 

m^age^^"*    She  had  three  grand-daughters,    of  whom   the  plaintiff, 

^*i?;   ,       Miss  Elizabeth  Tynte  Pratt,    afterwards  Saunders,    was 
Beidt  that  "^ 

the  considera-  one,  and  was,  in  the  year  1839,  residing:  with  her  erand- 

tion  sufficient-  »  /  »  &  & 

ly  appeared  on  mother.      On   the   marriage    of   her    other    two   grand- 

the  face  of 

this  instru-      daughters.  Lady  T.,  had  given  them  a  portion  of  £10,000 

ment,  and  that         iiiyroj  i  \         r  -^ 

it  had  all  the    each.      Mr.    baunders  made   proposals    of   marnage    to 
requisites  of 
the  Statute  of 
Frauds. 

The  marriage  afterwards  took  place,  and  the  bond  was  never  executed,  ffeld,  that 
the  marriage  was  an  acceptance  of  this  offer,  and  that  the  agreement  was  one  which 
the  Court  would  enforce(a). 

A  contract  may  be  collected  from  several  letters,  and  they  are  to  be  read  as  one; 
therefore,  though  a  letter  written  by  the  agent,  containing  a  promise  to  give  a  house  in 
addition  to  the  money,  contained  no  reference  to  any  consideration,  it  was  held  that 
this  want  was  supplied  by  reading  it  with  the  former  letter. 

Held  also,  that  the  fact  of  the  subject  of  the  offer  having  been  disposed  of  by  a  will, 
executed  after  1  Vict.  c.  26,  came  into  operation,  and  previously  to  the  offer,  formed  no 
objection  to  its  being  carried  into  execution,  a  contract  to  sell  being  a  revocation  pro 
tanto  as  much  now  as  formerly,  though  how  it  may  work  on  the  estate  of  the  devisee 
may  be  doubtfiil. 

(a)  See  Dubeil  v.  Thomptorif  3  Bcav.  p.  469. 
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Miss  Pratt,  with  the  approval  of  her  grandmother,  who        1B42. 
gave  him  to  understand  that  she  would  contribute  to  her      Greene 
fortune,  but  not  so  largely  as  she  had  done  to  her  sisters,  she      Cramer. 
being  entitled  to  a  large  portion  in  her  own  right.     Lady 
T.  Caldwell  died  without  having  fulfilled  her  intention, 
and   the   bill    was   filed   to   have   the   agreement   carried 
into  execution.     The  following  letters  were  relied  on,  to 
take  the  case  out  of  the  Statute  of  Frauds.     On  the  drd 
December,  1839,  Mr.  Cramer  who  was  Lady  T.'s  general 
agent,  wrote  by  her  direction  the  following  memorandum, 
which  she  signed. 

"  Lady  Tynte  Caldwell  has  desired  Mr.  Cramer  to 
**  notify,  that  she  intends  leaving  Miss  Pratt  a  sum  of 
**  £2,000,  to  bear  interest  from  the  time  of  her  death, 
"  but  not  before,  and  to  be  secured  by  a  bond.  She 
"  has  further  directed  Mr.  Cramer  to  say  this  is  the 
"  provision  she  intends  making  for  Miss  Pratt,  on  her 
**  intended  marriage  with   Mr.   Saunders. 

"  H.  Tynte  Caldwell.  **  3rd  December,  1839." 

The  next  was  a  letter  addressed  to  Mr.  Saunders  on 
same  day. 

"3rd  December,  1839. 
"  My  Dear  Sir, 

"  I  have  been  with  Lady  Tynte  this  afternoon,  and 
"  she  directed  me  to  take  her  intention  in  writing  relative 
**  to  what  she  intends  doing  for  Miss  Pratt,  which  is, 
"  giving  to  her  £2,000  at  her  death,  and  her  house  at 
"  Cheltenham,  called  Loretto ;  this  she  declares  is  the 
"  utmost  to  which  she  will  go.  I  lose  no  time  in  giving 
"  you  the  earliest  intimation  of  her  intentions. 

"  I  remain.  Dear  Sir,  yours  truly, 

"  John  Thomas  Cramer." 
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1842.  The  next  was  from  Mr.  Cramer  to  Lady  T.  Caldwell:— 

Greene 

V. 

Cbambr.  "2l8t  December,   1839. 

"  My  Dear  Madam, 

"  Mr.  Saunders  wishes  to  have  your  bond  perfected 
"  before  you  go  to  England,  for  the  sum  you  mentioned 
"  you  could  settle  on  Miss  Pratt,  namely,  for  £2,000 ; 
"  but  is  not  to  bear  interest  until  after  your  decease, 
^^  and  then  to  pay  five  per  cent ;  also  to  have  the  house 
"  which  you  intend  to  give  her  at  Cheltenham,  called 
^'  Loretto,  but  not  the  coach-house,  stables,  and  premises, 
'^  which  belong  to  the  adjoining  house,  and  were  only 
"  added  to  Loretto,  to  induce  the  gentleman  who  resides 
"  there  to  take  it;  at  the  end  of  his  lease,  these  offices 
^'  must  come  back  to  their  former  premises.  As  the  matter 
"  must  be  arranged  by  your  attorney,  I  have  directed 
"  Mr.  Parker  to  call  on  your  ladyship  for  instructions, 
"  but  I  presume  Mr.  Saunders  will  pay  the  costs,  &c. 

"  I  remain,  &c. 

"  John  T.  Cramer." 

This  letter  it  was  proved  was  handed  by  Lady  T.  Cald- 
well, when  she  received  it,  to  Miss  Pratt,  saying  it  might 
be  of  service  to  her. 

The  next  letter  was  as  follows  : — 

"  22nd  December,   1839. 
"  My  Dear  Sir, 

"  In  accordance  with  your  letter  of  the   18th, 

"  I  have  written   to  Lady  Tynte,  also  to  her  law  agent, 

"  concerning  the  bond   for    £2,000    and    Loretto,    and 

"  recommend  you  to  write  to  Mr.   Parker  on  the  subject. 

*'  I  am,  &c., 

"  John  Thomas  Cramer." 

"  To  R.  F.  Saunders,  Esq." 
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The   marriage    was    solemnized    in    February,     1840.        1842. 
Lady  T.  Caldwell  became  ill,  and  the  agreement  was  never      Greene 
carried  into  execution  by  any  bond  or  otherwise.     In  the     Cramer. 
settlement   executed   upon    the    marriage,    there    was    a 
clause,  ^^  that,  in  case  any  sum  or  sums  of  money  should, 
*'  after  the  solemnization  of  the  marriage,  arise,  or  accrue, 
"  or  become  payable  to  Elizabeth  Tynte  Pratt,  or  Robert 
"  F.  Saunders,  under  and  by  virtue  of  any  gift,  legacy, 
^^  or    otherwise,    such  sum  or  sums  should   vest  in  the 
"  trustees,  for  the  purposes  of  the  settlement." 

On  the  6th  March,  1840,  Lady  T.  Caldwell  died,  having 
by  her  will,  which  bore  date  the  1 2th  June,  1838, 
devised  her  two  undisposed  of  houses  in  Cheltenham,  (of 
which  Loretto  was  one,)  to  Mr.  Cramer,  upon  trust,  to 
sell  them  and  apply  the  proceeds  in  discharge  of  the  lands 
over  which  she  had  a  power  of  charging  to  the  extent 
of  £55,000. 

The  bill  prayed  that  the  £2000  should  be  decreed  to 
be  a  debt  due  by  Lady  T.  Caldwell,  and  to  be  paid,  with 
interest,  from  the  day  of  her  death,  and  for  a  conveyance 
of  Loretto  House,  &c. 

Mr.  fV.  Brookcy  Q.C.,  and  Mr.  Brewster^  Q.C.,  with  whom 
was  Mr.  J.  A.  Wall^  for  the  plaintiflFs.  The  question  here 
depends  on  the  Statute  of  Frauds,  and  there  is  no  difficulty 
in  the  case,  except  as  connected  with  the  decision  in 
Wain  V.  Warlter8(a).  The  other  cases  are  decisive,  Harvey 
V.  Chamberlain(V) ;  Otway  v.  Braithwaite(c) ;  the  marginal 
note  in  which  is  wrong  in  stating  the  agreement  to  have 

(a)  5  East.  10.  (6)  2  Freem.  200.  (c)  Finch.  405. 
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beeD  by  deed ;  Moore  v.  Hart(a) ;  Bird  v.  Blosse{b) ; 
Cokes  V.  Mascal(c)  ;  Wankford  v.  Fotherky{d) ;  Seagoodt 
V.  Meale(e) ;  dictum  of  Lord  Macclesfield^  Luders  v. 
Anstey{f).  In  Douglas  v.  Vincent{g\  there  was  not  the 
consideration  of  marriage ;  in  Montacute  y.  MaxiDeU{K)y 
there  was  no  writing,  and  in  Selby  v.  Selbi/(i)y  the 
writing  was  not  signed;  in  Randall  v.  iibryan(A),  the 
aspect  was  contingent.  If  there  be  a  treaty  of  marriage, 
and  a  declaration,  by  a  relation  of  the  lady,  of  an  intention 
to  give  a  portion,  and  if  that  be  communicated  to  the 
other  party  by  her  direction,  and  if  the  intention  is  shown 
by  a  writing  signed  by  the  party,  making  the  offer,  such 
a  contract  will  be  enforced;  and  there  is  no  necessity 
for  anything  on  the  fsice  of  the  instrument  to  bind  the 
other  party ;  and  this  is  so  in  cases  of  guarantees.  Wain 
V.  WarUerSy  was  disapproved  of  by  Lord  Eldan  in  Ex 
parte  Minet{l)i  and  Ex  parte  Gardom{m)j  which  decide 
that  the  consideration  need  not  appear,  Emmott  v.  Keams 
(n).  Evidence  is  admissible  to  explain  the  document, 
Shortrede  v.  Cheeh{p)  ;  Lady  Hewleys  case(p) ;  Aiiamey 
General  v.  Dmmmond(q).  [Lord  Chancellor. — The 
thing  to  be  done  must  be  on  the  face  of  the  writing,  but 
parol  evidence  may  be  adduced  to  explain  any  ambiguity 
connected  with  it ;  but,  how  does  the  question  arise  here?] 
I  am  addressing  myself  to  the  case  of  the  house,  which  is 
only  mentioned  in  Cramer's  letter.  [Lord  Chancellor. 
You  may  spell  out  a  contract  from  a  correspondence ;  here 


{a)  1  Vera.  110,  201,  &2  Ch.  Rep.  147. 
(6)  2  Vent.  361.  fc)  2  Vera.  34.  (d)  2  Vera.  322. 

(tf)  Prec.  Ch.  560,  p.  561.     (/)  4  Ves.  501.  (g)  2  Vera.  202. 

(h)  1  P.  W.  618.  CO  3  Mcr.  2.  (A)  12  Ves.  67. 

(/)    14  Ves.  189.  (m)  15  Ves.  286.  (n)  5  Bing.  N.C.  559. 

(o)  1  Ad.  &  E.  57.  (/))  7  Sim.  290,  n.         (q)  Ante  Vol.  1.210. 
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I   find  it   commences   with   the   undertaking   as    to    the  ^    ^^^'     ^ 
£2,000,  then  there  is  a  letter  mentioning  in  addition  the     <»aEBNE 
house,  but  it  is  all  one  correspondence.]  Cbambr. 

Mr.  John  Brooke^    Q.  C,  and  Mr.  Ormsby^     for  the 
defendant. 


Lady  Caldwell  was  not  bound  to  provide  for  this  lady, 
she  had  an  ample  fortune  in  her  own  right.  It  was  a  mere 
offer,  and  does  not  appear  to  have  been  accepted.  Kennedy 
V.  Lee{a).  The  consideration  should  appear  on  the  face 
of  the  document,  Laythoarp  v.  Bryani(b).  Lady  T., 
only  made  an  offer,  and  there  does  not  appear  that  she 
was  to  derive  any  advantage.  [Lord  Chancellor. — 
Suppose  a  person  promises,  in  writing,  to  give  a  young 
lady  a  portion  on  her  marriage,  and  the  marriage  takes 
place,  would  not  the  person  be  bound  ?]  The  terms  of 
this  document  are  not  binding.  The  offer  should  have 
been  accepted,  Ayliffe  v.  Tracy  (c).  In  Douglas  v. 
Vincent^  cited  on  the  other  side,  the  bill  was  dismissed, 
and  the  parties  left  to  law.  In  the  settlement  the  £2,000 
is  not  mentioned,  and  the  only  reference  to  it  is,  as  any 
sum  which  may  arise  from  gift,  legacy,  or  otherwise, 
which  shows  how  uncertain  the  parties  considered  their 
claim  to  be.  Lady  Caldwell's  will,  will  be  in  effect  revoked, 
if  this  agreement  be  held  binding,  contrary  to  the  20th 
section  of  the  Statute  of  Wills(^.  As  to  Loretto  House, 
Mr.  Cramer  does  not,  by  his  answer,  admit  that  he  wrote 
the  letter  respecting  it  by  Lady  Caldwell's  authority. 


(a)  3  Mer.  441.        (6)  2  Bingh.  N.  C.  735.         (c)  2  P.  Wm.  64. 
id)  I  Vict,  c  26.     Qiurre— Do  not  the  23rd  and  24th  sections  furnish 
an  answer  to  this  argument  ? 
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104*2.  Lord  Chancellor. 

Greene 

V. 

Craxer.  The  question  in  this  case  depends  upon  the  fourth 
section  of  the  Statute  of  Frauds,  which  embraces,  amongst 
other  things,  promises  made  upon  consideration  of  mar- 
riage ;  the  Statute  requires  the  agreement  to  be  in  writing 
signed  by  the  party  to  be  charged,  or  some  person  by 
him  lawfully  authorized.  It  is  settled  that  the  agent  may 
be  appointed  by  parol,  and  it  is  one  of  the  questions  here, 
whether  he  was  lawfully  constituted.  The  lady  was  living 
with  her  grandmother  Lady  Tynte  Caldwell,  who  had 
provided  handsomely  for  her  other  grand-daughters  the 
lady's  sisters,  on  their  marriage,  and  the  probability  there- 
fore was,  that  a  provision  for  her  would  have  been  made. 
Under  these  circumstances,  a  suitor  presented  himself 
in  the  person  of  Mr.  Saunders.  Lady  Tynte  Caldwell, 
being,  as  she  appears  through  the  whole  transaction, 
perfectly  competent  to  transact  business,  and  having  the 
advice  of  Mr.  Cramer  who  was  her  land-agent,  and 
indeed  appears  to  have  been  her  general  agent  also, 
directed  Mr.  Cramer  to  write  this  memorandum,  which 
she  signs  with  her  own  hand.  (His  Lordship  read  the 
first  letter,)  and  this  is  communicated  to  Mr.  Saunders. 
Independently  of  any  question  upon  the  offer's  being 
accepted,  let  us  look  at  the  terms  of  it.  It  is  said  no 
consideration  appears  on  the  face  of  this  instrument ;  but 
plainly  there  is,  and  the  most  valuable  of  all  consi- 
derations, the  lady's  intended  marriage  with  Mr.  Saunders. 
This  letter  fulfils  all  the  conditions  of  the  Statute.  The 
amount,  the  mode  in  which  it  was  to  be  secured,  the 
time  of  payment,  the  period  when  interest  is  to  be  paid, 
the  consideration  and  the  names  of  the  parties  to  be 
married,   are  all  specified,   and   it   is   signed.     Anything 
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more   precisely   within   the    Statute  of    Frauds    I    have        1842. 
never   seen ;    it   binds   the   parties   if  acted   on,    that  is      Greene 
however  a  distinct  question,  and  depends  on  the  subsequent     Cbamer. 
proceedings.     As  far  therefore  as  the  £2,000  is  concerned 
there  can  be  no  doubt. 

Then  comes  a  letter  from  Mr.  Cramer  to  Mr.  Saunders, 
(His  Lordship  read  the  second  letter,)  the  word  "utmost" 
is  used  in  this  letter  with  reference  to  the  large  portions 
she  had  given  to  her  sisters ;  she  here  enlarges  her  offer, 
she  adds  a  house  to  the  £2,000  and  says  she  will  not 
go  any  farther,  Mr.  Cramer  hastens  to  communicate  the 
information  to  Mr.  Saunders,  that  he  may  make  up  his 
mind ;  the  letter  is  precise  enough,  and  it  has  been  held 
not  necessary,  that  the  contract  should  be  contained  in 
one  paper,  it  may  be  made  out  by  a  correspondence. 
It  is  said  that  the  lady  herself  on  her  marriage,  brought 
a  large  property  into  settlement ;  but  there  was  a  treaty 
with  the  grandmother  also,  and  if  the  marriage  took 
place  on  the  faith  of  this  treaty,  she  and  her  represen- 
tatives would  be  bound.  The  other  letters  are  only 
important,  as  showing  the  fairness  of  the  transaction, 
and  that  it  was  acted  upon.  The  stables  which  then 
were  attached  to  Loretto  house,  are  excepted;  explanation 
as  to  the  parcels  is  always  open  to  parol  evidence,  within 
the  Statute  of  Frauds,  and  here  it  is  explained  that  the 
coach-house  and  stable  were  not  to  go  with  the  house. 
The  concluding  letter  shows  that  up  to  the  22nd  December 
the  contract  continued;  Mr.  Cramer  desires  Mr.  Saunders, 
to  communicate  with  the  solicitor,  that  the  bond  and 
conveyance  may  be  prepared  ;  the  contract  is  thus  acted 
on  and  recognized — and  there  is  the  evidence  of  the 
maid-servant,  that  that  letter  was  received  by  the  plaintiff. 


N 
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1842.  and  read  to  her  grandmother,  who  handed  it  to  her  to 
Oreenk  keep,  saying  it  was  of  importance  to  her.  This  is 
Cbamer.     complete  evidence  of  a  deliberate  oflFer  and  undertaking. 

Then  the  other  questions  remain — would  it  be  contrarjr 
to  the  new  Statute  of  Wills  to  enforce  this  agreement — 
was  Mr.  Cramer  an  agent  authorized,  and  was  the  offer 
accepted. 

The  new  Statute  of  Wills  has  nothing  to  do  with  it ;  it 
did  not  enact  that  a  contract  should  no  longer  be  binding, 
where  the  subject  of  the  contract  has  been  already  disposed 
of  by  will;  the  contract  always  amounted  to  a  revocation.  I 
need  not  consider  what  effect  it  would  have  upon  the  will — 
whether  it  would  make  the  devisee  a  trustee  only,  or, 
whether  he  would  retain  the  estate,  subject  to  the  contract; 
these  are  matters  open  to  doubt,  but  they  are  not  before 
me.  If  this  contract  do  bind  at  all,  it  will  bind  so  as  to 
take  from  the  owner  of  the  legal  estate  all  interest,  so  fer 
as  is  necessary  to  the  performance  of  the  contract. 

Was  Mr.  Cramer  then  an  agent  with  authority — ^it  has 
been  endeavoured  to  show  that  he  repudiated  the  character 
of  agent,  but  the  circumstances  are  such  as  to  leave  no 
room  for  cavil  or  doubt.  The  first  letter  was  written  by 
Mr.  Cramer,  by  the  lady's  direction,  and  signed  by  her — 
the  second  letter,  which  raises  the  question  as  to  Loretto 
House,  was  written  by  him.  If  there  were  an  issue  as  to 
the  fact  of  his  authority,  if  this  gentleman  proved  any- 
thing against  his  authority  before  a  jury,  he  should  go  the 
length  of  proving  that  he  took  an  authority  which  was  not 
given  him ;  and  that  what  he  said  in  that  letter,  as  to  her 
ladyship's  intention,  was  false.      His  letter  of  the  22nd 
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December  shows  that  the  gift  of  Loretto  House  still  formed  ^^'^ 
part  of  the  contract,  and  it  was  to  be  secured,  in  like 
manner,  by  a  legal  instrument.  The  reference  to  a  bond 
shows  that  it  was  not  a  mere  proffer,  a  promise  that  she 
would  leave  her  this  money  and  house  at  her  death,  which 
would  be  only  a  moral  or  imperfect  obligation,  and  which 
this  Court  would  not  enforce,  and  which  this  lady  might 
at  any  time  revoke.  The  first  letter  shows  that  the  £2,000 
was  to  be  secured  by  bond,  in  which  case  it  would  be  no 
longer  in  her  power  to  perform  it  or  not,  as  she  pleased ; 
the  second  letter  shows  that  Loretto  House  was  also  to  be 
secured  so  as  that  the  lady  should  not  be  able  to  retire  from 
the  obligation.  Then  the  contract  appearing  on  the  face 
of  the  instruments,  and  the  terms  being  clear,  the  plaintiff 
himself  raises  a  question  so  as  to  throw  a  doubt  upon  the 
transaction,  on  the  authority  of  Wain  v.  fVarbers^  and  that 
long  string  of  cases,  to  show  that  I  was  at  liberty  to  receive 
parol  evidence  of  the  consideration,  but  I  am  not  obliged 
to  do  any  such  thing — a  contract  may  be  made  out  by 
several  letters,  and  I  therefore  read  the  memorandum  and 
the  letter  as  amounting  to  one  contract,  and  that  supplies 
the  consideration  in  respect  of  the  house.  I  might  have 
them  stamped  together  as  one. 

The  only  question  that  remains,  and  which  was  almost 
conceded,  is,  whether  the  offer  was  accepted?  What 
amounts  to  an  acceptance,  if  this  does  not — an  offer  to 
give  a  portion,  made  by  a  relation  not  bound  to  give  one 
shilling,  and  a  marriage  following  that  offer,  immediately, 
or,  at  least,  as  soon  as  the  forms  of  society  would  permit. 
If  I  offer  to  a  man  to  sell  him  my  estate  for  £10,000,  the 
question  for  the  jury  is,  whether  he  meant  to  accept  it — 
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1842.  if  not,  I  keep  my  estate,  he  his  money ;  but  here  the  knot 
which  has  been  said  to  be  indissoluble,  is  tied,  and  the 
gentleman  can  get  nothing  but  the  money.  I  think,  there- 
fore, that  no  acceptance  could  be  more  solemn  than  the 
fsLCt  of  marrying  the  lady. 

I  am  clearly  of  opinion,  then,  that  the  offer  is  within 
the  Statute  of  Frauds,  and  that  I  am  bound  to  infer  that  there 
was  an  acceptance,  when  the  marriage  was  solemnized. 

It  is  said,  then,  why  was  not  the  bond  executed  ?  the 
state  of  health  in  which  Lady  Tynte  Caldwell  was,  at  the 
time,  shows  why  she  was  not  called  on  to  execute  a  solemn 
instrument.  It  has  been  also  said,  and  with  some  appearance 
of  weight,  that  the  marriage  settlement  does  not  deal  with 
the  £2,000,  and  that  there  is  only  a  general  covenant  on 
the  part  of  the  husband  and  wife  to  settle  any  future  gift 
or  portion  she  might  receive,  but  there  is  a  very  good 
reason  for  it — there  is  no  part  of  this  contract  which 
stipulates  that  the  £2,000  or  the  house  should  be  put  into 
settlement,  it  would  be,  therefore,  valid,  though  there 
was  no  settlement  on  the  marriage;  Lady  Tynte  had 
given  large  portions  to  her  other  grand-daughters,  and  the 
parties  here  might  have  hopes  that  she  would  give  more 
than  the  £2,000,  and  it  is  common  to  all  men  to  desire  to 
get  as  much  as  they  can,  they  were  probably  anxious  that 
it  should  not  appear  that  they  were  satisfied,  and  so  left  it 
open.  This  is  a  very  reasonable  account  of  the  res  gesta^ 
but  this  does  not  release  her  from  her  contract,  or  give 
her  the  power  of  taking  away  what  she  has  given. 

On  the  whole,  the  plaintiff  has  made  out  his  case  by 
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law,  and  is  clearly  entitled  to  have  the  relief  prayed ;  but 
before  my  decree  is  made  up,  the  contract  must  first  be 
stamped  according  to  law. 


MARTYN  V.  BLAKE. 

November  18. 

John  Blake,  of  Springlodge  in  the  County  of  Gal  way.  Interest  on 

arrears  of  an 
being  possessed  of  the  lands  of  Belmont,  held  under  a  annuity  are  ge- 

church  lease   from  the  Archbishop  of  Tuam,  and  being  coverable,  nor' 

indebted    to    George    Blake    in    the    sum    of    £2,650,  ;;;"^p*^^;hT 

agreed  in  order  to  secure  the  payment  thereof,  to  permit  ^u  ^^^"*^^  ^^ 

Georffe  Blake  to  take  a  renewal  to  himself  of  the  lease  ^"^  *  ^^^^  ?^ 

'^  covenant  to  m- 

upon  certain  trusts  declared  by  an  indenture,  bearinff  date  demnify  the 

°  annuitant  and 

the  10th  day  of  September,  1800 ;  that  being  also  the  date  of  the  annuity 

from  incum- 

the  renewal.     The  trusts  were,  to  pay  during  John  Blake's  brances  will 

life  the  head-rents  and  renewal  fines  of  the  lands,  and  the  nuitant  to  in- 

interest  of  the  £2,650,  and  to  hand  over  the  surplus  rents  he'^has  suffered 

to  John  Blake,  during  his  life,  "  and  after  the  decease  of  Jq^q^  Jj^^^p, 

^  the  said  John  Blake,    then  that   he  the   said   George  cumbranccrs' 
'  o    receiving  the 

"Blake,    his  executors  or  administrators,    should  apply '*®"*8'.®''^y 

^^  -^  collusion,  per- 

**  the  residue  and  reminder  of  the  said  rents  and  profits  mitting  the 

•  grantor  of  the 

**  to  the  payment  and  discharge  of  said  principal  sum  of  annuity  to  re- 
ceive them. 
"  £2,650,"  and  interest ;    the  lease,  after  such  payment,  Where  the 

to  be  in  trust  for  John   Blake,   his  executors,    adminis- risdiction  on 

trators,    and    assigns.      By    a  settlement,    bearing  date  a^/J^^^j  the 

the   2l8t   of    December,    1808,    made   shortly   after  the  J^;^"^^^;^^^ ^ 

marriage  of  James  Cufie  Blake,  son  of  John   Blake,  and  ^^^JJ^^^^^^^.^ 

in  pursuance  of  an  indenture  of  covenant  for  that  purpose  circuity  of  ac- 

*^     '  tion,  will  give 

interest  by  way 
VOL.  II.  F  of  damages. 
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^B42.  previously  executed  by  John  Blake,  he  conveyed  his 
Martyr  interest  in  the  lands  of  Belmont,  to  trustees,  upon  trust, 
Blake,  to  make  a  lease  to  him  of  Assullus,  part  of  Belmont,  at 
a  nominal  rent,  and  as  to  the  rest  of  the  lands,  to  keep 
down  the  rent  and  fines,  and  to  permit  him  to  receive 
an  annuity  of  £100  a  year,  Irish  currency,  which  J.  C. 
Blake  thereby  covenanted  to  pay  ;  then  upon  trust  to 
pay  certain  charges,  including  George  Blake's  £2,650 
mortgage,  *^  and  also  to  keep  the  said  lands  of  Assullus, 
*^  and  the  rent  charge  of  £100,  and  the  said  John 
"  Blake,  his  executors  and  administrators,  well  and 
<<  sufficiently  exonerated,  indemnified,  and  discharged  o^ 
^^  from,  and  against,  all  debts,  sales,  charges,  and  incum- 
"  brances,  heretofore,  or  which  may  hereafter  be  contracted 
*^  or  created,  by  the  said  James  Blake,  his  executors, 
^'  administrators  or  assigns,  or  which  can  or  may  in 
*<  any  manner  affect  the  said  lands  of  Assullus,  or  the 
"said  rent-charge  of  £100,  it  being  the  true  intent 
"  and  meaning  of  these  presents,  and  of  the  parties 
"  hereto,  that  the  said  John  Blake,  his  executon, 
"  administrators  and  assigns,  shall  have,  hold,  occupy, 
*^  and  enjoy,  the  said  lands  of  Assullus,  and  that  the 
"  said  John  Blake,  and  his  assigns,  shall  and  may  have, 
"  receive,  and  take  the  said  annuity,  or  yearly  rent-charge 
"  of  £100,  free  and  clear  of  all  charges  and  incumbrances 
"  whatever."  And  by  the  said  indenture,  now  being 
stated,  James  C.  Blake  covenanted  with  John  Blake, 
that  he,  his  heirs,  executors  and  administrators,  ^^  or  some 
"  or  one  of  them,  shall  and  will,  from  time  to  time,  and 
"  at  all  times  hereafter,  well  and  sufficiently  keep,  defend, 
"  indemnify,  and  save  harmless,  as  well  the  said  lands  of 
"  Assullus,  as  the  said  rent-charge  of  £100,  as  also  the 
"  said  John  Blake,  his  heirs,  executors  and  administrators, 
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"  and   every  of  them,    of,    from,    and  against  all   and        1842. 

**  singular  the  said  debts,    chaises,    and  incumbrances,      Marttn 

*^  hereinbefore  mentioned  and  provided  for,  and  all  other      Blakb. 

**  debts,  charges,  and  incumbrances  made,  or  to  be  made 

**  or  created  by  the  said  James  Blake,  his  heirs,  executors, 

**  administrators  or  assigns,  and  of,  from,  and  against  all 

^*  costs,  charges,  damages  and  expenses,  for,  or  in  respect 

<*  thereof,    or  which   the  said    John    Blake,    his    heirs, 

**  executors,  administrators,  or  any  of  them,  shall  or  may 

"  be  put  to  sustain  or  expend  by  means  thereof."     The 

annuity  was  soon  permitted  by  J.  C.   Blake  to  frJl  into 

arrear,  and  in   1811,  John  Blake  filed  a  bill  against  J* 

C.   Blake,    to  raise  the  arrears,   and  to  have  a  receiver 

appointed,  which  bill  was  amended  on  the  15th  of  May, 

1816 ;  and,  by  an  order  in  this  cause,  bearing  date  the 

7th  of  February,  1817,  a  receiver  was  appointed.      On 

the    10th  of  March,    1819,   a  conditional   order   for  an 

attachment  against  J.  C.  Blake,  for  interference  in  the 

collection  of  the  rents,   was  obtained  upon  affidavits  of 

violent  opposition  having  been  offered  and  excited  by  him, 

against  the  receiver's  collecting  the  rents;    and  on   the 

13th  of  May,    1819,    this  order,  though  opposed  by  J. 

C.   Blake,    was  made  absolute.      George  Blake  having 

died,  and  John  Martyn  being  his  personal  representative, 

he  in  July  and  November,    1817,  served  notice  on  the 

tenants   to  pay  their  rents  to  him,  he  being  entitled  to 

the  lands  under  the  renewals  to  George  Blake;  and,  in 

1820,  he  applied  to  have  the  receiver  extended  for   his 

benefit,   whereupon   an  order  bearing  date  the  28th  of 

February,  1820,  was  made,  directing  the  receiver  to  hand 

over  to  Martyn  the  amount  then  in  his  hands,  and  that 

the  receiver  should  be  discharged,  and  that  Martyn  might 

go  into  possession ;  but  notwithstanding  this  order,  Martyn 
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permitted  J.  C.  Blake  to  go  into  possession.  John 
Blake  died  on  1st  of  March,  1823,  having  by  his  will 
appointed  his  wife  and  children  executors.  Ann  Brennan, 
one  of  his  children,  proved  the  will,  but  J.  C.  Blake 
instituted  a  suit  to  recall  probate,  and  by  these  means 
prevented  Mrs.  Brennan  finally  establishing  her  right 
to  probate  until  1829  ;  Martyn,  as  Geoige  Blake's  repre- 
sentative, then  filed  a  bill  for  payment  of  the  mortgage, 
and  a  receiver  was  on  the  10th  of  February,  1830, 
appointed  in  his  cause.  On  the  28th  of  May,  1831, 
J.  C.  Blake  died  intestate,  and  administration  of  his 
assets  was  granted  to  Jane  Concannon,  wife  of  Edward 
John  Concannon.  Julia  Green,  another  of  the  children 
of  John  Blake,  and  her  husband,  having  filed  their  bill 
against  the  plaintiff*  in  this  suit,  and  others  for  admini- 
stration of  the  assets,  by  an  order  of  the  13th  of  May, 
1838,  proceedings  in  the  Greens'  suit  were  stayed,  with 
liberty  to   go  in    under  this  suit. 

Duplicate  probate  of  John  Blake's  will  was,  on  the  27th 
September,  1838,  granted  to  Julia  Green.  Upon  the  ac- 
counts being  taken  in  the  Master's  office,  Mrs.  Brennan  and 
Mrs.  Green,  as  executors  of  John  Blake,  claimed  interest 
up  to  the  present  time,  upon  the  arrears  of  the  £100,  which 
had  accrued  in  the  interval,  between  November,  1813, 
and  John  Blake's  death  in  1823,  the  period  during  which 
it  was  found  the  annuity  had  not  been  paid ;  the  Master 
had  refused  to  allow  interest,  and  upon  this  account 
exceptions  were  taken  to  the  Report,  and  now  came  on 
to  be  argued. 

Mr.  W.  Brooke^  Q.C.,  with  whom  were  Mr.  Berwick^ 
Q.C.,  and  Mr.  E.  Molyneux. — We  claim  interest  on  the 
arrears;  first,  on  the  ground  of  interruption  by  the  debtor. 
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and  secondly,  of  a  receiver  having  been  appointed.  The  1842. 
old  cases  certainly  are  not  now  carried  out  to  their  Martth 
full  extent;  but  in  Booth  v.  Leycester^ia)  which  esta-  Bli.ee. 
blished  the  necessity  of  special  circumstances,  vexatious 
and  litigious  proceedings  are  allowed  to  form  an  excep- 
tion; and  Gay  v.  Cox{b)  is  distinguished  by  Lord 
Langdale  on  this  ground,  and  the  distinction  approved  of 
by  Lord  Cottenliam  on  appeal.  In  Brown  v.  New{dl^(c) 
and  TTie  East  India  Company  v.  Campion^{d)  Lord  Cotten- 
ham  citing  several  cases  before  Lord  Thurlow^  and  Lord 
Eldan,  in  which  interest  on  arrears  had  been  allowed, 
explains  them  as  depending  upon  obstruction  being 
occasioned  to  the  creditor,  through  means  of  the  Court. 
But  even  if  there  were  no  such  obstruction  here,  the  trust 
to  indemnify,  and  James  Cuffe  Blake's  covenant  for  the 
same  purpose,  would  entitle  us  to  interest.  Gay  v.  Cox ; 
Fergus  v.  Gore.(e) 

Mr.  Piffotf  Q.C.,  and  Mr.  Monahan^  Q.C. — No  pro- 
ceedings were  taken  by  the  representatives  of  the  annuitant 
until  1835,  when  James  Cuffe  Blake  was  dead.  No 
reliance  should  be  placed  upon  the  covenants  here;  the 
covenant  in  Booth  v.  Leycester  was  in  very  comprehensive 
terms :  The  Master  of  the  Rolls  in  that  case{f)  stating, 
that  the  authority  of  the  old  cases  was  exploded,  adds, 
that  the  mere  nature  of  the  contract  does  not  entitle  the 
party  to  interest,  Anderson  v.  Dwyer(g) ;  Aylmer  v. 
Aylmer{h) ;  here  the  contest  is  among  creditors,  which  the 
Vice-Chancellor,    in    Hyde  v.  Pricey{i)  states,    makes  a 

(a)  1  Keeii.1247,  p.  266  ;    3  My.  k  C.  459,  p.  468. 
(Jb)  1  Ridg.  158.  (c)  2  My.  &  C.  558,  p.  572. 

id)  11  BL  158,  p.  186.  (f )  1  Sch.  fc'Lef.  153. 

(/)  Page:265.  {g)  1  Sch.  &  Lef.  301. 

(h)  1  Moll.  87.  (0  8  Sim.  578,  p.  592. 
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>84'^'  great  difference;  so,  as  to  a  deficient  fund,  Morris 
Martyn  DiUingham{a)\  Franks  v.  Cooper{b);  Maekwarth 
Blake.  2Tiomas{c).  George  Blake  was  prevented,  by  the  deed 
1800,  from  looking  for  his  principal,  until  after  Jol 
Blake's  death.  However,  the  posssession  of  a  prior  incui 
brancer  does  not  entitle  an  annuitant  to  interest  on  arreai 
Creuze  v.  Hunter{d)  ;  Sterling  v.  fFynne(e) ;  nor  does  1: 
debt's  being  withheld  from  payment  by  the  proceedings 
the  court,  BerringUm  v.  Evans{f\  or  by  acts  of  a  third  pc 
son,  Hickson  v.  Aylward(^).  Ptdteneyy.  WarrenQi)  and  Ml 
gan  v.  Morgan{{)y  were  cases  where  the  creditor's  proceedin 
were  prevented  by  injunction,  and  the  interest  g^ven  w 
confined  to  the  period  of  delay.  Fergus  v.  Gore  was 
case  where  sums  had  been  advanced,  not  of  a  debt  on 
contract  with  the  person  claiming  the  interest.  In  Bigi 
V.  Macnamara(J)y  the  Court  refused  to  give  interest  I 
way  of  damages.  At  the  utmost  no  more  than  the  intere 
on  six  years'  arrears  can  be  recovered. 

Mr.  Berwick^  Q.C.  in  reply.  The  statute  of  limitatioi 
was  not  raised  in  the  office  or  in  the  pleading,  and  it  mu 
be  pleaded  ;  George  Blake  showed  his  election  to  act  c 
the  deed  of  1808,  instead  of  that  of  1800,  by  letting  Jami 
Cuffe  Blake  go  into  possession.  The  trust  in  this  deed  i 
indemnify  the  annuitant  distinguishes  the  case  fit>m  Boa 
V.  Legcester.  In  Amott  v.  Bedfem{k)f  Best,  C.  J.,  say 
^^  if  a  debt  has  been  wrongfully  withheld  by  a  defen< 
'^  ant  after  the  plaintiff  has  endeavoured  to  obtain  pa] 


(a)  2  Yes.  S.  170.  (b)  4  Yes.  763. 

(c)  5  Yes.  329.  (d)  2  Yes.  J.  157. 

(e)  1  Jones,  51.  (/)  1  Y.  276. 

(g)  2  LI.  &  G.  231.  (A)  6  Yes.  T3. 

(0  2  Dick.  643.  (j)  2  Cox.  415. 

(k)  3Bing.  351,  p.359. 
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*'  ment  of  it,  the  jury  may  give  interest  in  the  shape  of  ^     1842. 
"  damages  for  the  unjust  detention  of  the  money."  Mi.bttn 


V. 

Blake. 


The  Lord  Chancellor. 

I  will  look  into  the  authorities  before  I  dispose  of  the 
case ;  at  present  I  feel  but  little  difficulty  about  it.  The 
case  was  of  this  nature.  A  mortgage  arrangement  was 
entered  into  in  1800,  by  which  the  mortgagee  was  to  pay 
the  head-rents  and  his  own  interest,  and  the  surplus  to  the 
mortgagor  during  his  life,  the  principal  being  to  be  paid 
off  after  the  mortgagor's  death.  In  1808,  the  mortgagor 
entered  into  a  new  arrangement  for  the  benefit  of  his  son 
James  Cuffe  Blake,  by  which  he  conveyed  all  his  estates 
to  trustees  upon  trust  to  pay  the  rents,  interest  of  debts, 
and  renewal  fines,  and  an  annuity  of  £100  a  year  to  the 
father ;  and  then  to  pay  off  the  capital  of  certain  mortgage 
debts  including  the  debt  secur^  by  the  deed  of  1800. 
The  deed  contained  a  special  trust  to  indenmify  the  fiither 
and  his  annuity  against  all  incumbrances,  and  there  was 
also  a  covenant  by  the  son  for  the  purpose. 

Now,  of  course  the  effect  of  this  deed  would  not  be  to 
bind  the  mortgagee  in  the  deed  of  1800,  to  take  his  capital 
before  the  death  of  the  mortgagor ;  but  the  trustees'  duty 
was  to  execute  the  trusts  of  the  deed  and  to  apply  the 
rents  in  payment  of  the  mortgage  if  the  mortgagee  would 
accept  them,  and  if  he  would  not  accept  them,  to  lay  them 
by  to  accumulate  until  the  time  for  payment  should  arrive. 
By  the  deed  of  1808,  James  Cuffe  Blake  was  not  entitled 
to  receive  anything  until  the  incumbrances  were  paid,  nor 
anything  until  the  annuity  was  also  paid. 
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1842.  The  father's  annuity  soon  fell  into  arrear,  and  he  filed  a 

Martyn      bill  making  the  prior  mortgagee  a  party  and  then  having 
Blake.       obtained  a  decree  on  sequestration  he  got  a  receiver.  James 
Cuffe  Blake  opposed  the  execution  of  the  process,  and  be- 
haved with  the  most  indecent  hostility  to  the  jurisdiction  of 
the  Court,  whereupon  an  attachment  issued  against  his  per- 
son and  wasmade  absolute.  He  then  discovered  that  by  means 
of  his  own  title  he  could  not  prevent  payment  of  the  annuity. 
The  representative  of  the  prior  mortgagee,  Martyn,  how- 
ever comes  forward  in  J.  C.  Blake's  absence — absence  not 
occasioned  by  his  not  being  a  party  in  the  cause,   but  by 
his  being  contumacious  and  in  contempt,  and  all  the  pro- 
ceedings being  taken  firo  confesso  against  him :    Martp 
says,  let  the  receiver  be  continued,  but  let  it  be  for  my 
benefit ;  the  Court  however  discharges  the  receiver,  and 
lets  Martyn  into  possession  without  prejudice,  as  the  order 
says,  to  the  right  of  the  other  parties.     Martyn  went  into 
possession  thus  by  the  authority  of  the  Court,  and  subject 
to  the  rights  of  the  parties ;  the  Court  may  deal  as  it  thinks 
right  with  his  possession,   and  see  that  he  uses  it  properly. 
Possession  being  given  to  him  as  mortgagee  he  should 
have  acted  as  such ;  he  was  not  at  liberty  to  pay  himself 
his  own  interest  and  then  fling  the  surplus  to  the  winds ; 
if  he  had  acted  as  he  should  have  done  those  rents  would 
have  gone  to  the  mortgagor ;  but  to  his  knowledge  the 
mortgagor  had  transferred  them  to  trustees,    upon  trust, 
among  other  things,  to  pay  the  annuity  and  his  own  debt ; 
he  was  bound  then  to  apply  the  rents  in  the  manner  directed 
by  that  deed  ;  but  he  is  no  sooner  in  possession  than  he  is 
out  again.      This  was  a  mere  farce.      The  Master  has 
found,   that  except  for  a  short  time,  from   1817  to  1821, 
while  the  receiver  was  in  possession,  James  Cuffe  Blake 
was  in  possession.     I  am  bound  to  believe,   that  he  took 
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possession  by  collusion  with  Martyn  and  behind  the  back        1842. 
of  the  Court,  and  I  must  hold  him  bound  to  dispose  of  the     Martyn 
rents  as  Martyn  was.     In  that  way,  that  debt  would  long      Blake. 
since  have  been  extinguished  and  the  fund  would  have 
been  clear  for  the  annuity. 

There  is  also  the  material  circumstance  of  the  death 
of  Blake,  in  1823.  His  representative  proved  his  will, 
and  might  have  come  before  the  Court  to  assert  his  right, 
but  James  Cuffe  Blake  commenced  proceedings  in  the 
Ecclesiastical  Court  to  set  aside  the  probate,  which  lasted 
five  years.  His  attempt  was  unsuccessful,  and  it  was 
visited  with  costs,  but  it  caused  five  years  more  delay 
in  making  the  demand,  so  that  if  there  ever  was  a  case 
not  only  of  vexation,  but  of  opposition  to  the  orders  of  this 
Court,  for  the  purpose  of  evading  payment,  this  is  that 
case ;  therefore,  on  that  ground,  I  should  be  of  opinion 
that  these  arrears  would  carry  interest  I  fully  admit  the 
rule  of  Court  to  be  perfectly  established — and  I  have  no 
intention  or  desire  to  unsettle  it — that  interest  on  arrears 
of  an  annuity  are  not  recoverable.  I  remember  a  case 
well  calculated  to  try  the  rule.  A  person  bought  an 
annuity  which  had  been  long  enjoyed  under  a  will,  and 
regularly  paid,  but  a  bill  having  been  filed  to  have  the 
accounts  taken  under  the  will,  and  the  Court  having 
refused  to  allow  any  further  payments  to  be  made  until 
it  was  ascertained  that  there  was  a  clear  fund,  I  made  a 
motion  on  the  part  of  the  annuitant,  which  was  a  very 
reasonable  one,  that  so  much  of  the  fund  as  would 
answer  his  annuity  should  be  appropriated  for  him,  so 
as  to  let  him  finally  get  the  interest  on  the  arrears ;  but 
the  application  was  refused  on  the  ground  that  it  was 
against  the  practice  of  the  Court ;  and  he  never  got  one 
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1842.  ghilling  of  the  annuity  pending  that  suit,  although  there 
Mabttn  ^aa  a  clear  fund,  but  the  residuary  l^^tees  got  the 
Blaub.      benefit  of  the  accumulations.      I  only  mention   this  to 

show  how  far  the  doctrine  went,    and   I  am  not  about 

to  alter  it. 

It  is  said  by  Mr.  Pigot  that  there  are  other  parties  here 
and  that  I  cannot  give  interest  ag^ainst  them  on  account  of 
James  Cuffe  Blake's  misconduct,  as  I  might  if  it  were 
between  the  original  parties  or  their  representatives ;  but 
that  has  already  been  answered  by  the  observation  that 
there  is  in  the  deed  a  trust  to  indemnify  the  annuitant 
against  all  prior  incumbrances,  and  I  do  not  know  how 
that  is  to  be  executed,  except  by  putting  him  in  the 
same  position  as  if  he  had  been  paid ;  that  is,  by  giving 
him  interest  upon  the  sums  which  have  been  kept  back, 
and  upon  which,  if  received,  interest  might  have  been 
made.  The  covenant  by  James  Cuffe  Blake,  in  this  deed, 
is  to  indemnify  the  father  and  his  annuity  against  all  prior 
incumbrances.  A  mere  covenant  to  pay  the  annuity, 
would  make  no  alteration(a)  but  a  covenant  to  indenmify  is 
of  quite  a  different  nature.  If  the  receipt  of  the  annuity 
has  been  prevented  by  the  claims  of  incumbrancers, — 
and  that,  at  the  instigation  of  the  covenantor, — I  am 
perfectly  clear  that  if  an  action  were  brought  at  law, 
damages,  by  way  of  interest,  would  be  given.  The 
loss  here  has  been  occasioned  by  reason  of  prior  incum- 
brances; and  the  rule,  since  Lord  Hardwicke^s  time, 
has  been,  that  if  the  Court  has  jurisdiction  as  to  any  part 
of  a  case,  and  the  covenant  comes  in  collaterally  as  part 


(a)  As  to  the  eifcct  of  a  right  of  entry,  see  Robinson  v.  Cumminyt 
2  Atk.  411. 
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of  the  case  also,  although  the  Court  would  not  have  10^2. 
jurisdiction  originally  with  respect  to  it,  yet  this  Court, 
always  anxious  to  avoid  circuity  of  action,  will  give 
relief  as  damages,  to  prevent  circuity ;  for  if  I  were  to 
direct  a  trial  at  law,  I  know  what  would  be  the  measure 
of  damages  there,  namely,  the  interest  that  could  have 
been  made;  so  that,  in  the  end,  I  would  have  to  do 
what  I  am  doing  now.  Booth  v.  Leycester  was  quite  a 
different  case;  the  covenant  was  held  to  be  only  an 
indemnity  against  costs,  and  it  was  perfectly  well  decided. 
Gay  V*  Cox  was  also  well  decided,  and  the  principle  there 
expressly  applies  to  this ;  and  acting  on  the  rule  laid 
down  by  my  predecessors,  I  am  justified  in  giving  interest. 
The  only  question  is,  from  what  time  it  is  to  commence 
to  nm;  I  think  the  best  period  is  1817,  when  the 
receiver  was  obtsdned,  for  if  that  appointment  had  not 
been  defeated,  the  annuity  would  be  long  since  paid. 
Declare  the  party  entitled  to  interest  on  the  arrears. 

I  will  mention  the  case  again  if  necessary,  if  not,  let 
it  be  understood  that  I  so  decide  it. 


The  case  was  not  mentioned  again. 
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1842. 


^ec;il6;r^'  HEMPHILL  &  WALSH  v.  M^KENNA. 

A  bill  for  an 

restrain  defen-  Xhis  was  an  appeal  from  an  order  made  by  his  Honor 

dants  firom  dis- 
turbing plain-  the  Master  of  the  Rolls, 
tiff  in  his  pos- 
session of  fer- 

r^taSSTLl'a  The  bUl  was  filed  9th  June,  1842,  against  five  de- 
ml*^Bthere be  ^^^^^^^^s,   for  an  injunction  to  restrain  them  from  ferrying 

aja  averment  of  p^gggyjggjg  for  hire  across  the  river  Lifiey,  and  from 
tnree  years 

possession :      disturbine:  the  plaintiffs  in  the  enjoyment  of  their  ferries. 
asUtement  or 

that  the  plain- 
tiff had  reco- 
Tered  judg.  A  conditional  order  for  an  injunction,  was  granted  on  the 

SiTof^STde-  16th  of  June,     Bernard  M'Kenna,  one  of  the  defendants, 

!!^^n  brougS  ^^  t^®  25th  June,  filed  an  affidavit,  as  cause  against  the 

^^*^^^f,  conditional  order,  but  his  Honor  the  Master  of  the   Rolls 

joyment  of  the  Jigallowed  the  cause  shown,  with  costs.    The  other  defend- 

said  femes,  is 

not  sufficient  ants    did  not  come  in  to  show  cause. 

A  bill  con- 
taining no 

prayer  for  an  ^  ^ 

answer,  or  for      The  bill,  which  was  verified  by  affidavit,  stated  that  his 

not  be  sustain.  Majesty,  King  Charles  the  Second,  by  his  letters  patent, 
bilTfor^M^-  granted  to  the  mayor,  sheriffs,  and  commons  of  the  city  of 
junction  upon  J)^^J^Q^  ^jj^j  ^jjgiy  successors,  for  ever,  the  ferry  or  passage 
^  ?*in°^'  ^  ^^^^  ^^®  "^^^  Anna  Liffey,  together  with  the  privilege 
parie  for  an     ^f   transporting,    carrying,    and    re-carrying    passengers 

bound  to  state  oyer  the  said  water,  and  all  fees,  profits,  commodities  and 

all  the  facts  ^  ^ 

fairly,  and  if  advantages,  with  the  fee  of  one  half-penny  to  be  taken 

any  material 

one  be  sup-   of  every  passenger  that  should  pass  in  any  of  the  ferry- 

^ro^d'for  *  boats  over  the  said  river  of  Anna  Liffey;  together  with 
^JiSnctionwiUi  ^^  liberty  to  erect  one  or  more  ferry-boat  or  ferry-boats 
court' bSw     ^^^  *^^  carrying  and  transporting  all  manner  of  passengers 
and  in  this 
court(a). 

(«)  See  Hilton  v.  Lord  Granville^  i  BeaY.  130. 
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to  and  from  the  said  city,  over  the  ssdd  water,   to  have,        >B42. 
hold,  exercise,  and  enjoy  the  said  ferry  or  ferries,  and  all    Hemphill 
fees,  profits,  and  commodities,  and  advantages,  with  the  fee  w. 

of  one  half-penny  or  less,  (if  less  was  accustomed  to  be 
taken,)  of  any  passenger  that  should  pass  in  the  said 
ferry  or  ferries,  unto  the  said  mayor,  sheriffs,  commons 
and  citizens  of  Dublin,  and  their  successors  for  ever. 

*^  That  his  said  Majesty,  by  his  said  letters  patent  did, 
for  himself,  his  heirs  and  successors,  strictly  charge  and 
command,  that  no  other  person  or  persons  should,  at 
any  time  thereafter,  keep  or  maintain  any  ferry-boat  or 
boats,  or  carry  any  person  or  persons  whatsoever,  for 
gain  or  hire,  over  the  said  river  of  Anna  Liffey,  at  any 
place  or  places  between  the  bridge  of  Dublin  and  the 
Ringsend,  other  than  the  mayor,  sheriffs,  commons  and 
citizens,  and  their  successors,  or  such  person  or  persons 
as  should,  from  time  to  time,  be  lawfully  authorized 
under  them. 

''  That,  by  indenture  of  the  15th  August,  1835,  the 
Corporation  demised  to  William  Walsh,  all  that  and  those 
the  said  several  ferries,  established  and  used  over  the 
said  river  Anna  Liffey,  together  with  all  and  singular 
the  tolls,  profits  and  advantages  to  the  said  ferries  res- 
pectively belonging  :  To  have  and  to  hold  all  and 
singular  the  said  demised  premises,  with  the  appurte- 
nances, rights  and  privileges  thereunto  belonging,  for 
the  term  of  ninety-nine  years.  The  bill  then  stated  the 
title  of  the  plaintiffs,  as  devisees  of  Walsh. 

*'Tliat  Denis  Kepna,  one  of  the  defendants,  having 
been  Cnr  a  considerable  time  in  the  constant  habit  of 
carrying  passengers  for  hire,  in  boats,  across  the  said  river 
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1842.        Anna  Liffey,  within  the  said  ferries,  the  plaintiiiB  did,  in 

HsifPHiLL    Easter  Terra,  1841,  cause  an  action  on  the  case  to  be 
and  Walsh 

V.  brought  in  her  Majesty's  Court  of  Queen's  Bench  against 

the  said  Denis  Kenna,  for  disturbing  them  in  the  pos- 
session of  the  said  ferries,  and  the  said  action  coming  on 
to  be  tried  in  the  sittings  after  Hilary  Term  last,  the  jury 
found  a  verdict  for  the  plaintiffs.  That  the  plaintiffs  hoped 
that,  having  established  their  exclusive  right  to  the  said 
ferries,  in  a  court  of  law  as  aforesaid,  the  said  Denis 
Kenna,  and  the  other  defendants,  would  have  at  once 
ceased  from  carrying  passengers  for  hire  within  the  said 
ferries,  and  from  disturbing  the  plaintiffs  in  the  possession 
and  enjoyment  thereof. 

"That  said  Denis  Kenna,  combining,  &c.  with  Ber- 
nard M*Kenna,  &c.  are  in  the  daily  habit  of  carrying 
and  transporting  passengers  for  hire  in  boats  across  the 
said  river  Anna  Liffey,  within  the  said  ferry  of  the 
plaintiffs,  and  the  defendants  pretend  that  there  are  not  a 
suiBcient  number  of  boats  kept  by  the  plaintiffs  for  the 
accommodation  of  the  persons  who  have  occasion  to  pass 
over  the  said  river  of  Anna  Liffey,  within  the  said  ferry, 
whereas  the  plaintiffs  charge  the  contrary  to  be  true,  &c. 
To  the  end,  therefore,  that  the  plaintiffs  may  be  quieted 
in  the  possession  and  enjoyment  of  their  said  ferries,  the 
plaintiffs  pray  that  an  injunction  do  issue  out  of,  and  under 
the  seal  of  this  honorable  Court,  to  restrain  the  said 
defendants,  their  servants  and  agents,  from  ferrying  pas- 
sengers for  hire  across  the  said  river,  and  from  disturbing 
them  in  the  enjoyment  of  their  said  ferries." 

The  defendant,  in  his  affidavit,  submitted  "  that  it  did 
not  appear  by  the  recital  of  the  lease  given  in  the  bill, 


M*KuiifA. 


CASES  IN  CHANCERY.  79 

that  the  parties  demised  anything  more  than  the  ferries       1842. 

at  that  time  established,    by  which  was  meant,   certain    Hsmphhx 

femes  situate  at  that  part  of  the  river  between  Carlisle 

Bridge  and  the  point  opposite  the  comer  of  Creighton- 

street,  which  ferries  were  understood  and  recognized  to 

be  under  the  control  and  authority  of  the  Corporation 

of  the  City  of  Dublin ;  but  that  he  heard  and  believed 

that,    until  the    attempt  made  by  the  plaintiffs,  neither 

the  Corporation,  or  any  person  claiming  under  them,  ever 

pretended  to  have  any  right  to,  or  authority  over,  any 

of  the   ferries  situate  beyond   the   comer  of  Creighton- 

street,    on  the   eastern  point    of  the  river.      That  the 

ferries  now  sought  to  be  disturbed  by  plaintiffs,  are  not 

ntuate  within  the  limits  hitherto  understood  and  recognised 

as  the  part  of  the  river  on  which  the  Corporation  had  a 

right  to  erect  and  use  ferries,   and  that  he  heard  and 

believed,  that  the  ferries  now  sought  to  be  interfered  with 

have  been  used  and  exercised  for  a  period  now  beyond 

the  memory  of  any  person  living,  without  any  interference 

or   disturbance  on   the   part  of  the  Corporation  or  any 

person  deriving  under  them.     That  William   Walsh,  the 

lessee,    never  in  his  life^time  claimed  these  ferries,    but 

confined  himself   to  the  ferries  lying  within  the  limits 

mentioned.     That  the  plaintiffs,    about  a  year,  ago,   set 

up  a  ferry  at  a  remote  part  on  the  east  point  of  the  river, 

where  no  ferry  had  ever  previously  existed,  for  the  purpose 

of   giving  colour  to   this  exclusive   claim  of  right  now 

asserted.      As  to   the   action   at    law,    he   believed    the 

defence  was  unsatisfactorily  conducted,  but  he  submitted 

that,   not  being  a  party  to  it,   he  ought  not  be  bound 

or  prejudiced  by  the  verdict.     That  he  never  interfered 

with    the    ferries    within    the    limits    above    mentioned, 

although  the  public  sustained  great    inconvenience    for 
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1842.        want  of  a  sufficient  number  of  boats.     That,  on  the  28th 

^^ , ' 

Hemphill    of  May  last,  he  caused  an  appearance  to  be  entered  to 

V.  a  capias  sued  out  of  the  Court  of  Exchequer,   at  the 

M*Kbnna 

plaintiffs'  suit  against  him,  and  that  the  plaintiffs,  having 

filed  a  declaration  against  him,  a  plea  was  filed  for  him 

on  the  17th  instant." 

Mr.  J.  J.  Murphyj  Q.C.,  for  the  defendant — The 
injunction  cannot  be  sustained  upon  this  bill.  There 
is  no  sufficient  statement  of  title  if  it  be  treated  as  a 
common  injunction  bill,  for  there  is  no  answer  prayed. 
The  Master  of  the  Rolls,  in  his  judgment,  treated  it  as 
a  possessory  bill,  but  it  cannot  be  sustained  as  a  possessory 
bill,  for  there  is  no  averment  of  a  three  years'  possession 
which  is  essential,  1  How.  Eq.  Exch.  316;  Anon.{a). 
The  title  in  an  injunction  bill  must  be  stated  with  parti- 
cularity, Morris  v.  KeUy(b).  No  exclusive  occupation  is 
shown  here ;  on  the  contrary,  the  defendant  swears  that 
he  has  been  in  the  habit  of  ferrying.  If  the  acquiescence 
which  has  taken  place  here  had  appeared  on  the  face 
of  the  bill,  it  would  have  been  ground  for  a  general 
demurrer,  Hoare  v.  Peck(c) ;  at  all  events,  it  is  a  bar  to 
the  application.  Rex  v.  Barr(d);  Parrott  v.  Palmer{e). 
The  Court  has  refused  an  injunction  against  an  individual, 
though  the  right  has  been  determined  at  law.  Lord  Bath 
V.  Shermn{f)  ;  Fitton  v.  Macclesfieldig). 

The  Solicitor^General  and  Mr.  George^  for  the  plaintiffs. 
It  is  not   pretended   that   the   defendant  has   any   title. 


(a)  2  Ves.  414.  (6)  IJ.  &  W.  481.  (c)  6  Sim.  51. 

(rf)  4  Camp,  la  («)  3  My.  &  K.  632.        (/)  Prec  Ch.  261. 

ig)  1  Vern.  287,  p.  293. 
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The   bill  charges   a    grant    to   the   Corporation   of    the        1842. 
ferries  from  Carlisle-bridge  to   Ringsend,  and  this  right    Hemphill 


of  the  Corporation  is  recognised  by  17  &  18  Geo.  III., 
c.  10,  s.  10,  and  32  Geo.  III.,  c.  35.  In  possessory 
bills,  there  is  no  need  of  there  having  been  an  action 
at  law,  Anon(a),  In  Anon{b\  Lord  Hardwicke  cites 
cases  which  show  that  we  have  shown  sufficient  foundation 
for  an  injunction,  so  also  do  Attorney^General  v.  Richards 
(c) ;  Churchman  v.  Tunstal(d)  ;  Payne  v.  Partrich{e), 
His  Honor  considered  this  to  be  like  a  case  of  nuisance. 
The  other  side  should  show  that  the  action  at  law 
was  not  upon  the  grounds  contested  here.  [Lord 
Chancellor. — The  defendant  was  not  a  party  to  that 
action.  Might  there  not  be  circumstances  affording  a 
ground  of  defence  to  this  defendant  ?  You  do  not  show 
any  connexion  among  the  defendants.  By  filing  your 
bill,  you  abandon  your  proceedings,  for  I  should,  I 
apprehend,  have  put  you  to  your  election,  whether  you 
would  proceed  at  law  or  in  equity.  If  I  let  this  order 
stand,  what  relief  can  this  defendant  have  against  the 
injunction  ?  Your  arguments  would  be  unanswerable, 
if  they  had  been  against  the  defendant  in  the  action 
decided  at  law,  or  if  you  had  shown  a  connexion  among 
the  defendants.]  There  is  nothing  in  the  defendant's 
affidavit  to  show  that  he  has  not  trespassed  within  the 
plaintiffs'  limits.  The  plaintiff's  not  having  ^^  sufficient 
"  number  of  boats  between  Carlisle-bridge  and  Ringsend" 
is  no  bar  to  his  title,  Peter  v.  Kendal(f).  The  only 
remedy  in  case  of  non-user,   is  to  apply   to  the  Crown 


(a)  2  Ves.  sen.  414.  (6)  1  Ves.  sen.  476. 

(c)  2  Anst.  602.  (</)  2  Anst.  608. 

(«)  Carth.  192.  (f)  6  B.  &  C.  703,  p.  706. 

VOL.  II.  O 


r. 
M'Kbnna. 
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^^^'        for  a  repeal  of  the  patent     [Lord  Chancellor. — What 

Hemphill    I  am  to  look  to  is  the  exercise  of  the  jurisdiction  of  the 
and  Walsh  •' 

»•  Court   by   way   of   injunction.]      The  weakness   of  our 

adversary's  case  supports  ours.  [Lord  Chancellor. — 
Can  you  show  me  that  by  the  practice  of  the  Court  an 
injunction  can  be  mantained  in  that  way  ?]  The  action 
at  law  need  not  be  tried  with  the  party  against  whom 
the  injunction  is  sought.  [Lord  Chancellor. — Yoa 
say  nothing  in  your  bill  of  the  action  which  you  brought 
against  this  defendant,  and  this,  of  itself,  I  should  think 
would  be  suiBcient  to  prevent  the  injunction  being 
granted ;  as  persons  applying  ex  parte  for  an  injunction, 
should  state  all  things  fairly  and  honestly(a).]  In  the 
Attomey^General  v.  Nichol{b)  Lord  Eldon  was  of  opinion, 
that  having  conunenced  an  action  made  no  difference, 
nor  did  he  order  the  action  to  be  discontinued.  [Lord 
Chancellor. — I  am  disposed  to  let  the  injunction  stand 
until  the  action  now  pending  is  decided,  but  I  think  it 
should  be  so  tried  as  to  let  the  other  defendants  come  in.] 

Mr.  H.  G,  Hughes^  for  the  defendant,  submitted  that 
on  the  pleadings  as  they  stood  the  only  order  his  Lordship 
could  make  was  to  disallow  the  cause  shown  with  costs. 
Biddulph  V.  Molloy(c);  Joley  v.  Stockley{d). 

The  Lord  Chancellor. — 

This  is  certainly  like  a  possessory  bill.  As  a  bill  for 
an  injunction  upon  title  it  is  defective,  the  statement 
of  title  is  naked  and  insufficient,  neither  does  it  pray 
an  answer,  it  can  only  be  tried  upon  affidavits ;  but  an 

(a)  See  Hilton  v.  lA>rd  Granville,  4  Beav.  130. 
{h)  3  Mer.  687.       (c)  2  Ir.  Eq.  R.  228,  et  seq.       (d)  1  Hog.  247. 
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injunction  cause  proceeds  like  any  other ;   it  may  come        ^8^2. 
to  a  hearing,  though  it  seldom  does,  and  the  defendant    Hebiphill 

ftQQ    W  ALS& 

may  answer  plead  or  demur ;  neither  can  this  be  sustained  v. 

as  a  case  of  waste. 

His  Lordship  then  said  if  that  plaintiffs'  counsel  thought 
it  could  be  sustained  as  a  possessory  bill,  it  might  stand 
over  to  be  argued  by  one  counsel  on  the  point  of 
pleading. 

The  Solicitor-General  submitted  that  the  statement  of  November  30. 
the  bringing  of  the  action  and  obtaining  verdict  was  a 
sufficient  averment  of  possession. . 

Mr.  J.  J.  Murphy. — The  disturbance  is  only  in  the 
lower  part  of  the  river,  and  the  lease  is  only  of  the 
used  and  accustomed  ferries  which  then  were  only  in 
the  higher  part  of  the  river.  The  plaintiffs  could  not 
have  averred  possession  of  the  ferries  which  have  been 
disturbed,  and  the  bill  therefore  could  not  be  a  possessory 
bill.  As  the  plaintiff's  have  misled  the  Court  by  not 
showing  the  pendency  of  the  action  at  law,  they  should 
be  made  to  pay  costs. 

Lord  Chancellor.  December  2. 

In  this  case  a  bill  was  filed  in  June  last  not  requiring 
any  answer.  It  states  a  grant  by  the  Crown  to  the 
Corporation  of  certain  ferries,  and  a  lease  by  the  Corpo- 
ration of  the  said  several  ferries,  established  and  used 
over  the  river  Anna  Liffey,  and  that  Dennis  Kenna 
was  in  the  daily  habit  of  carrying  passengers  for  hire 
within   the  said  ferries,   and  that   the   plaintiff  brought 
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^     >842.    ^  an   action  against  him    at    law,    and    in    Hilary   Term 

1' 

imd  Walsh   ^^^^"^^^  *  vc^^^ct;  the  bill  then  charges  that  the  defend- 
V'  ants  are  still  in   the  daily  habit  of  carrying  passengers 

M.  K,ENNA« 

for   hire   across   the   river   within   the   said   ferry  of  the 
plaintiff. 

The  question  is,  whether  upon  a  bill  so  framed  the  order 
for  an  injunction  can  be  sustained.  It  is  admitted  that  the 
bill  can  only  be  sustained  as  a  possessory  bill.  In  Howard 
1  vol.  304,  and  2  vol.  530,  the  nature  of  possessory  bills  is 
clearly  explained.  From  this  it  appears  there  must  be 
an  affidavit,  that  the  party  has  been  in  actual  possession 
for  three  years,  except  so  far  as  there  has  been  disturbance 
by  the  defendant;  that  if  there  be  a  mixed  possession 
by  the  plaintiff  and  defendant,  the  right  must  be  first 
determined  at  law  ;  and  it  also  appears  that  the  application 
to  the  Court  ought  to  be  within  a  year  after  the  disturb- 
ance. This  kind  of  bill  is  common  in  this  country 
and  may  be  filed  in  England,  as  in  the  case  in  2  \^e8. 
sen.  414(a);  but  in  the  course  of  my  practice  I  do  not 
recollect  to  have  met  with  such  a  bill.  This  bill  was 
treated  as  a  possessory  bill,  but  the  averments  in  it  or 
the  affidavit  do  not  support  this  view.  There  is  not 
such  a  case  stated  here  as  brings  this  bill  within  that 
description,  there  is  no  averment  of  a  three  years' 
possession ;  the  verdict  in  the  action  may  be  proof  of  pos- 
session, but  it  is  not  a  proof  of  three  years'  po6session(i). 


(a)  See  Sapcote  v.  Newport,  Cary  Rep.  66 — "  For  that  the  Court  wii 
credibly  informed,  the  plalntant  was  in  peaceable  possession  at  the  time 
of  the  bill  exhibited,  and  three  years  before,  an  injunction  is  awarded ; 
and  2  Eliz.  fol.  173."    See  also  Lady  Poine'a  Case,  1  Vem.  256. 

(6J  See  Aylmer  v.  Fitzgerald,  1  How.  317. 


Bl'KSNNA. 
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The  case  made  by  the  bill  is  met  by  the  defendant's        ^^42. 

affidavit,  and  he  states  two  facts — He  says  that  when  the    Hemphill 

^  and  Walsh 

lease  was  granted,  the  established  ferries  were  situated 
between  Carlisle-bridge  and  Creighton-street,  and  that 
until  the  recent  attempt,  it  was  never  pretended  that 
the  plaintiffs  had  the  exclusive  right  to  the  east  of  those 
points;  that  the  ferries  sought  to  be  disturbed,  are  not 
within  the  limits  understood  to  belong  exclusively  to 
the  Corporation,  and  that  these  ferries  have  been  used 
and  exercised  for  a  period  beyond  the  memory  of  any 
living  person,  without  any  disturbance  from  the  Corpo- 
ration, and  that  their  lessees  never  claimed  any  such 
right,  until  the  plaintiff  lately  set  up  a  ferry  at  the 
east  point  of  the  river.  He  also  states  that  an  action 
has  been  brought  against  him  to  which  he  has  entered  an 
appearance,  that  a  declaration  was  filed  to  which  he 
pleaded  on  the  17th  June,  the  day  after  the  injunction 
order  was  obtained  ex  parte.  The  plaintiff  ought  to 
have  stated  the  fact  of  this  second  action  being  brought, 
and  this  was  a  point  to  which  the  Master  of  the  Rolls' 
attention  was  not  called,  and  by  bis  order  he  did  not 
restrain  the  prosecution  of  this  action  or  mean  to 
do  so. 

It  is  now  objected  that  the  bill  cannot  sustain  the 
injunction,  three  years'  possession  not  being  averred, 
and  the  lease  being  only  of  the  accustomed  ferries.  The 
case  made  by  the  defendant,  disposes  of  the  case  of 
three  years'  possession  by  the  plaintiff.  To  meet  the 
second  point,  the  lease  has  been  produced  and  it  contains 
a  power  to  establish  new  ferries  from  time  to  time,  but 
this  cannot  help  the  plaintiff,  for  the  only  case  he  makes 
on    the   face   of    his   bill   is    with   regard   to  the  ferries, 
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1842. 


Hemphill 
and  Walsh 

V. 

M'Kenna. 


established  and  used  at  the  date  of  the  lease ;  and  tl 
is  another  instance  of  un&ir  statement  in  the  bill,  foi 
is  now  admitted  that  the  trespass  was  not  committ 
at  any  of  the  ferries  then  established,  and  on  an  ex /u 
motion  for  an  injunction,  the  ease  should  truly  and  £d 
state  all  the  facts.  I  am  of  opinion  that  the  bill  cam 
be  sustained,  the  cause  shown  must  be  allowed,  a 
the  defendant  must  have  his  costs,  both  below  and  he 
on  account  of  the  insuiBcient  statement  on  the  fi 
of  the  bill  which  has  led  to  all  the  difficulties  in  1 
case  (a). 


(a)  One  of  Primate  Boyle's  rules  (Sm.  R.  &  O.  49,  ed.  1889,] 
as  follows  : — *'  That  injunctions  to  quiet  possession  will  not  be  gran 
before  hearing  the  cause,  but  upon  oath  made  by  the  party  himsdf,  i 
may  be,  or  some  other  creditable  person,  of  an  actual  possession  at 
time  of  the  bill  exhibited,  in  the  plaintiff,  or  those  under  whom 
claims,  and  for  the  space  of  three  years  before ;  and  also  upon  satis 
tion  to  the  Court  of  the  defendant's  answer,  or  by  some  other  g 
matter,  that  the  title  of  the  plaintiff  is  not  determined ;  bat  no  inji 
tion  without  special  order,  and  express  words,  ought  to  hinder 
extent  or  execution  actually  upon  the  land,  or  to  hinder  the  defends 
proceedings  at  common  law  to  evict  the  plaintiff;  nor  firom  making 
lease,  peaceable  entry,  or  single  distress  for  that  end."  See  the  oor 
ponding  rule  in  the  Exchequer,  Low.  E.  E.  Rules.  94.  The  on 
relating  to  possessory  suits  remain  unaffected  by  the  orders  of  the  S 
of  March,  1843,  order  1. 
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1842. 


DRINAN  r.  MANNIX. 


TiVot;.  25. 
HE  Bill  in  this  cause  was  filed  ou  the  3rd  of  Auffust,  1 842,  .  ^ 

^  A  feme  covert 

by  Mrs.  Drinan,  by  Charles  Drinan,  as  next  friend,  who  was  "^d  infants,  as 

co-plaintiffs, 
also  the  next  friend  of  Mrs.  Drinan's  infant  children,  who  by  the  same 

were  the  only  co-plaintiffs ;  Mrs.  Drinan's  husband  was  made  filed  a  bill  in 

a  co-defendant.     The  defendant,  Mannix,  appeared  on  the  defendant  filed 

10th  of  the  same  month,  and,  on  the  3rd  of  September,  withSiThr 

filed  a  demurrer  to  the  bUl;   on  the  same  day  that  the  ^^"^^  ^^'J^^^^ 

demurrer  was  filed,  the  defendant's  solicitor  served  a  notice  ^^®  po^r**  ^^^ 

at  the  time 

on   the   plaintiff's  solicitor,    that   the   defendant,    at    the  o^  fil^°g:  ^^ 

served  a  notice 

earliest  opportunity,  would  move  to  have  the  next  friend  on  the  plaintiff 

that  he  would 
changed,    or  proceedings  stayed  until  security   for  costs  apply,  on  the 
-_,,.,  _  ,  ,         ,  sitting  of  the 

should  be  given,  inasmuch  as  the  person  named  as  the  next  Court,  to  have 

friend  was  a  pauper.    Demurrers  were  also  filed  by  others  of  in|g  sS^d,' 

the  defendants,  and  all  were  within  the  requisite  time  set  for  w'sts^er/ 

down  by  the  plaintiff  for  argument.    The  defendant  Mannix,  f* ^t^fri "nd** 

at  an  early  period  of  the  Master  of  the  Rolls'  sitting,  made  changed:  Held 

the   motion   of  which   she  had  given   the   notice  above- »tep  had  been 

taken  by  the 
mentioned.      His   Honor  ordered  the  proceedings  to  be  defendants  as 

,       ,  ,   ,  .  1    i.  *®  prevent  hU 

stayed  until  security  for  costs  should  be  given,  and  from  making  thU 

this  order  the  plaintiff  now  appealed.  //cW  also,  that 

though  i>overty 
is  not  a  suffi- 

Mr.  Haiff,  for  the  appeal.— The  Master  of  the  Rolls  ^'^^J'^'J^f'*'* 
considered  himself  bound  by  Pennington  y.  Alvin{a),  •>"t  f^lT'^l't  tlm"' 

his  order  does  not  follow  the  order  in  that  case,  as  it  wa*  theferrKfrovirt 

and  tin;  ififttiitu 

in  the  alternative.     The  Court  will  not  stay  proceedings  having  thi« 

same  nttxt 
friend,  thi*  pro- 
i'  X  1  o.       •  o^  noA  cu<»diugii  might 

(a)  1  Sim.  «c  St.  264.  biisUyLd.  Th.. 

proceedings  must  either  be  stayed  as  to  all  the  parties  or  not  at  all. 


«^  CASES  IN  CHANCERY. 

1^4^'  where  there  are  plaintiffs  with  respect  to  whom  security 
Drinan  not  required.  JValker  v.  Easterby{a) ;  WitUhorp  v.  Roi 
Mannix.  Excliange  Assurance  Company(Ji) ;  Dae  y.Bae(c) ;  Anon{i 
When  minors  sue  alone,  the  proceedings  cannot  be  stay 
merely  on  account  of  the  poverty  of  their  next  fiieii 
Squirrel  v.  Squirrel{e)  ;  Fellows  v.  Barrett{f)  ;  but  imm 
rality  is  a  sufficient  cause,  JValker  v.  Eire{g)j  and  tl 
explains  Pennington  v.  Alvin^  which,  as  the  Vice-Cha 
cellor  said,  was  a  gross  case.  In  Davenport  v.  Davenport{l 
the  Court,  on  an  infant's  next  friend  being  changed,  refus 
a  reference  as  to  the  solvency  of  the  proposed  new  ne 
friend,  on  the  ground  that  he  would  be  at  liberty  to  file 
bill  without  such  inquiry.  This  application  is  too  lat 
Sir  W.  APMahon^  in  Groves  v.  Blake{t)y  says,  that  t 
application  must  be  made  on  the  earliest  opportunity,  ai 
if  there  is  any  delay,  that  there  should  be  an  affidavit 
to  when  the  fact  of  insolvency  was  discovered.  Tl 
defendant  took  the  step  of  filing  a  demurrer  without  beii 
under  any  coercion  as  to  time,  as  the  month  allowed( 
would  not  have  expired  for  a  week,  and  also  after  she  w 
aware  who  was  the  prochein  ami ;  such  a  step  is  fatal  to  t] 
application,  Bohinson  v.  BradleyiJ) ;  Watson  v.  Pim(m 
Onge  v.  Trueloch(n)  ;  Eyre  v.  Dwyer{o) ;  here  the  defenda 
not  only  took  a  step,  but  compelled  the  plaintiff*  to  a 
down  two  of  the  demurrers  for  argument,  by  not  adoptii 
a  proposal  which  was  made,  that  the  decision  upon  one 
the  demurrers  should  decide  all. 


(a)  6  Ves.  ()l-2.  (b)  1  Dick.  282.  (c)  1  Hodges,  315. 

((/)  2  Tyr.  167,  n.  (e)  2  P.  W.  207,  n. ;  1  V.  jun.  409  ;  2  Dick.  7 

(f)  1  Keen,  119.  (y)  7  Sim.  234.  (A)  1  S.  &  St.  101. 

(i  )  1  Hog.  3.59,  p. 300.  (A)  G.  O.  Nov.  1834,  18  ;  see  order  64,  27 
(/)  4  L.K.,  N.S.  9.  March,  1843. 

{m)  2  Ir.  Eq.  11.  20.  («)  Beat.  339,  p.  341.  (o)  Sa.  &  Sc.  6o3. 
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Mr.  Sergeant  Warren^  with  whom  was  Mr.  J.  OrpeUy  for 
Mrs.  Mannix. — It  is  remarkable  here  that  the  husband  of 
Mrs.  Drinan  is  made  a  defendant,    though  there  is  no 
allegation  of  her  having  a  separate  estate.     It  is  evident 
that  Pennington  v.  Alvin  did  not  depend  upon  the  inmio- 
rality  of  the  prochein  ami.     Walker  v.  Easterby  is  explained 
by  Wintharp  v.  Royal  Fxchange  Assurance  Company^  where 
Lord  Hardwicke  states  that  there  was  no  evidence  of  the 
inability  of  the  co-plaintiff  to   answer   the  costs;    these 
cases  therefore  contain  a  negative  pregnant,  that  security 
would  be  required  if  the  co-plaintiff  were  not  solvent; 
here  the  only  person  who  is  to  be  responsible  is  insolvent. 
His  Honor  had  no  doubt  upon  this  point,  his  only  doubt 
was,  whether  the  step  which  had  been  taken  was  a  bar  to  the 
application.     The  bill  here  was  filed  at  such  a  time  that  no 
motion  could  be  made ;  concurrently  however  with  filing  the 
demurrer,  a  notice  was  served  on  the  plaintiff  of  the  defend- 
ant's intention  to  apply  on  the  earliest  opportunity ;  the 
notice  being  framed  according  to  the  order  in  Pennington  v. 
Alvin,   Lord  Eldon^  in  Anon.  10  Ves.  287,  made  use  of  some 
fl^eneral  words  upon  the  effect  of  taking  a  step ;  in  Weeks  v. 
Cole(a)  the  first  attempt  was  made  to  take  advantage  of 
the  generality  of  Lord  Eldon's  words,  but  unsuccessfully. 
The  notice  which  was  served  upon  the  plaintiff  prevented 
his  considering  himself  rectus  in  curid^ — we  are  therefore 
within  the  principles  laid  down  by  Sir  W,  M^Mahon{b)y  in 
Robinson  v.  Bradley,     In   Groves  v.  Blake  the  defendant 
was   in   contempt,    and    Elliott  v.    Grattan^    referred   to 
there,  is  in  favor  of  this  application.     If,  instead  of  filing 
the  demurrer,  we  had  applied  for  further  time  to  demur, 


(a)  14  Ves.  518.  (b)  4  L.  R.  N.  S.  11. 
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1842.        this  would  have  been  a  stronger  objection  to  our  present 
Drinan      application,  Stackpoole  v.  0'CaUaghan(a). 


V, 

Mannix. 


Mr.  Piffotj  Q.C.,  in  reply. — The  rule  with  respect  to 
the  procliein  ami  of  infants  is  established  by  Squirrel  v. 
Squirrel^  and  the  judgment,  as  given  in  2  P.W.,  shows 
that  the  rule  applied  equally  to  feme  coverts.  The  circum- 
stances of  infants  being  joined  with  a  Jeme  covert  occurred 
in  Robinson  v.  Stone{b).  In  Nalder  v.  Hawkins(c)^  the 
Lord  Chancellor  says  that  when  next  friends  act  bond 
fide^  they  should  be  protected.  Pennington  v.  Alvin  was  a 
case  of  gross  turpitude,  and  the  interest  of  the  infants  there 
is  not  shown,  they  may  have  been  merely  formal  parties  ; 
the  suit  was  plainly  and  substantially  that  of  the  feme 
covert  and  prochein  ami : — here  the  infants  are  the  parties 
principally  interested.  In  M^Connell  v.  Johnston{d)  the 
co-plaintiflF  was  a  bankrupt,  yet  the  application  for  security 
was  refused. 

The  Lord  Chancellor. — 

The  Master  of  the  Rolls'  judgment  turns  altogether 
upon  the  effect  of  the  step  which  was  taken,  in  preventing 
the  party  making  the  present  motion ;  and  upon  that  point, 
I  am  altogether  with  the  Master  of  the  Rolls.  The  bill 
was  filed  in  vacation,  and  the  defendant  could  not  have 
helped  taking  the  step  of  filing  his  demurrer  unless  he  took 
another  step,  namely,  applying  for  further  time  to  put  in 
his  demurrer,  and  that  would  equally  have  afforded  ground 
of  objection.     If  the  Court  had  been  sitting,  this  motion 


(a)  1  B.  &  Be.  566.  (6)  1  C.  P.  Coop.  369. 

(c)  2  My.  k  K.  243,  p.  249.  (d)  1  East,  430. 
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certainly  should  have  been  made  before  the  demurrer  was        1842. 
filed.     Here  the  defendant  took  the  precaution  on  filmg      Drinan 
his  demurrer  to  serve  a  notice  on  the  plaintiff,  that  he     Manmiz. 
would  on  the  earliest  opportunity  move  to  have  security 
given  ;  he  could  do  no  more.     It  is  said  that  the  plaintiff 
was  forced,  by  the  defendant's  conduct,  to  take  a  step — 
setting  down  the  demurrers  to  be  argued — ^but  that  was  in 
consequence  of  the  rules(a)  of  the  Court,  and  if  blame 
attaches  anywhere,   it  is  with  the  Court :   but  why  did 
the  plaintiff  wait  until  she  did,  to  file  her  bill.     It  is  clear 
on  the  authorities,  that  no  such  step  has  been  taken  as 
disentitles  the  party  here  from  making  this  motion. 

There  is,  however,  considerable  embarrassment  from  the 
next  friend  being  the  next  friend  of  the  in&nts  as  well  as 
of  the  wife.  It  is  perfectly  settled,  that  where  the  only 
objection  to  an  infant's  next  friend  is  his  poverty,  it  is  not 
sufficient  ground  for  removing  him,  or  requiring  security ; 
it  is  therefore  clear,  that  there  is  no  right  to  the  relief 
sought  by  this  motion,  as  far  as  the  infants  are  concerned ; 
it  is  however  said,  that  the  right  is  clear,  as  against  the 
lady.  It  was  laid  down  with  great  care,  nearly  twenty 
years  ago,  by  Sir  John  Leach^  and  no  one  knew  the 
practice  of  the  Court  better  than  he  did, — that  the  case  of 
a  feme  coverts  next  firiend  was  different  from  that  of  an 
in&nt's,  as  the  suit  is  in  fact  her  suit,  and  it  is  she  who 
chooses  her  next  friend, — whereas  any  one  may  be  the  next 
friend  of  an  infant ;  and  that  the  Court  may  require,  there- 
fore, actual  security  in  her  case. 

This  case  is  very  peculiar,  even  without  considering  the 
(a)  See  Sm.  Rules  and  Orders,  201 ,  order  19 ;  order  64, 27th  March,  1843. 
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^  ^^^'  joinder  of  the  infants  and  the  feme  covert,  for  no  reason  i 
Dbinan  given  why  the  husband  and  wife  did  not  join — why  th 
Mannix.  wife  required  Siprochein  ami;  it  is  not  stated  that  she  ha 
a  separate  estate,  the  plaintiff  may  establish  that  she  ha 
the  right  to  sue  independently  of  her  husband,  but  it  ma 
be  a  question  with  the  Court  whether  she  should  hav 
exercised  her  right.  I  need  not,  however,  disturb  mysel 
about  that,  except  to  remark  that  it  has  the  appearance  c 
having  been  done  on  purpose  to  avoid  liability  to  costs. 

Supposing  however  that  there  was  a  sufficient  cause  fo 
this,  a  difficulty  here  arises  from  the  circumstance  of  th 
joinder  of  the  Jeme  covert  with  the  infants — because  as  th 
infants  have  a  right  to  be  on  the  record,  however  poor  thei 
next  friend  may  be,  unless  he  is  an  immoral  character,  tha 
is,  so  tainted  with  immorality  as  to  draw  down  genera 
condemnation,  the  question  arises,  is  their  case  to  b 
damaged  by  being  put  on  the  record  with  the  feme  cover 
'I  as  co-plaintiff.     The  cases  at  law  certainly  go  to  show  tha 

n  the  proceedings  will  not  be  stayed  until  a  plaintiff,  who  i 

jj  out  of  the  jurisdiction,    gives    security,    if   one  of   th 

■;  plaintiffs  be  within  the  jurisdiction,   though  he   may  h 

insolvent;  but  the  ground  of  that  is,  that  you  are  no 
entitled  to  stay  the  proceedings  on  account  of  a  man'i 
insolvency,  where  he  sues  in  his  own  right.  In  the  cast 
of  a  feme  covert^  however,  it  is  laid  down,  that  it  i; 
otherwise  with  regard  to  the  prochein  amiy  he  having  n< 
individual  interest ;  and  that  is  the  law  of  the  Court  aftei 
a  decision  made  twenty  years  ago,  and  now  followed  b] 
the  Master  of  the  Rolls.  It  seemed  to  me  at  first,  tha 
the  plaintiff  was  looking  to  get  from  me  rather  a  variation 
than  a  reversal,  of  the  Rolls  order, — namely,  to  get  ai 
order  which,  while  it  stayed  the  proceedings  by  the  ferrn 


Mannix. 
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coverty  would  not  be  a  stop  as  to  the  co-plaintiffs.  This  ^  ^0^2.  ^ 
however  is  impossible ;  if  you  stay  it  against  the  feme  ^^^^ 
covert y  you  must  stay  it  against  the  infants,  otherwise  the 
suit  as  carried  on  would  be  different  from  that  commenced. 
The  order  is  either  right  or  altogether  wrong. — There  is 
no  way  whereby  the  cause  can  be  permitted  to  proceed  as 
to  the  infant  plaintiffs,  and  be  stayed  as  to  the  feme 
covert;  the  question  therefore  is,  whether  the  Court  will 
give  that  relief  against  the  feme  covert^  to  which  the 
defendant  would  in  general  be  entitled,  when  by  doing  so 
it  must  also  stay  the  proceedings  against  the  infant,  a 
relief  to  which  the  defendant  would  not  be  entitled(a).  It 
appears  to  me,  that  the  Court  is  at  liberty  to  give  the 
relief,  and  that  the  Vice-Chancellor  intended,  in  Pennington 
V.  AlviUy  to  be  guarded  in  his  judgment  against  confound- 
ing the  cases  of  a  feme  covert  and  an  infant.  There,  there 
was  certainly  immorality  such  as  would  have  bound  the 
Court  to  have  removed  the  prochein  amiy  as  far  as  the 
infants  even  were  concerned,  but  the  Vice-Chancellor  says, 
"  I  should  hesitate  much  before  I  called  upon  the  next 
**  friend  of  an  infant  to  give  security  for  costs ;  for  any 
"  person  may  file  a  bill  in  the  name  of  an  infant,  but  the 
"  suit  of  feme  covert  is  substantially  her  own  suit,  and  her 
"  next  friend  is  selected  by  her.  This  is  a  grqss  case,  and 
"  I  cannot  permit  this  suit  to  proceed  on  the  part  of  the 
^^feme  covert  without  security  being  given  for  costs.  I 
*^  must,  however,  refuse  this  motion,  because  it  is  incorrect 
"  in  form ;  but  the  defendant  may  apply  to  stay  all 
^^  proceedings  in  the  cause  until  the  next  friend  is  changed, 
"  or  security  is  given  for  costs."  He  looks  only  to  the 
feme  covert^  he  does  not  say  that  he  must  remove  the 

(a)  See  the  Vice-Cbancellor's  obseryation,  referred  to  by  the  Lord 
Chancellor  in  Bodson  v.  Bali^  I  Phillips,  184. 
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1842. 


proehein  ami  from  the  conduct  of  the  infiuits'  suit.  The 
Vice-Chancellor  in  that  case  therefore  dealt  with  the  case 
of  a  fime  covert^  though  mixed  up  with  that  of  infrmts, 
and  he  gave  relief  with  reference  to  her,  and  not  on  the 
ground  of  immorality.  If  that  be  so,  it  is  a  clear  authority 
for  the  Master  of  the  Rolls,  and  this  is  a  very  reasonable 
order.  The  plaintiff  may  avoid  any  difficulty  by  having 
her  name  struck  out  as  a  co-plaintiff,  and  made  a  defendant 
She  may,  however,  desire  to  have  the  conduct  of  the  cause, 
which  she  could  not  have,  if  joined  with  her  husband,  as  a 
defendant,  i^  as  has  been  suggested,  he  may  be  implicated 
in  the  transactions  which  the  bill  seeks  to  impeach. 


Let  the  order  be  confirmed ;  but  without  costs,  as  the  point 
as  to  the  infimt  co-plaintiffs  is  a  very  embarrassing  one,  as 
they  have  a  right  to  have  their  suit  stand,  notwithstanding 
the  insolvency  of  their  proehein  ami. 


November  26. 

In  general  a- 
mending  a  bill 
is  a  waiver  of 
exceptions  to 
the  answer ; 
but»  under  the 
Order  of  LSth 
Jane,  1730,(a) 
the  defendant 
in  snoh  case  is 
bound  to  an- 
swer not  only 
the  amend- 
ments but  also 
the  exceptions. 
(6). 


BURROUGHS  v.  M^CREIGHT. 

Xhis  was  an  appeal  from  an  order  made  by  his  Honor 
the  Master  of  the  Rolls. 

The  bill  was  filed  for  a  partition.  Exceptions  were  taken 
to  the  answers  of  the  several  defendants.  Jane  Robots 
had  been  made  a  defendant,  as  claiming  to  be  entitled, 
by  devise,  to  a  share  of  the  lands.  By  her  answer  she 
stated  that  she  had  assigned  her  share,  in  1812,  to  the 


(a)  See  order  54,  87th  March,  1843.       (6)  See  GlengaU  y.  Bland,  i  Han>,  684. 
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father  of  one  of  the  defendants,  M*Creight.  She  answered  1^42. 
other  parts  of  the  bill,  so  that  her  answer  extended  over  Buwiouohs 
three  skins.  On  the  6th  October,  1842,  exceptions  to  M'Cbmqht. 
her  answer  were  filed :  on  the  13th,  and  so  previously  to 
the  expiration  of  the  dght  days  allowed  by  the  74th 
Order  of  November,  1834(a),  to  sabmit  to  the  exceptions, 
the  plaintiff  amended  his  bilL  The  other  defendants  had 
submitted  to  the  exceptions,  but  the  defendant  Roberts  had 
not  The  amendments  made  were  thirty  in  number,  and 
many  of  them  were  considered  by  the  counsel  of  the 
defendant  Roberts  to  be  pointed  at  her;  the  plaintifis, 
however,  did  not  require  her  answer  to  the  amendments, 
and  his  order  for  liberty  to  amend  was  in  this  form  : — It 
recited  that  exceptions  had  been  taken  to  the  answers 
of  the  M'Creights,  and  of  Charlotte  Read,  another  de- 
fendant, and  that  they  had  submitted  thereto,  and,  without 
noticing  the  exceptions  to  Robert's  answer,  it  was  ordered 
that  the  ^'  said"  defendants  should  answer  the  amendments 
and  the  exceptions. 

The  plaintiff,  after  having  amended,  issued  a  summons 
to  have  the  exceptions  to  Roberts'  answer  argued  before 
the  Master.  It  was  insisted  on,  before  the  Master,  that  he 
had  no  jurisdiction  to  hear  the  exceptions,  inasmuch  as  they 
were  waived  by  the  plaintiff's  amendments.  The  Master 
was  of  that  opinion,  but  extended  the  time,  in  order  to 
give  the  plaintiff  an  opportunity  of  applying  to  the  Court 
for  leave  to  argue  the  exceptions.  The  plaintiff  accord- 
ingly applied  for  that,  amongst  other  matters,  to  the  ManUsr 
of  the  Rolls,  and  obtained  an  order  for  liberty  to  arguif  the 
exceptions,  notwithstanding  the  amendments. 

(a)  See  order  76,  27tb  Mardb,  IM9. 
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1842.  The  defendant  Roberts  now  sought  to  reverse,  or  vary 

Burroughs   that  order. 

V, 

M'Creight. 

Mr.  Sergeant  Warren^  for  the  defendant  Roberts. — The 
amendments  were  material,  and  were  a  waiver  of  the  excep- 
tions. In  Taylor  v.  Wrench{a)j  Lord  f/c^bn  doubted  whether 
a  mere  formal  amendment  was  not  a  waiver.  [Lord  Chan- 
cellor.— There  the  amendment  was  before  the  exceptions 
were  taken.]  In  order  that  amending  shall  not  be  a 
waiver  of  exceptions,  a  special  motion  must  be  made, 
Jacob  V.  HalUb)  ;  De  La  Torre  v.  Bernales{c)  ;  and  even 
then  no  permission  will  be  given,  unless  the  amendments 
are  immaterial.  The  Lord  Chancellor,  in  Leybum  v. 
Green{d)y  lays  it  down  that  no  rule  of  practice  should  be 
altered  in  a  pending  cause. 

Mr.  S.  B.  Miller^  for  the  plaintiff. — Strict  adherence  to 
the  rules  of  the  court  may  be  dispensed  with,  (y  Grady  v. 
Barry (e).  The  Master  of  the  Rolls  has  a  discretion.  In 
the  two  first  cases  cited  on  the  other  side,  the  amendments 
were  before  exceptions  were  taken.  In  De  La  Torre  v. 
Bemales  a  discretion  was  exercised.  All  these  were  cases 
of  injunction,  cases  in  which  the  rules  are  adhered  to 
more  strictly,  Dixon  v.  Redmond{f),  No  answer  was 
required  from  Roberts  to  the  amendments,  and  so  the  case 
is  not  within  the  rule  of  the  13th  of  June,  1730(^). 


(a)  9  Ves.  315.  {bj  12  Ves.  458.  (c)  4  Mad.  396. 

{d)  2  Russ.  577.  (e)  1  Ir.  Eq.  R.  11.      (/)  2Sch.  k  Lef.515. 

(g)  13th  Jane,  1730. — "  Lord  Chancellor  declares  it  for  a  general 
rale,  that  where  a  party  moves  to  amend  his  bill,  and  by  which  amend- 
ment a  farther  answer  is  required,  if  any  exceptions  be  taken  to  the 
answer  to  the  original  bill,  the  moving  to  amend  the  bill  waives  the 
exceptions,  and  the  party  must  pay  the  costs  of  the  exception,  and  the 
party  is  not  only  to  answer  the  amendments,  but  all  such  parts  of  the 
bill  as  were  not  before  answered.** — Sm.  Rules  &  Orders,  79,  ed.  1839. 
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Mr.  J.  Andrews^  in  reply.  1842^^ 

Burroughs 

V. 

The  Lord  Chancellor.  M'Crbight. 


The  general  rule  is,  that  amending  the  bill  is  a  waiver 
of  exceptions  to  the  answer,  but  here  the  case  is  provided 
for  by  the  order  of  I7d0(a).  It  is  quite  clear  that,  under  this 
order,  the  defendant  is  bound  not  only  to  answer  the  amend- 
ments but  also  the  exceptions.  How  then  could  the  plaintiff 
be  damnified — he  comes  to  get  liberty  to  argue  the  excep- 
tions, but  why  should  he  argue  them  ?  The  obligation  is 
imposed,  by  the  order,  upon  the  defendant  to  answer  such 
parts  of  the  bill  as  he  has  left  unanswered.  K  the  order 
were  complied  with,  there  would  have  been  but  one  answer 
to  the  amendments  and  exceptions,  and  non  constat  but  the 
defendant  would  have  complied  with  the  order.  It  is  said 
that  this  defendant  was  not  called  upon  to  answer  the 
amendments.  There  is  an  ambiguity  in  the  order  to 
amend,  as  to  whether  the  words  ^^  said  defendants"  apply 
to  those  previously  mentioned  in  the  body  of  the  order,  or 
to  all  the  defendants ;  however,  the  bill  cannot  be  amended 
as  to  some  of  the  defendants,  and  not  as  to  others.  The 
plaintiff  has  been  altogether  wrong ;  but  it  seems  that  the 
exceptions  are  subsisting  against  this  defendant  yet ;  for, 
supposing,  which  I  think  is  the  case,  that  the  order  to 
amend  does  not  apply  to  her,  then  the  exceptions  are  not 
touched ;  and  supposing  the  order  to  amend  do  apply  to 
her,  then  the  exceptions  are  waived,  but  under  the  order  of 
1730  she  is  compelled  to  answer  the  exceptions.  The  only 
question  now  is,  what  is  to  be  done  in  order  to  put  the 
parties  in  their  proper  positions  ?     The  exceptions  to  the 

(a)  See  54th  Gen.  Order,  27th  March,   1&I3. 
VOL.  II.  H 
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1842.  defendant's  answer  are  evidendy  good,  and  there  can  be 
Burroughs  advantage  to  her  to  have  them  argued,  when  there  can 
M'Creight.  but  one  result.  Let  the  plaintiff  pay  the  costs  of 
exceptions,  and  the  costs  of  the  motion  below,  so  £60"  a 
related  to  this  question,  and  let  the  defendant  Robe 
within  six  weeks,  answer  the  amendments  and 
exceptions. 

No  costs  on  this  motion 


ATTORNEY-GENERAL  v.  DRUMMOND(a] 


Nov.  26. 


Where  the       J^  ^^   House   of    Lords  bavins:  made   their    decision 

misapplication  ^ 

of  the  funds  of  Lady  Hewley's  case^  confirming  the  decrees  of  the  Co^ 

a  public  body 

had  gone  on      below. 

for  a  great 

length  of  time, 

tion  was  cast        ^^'  Sergeant    Warren  now  applied,    in   this  case, 

'  t^^thcy!''"  *^^  Lord  Chancellor's  directions  as  to   the   rem< 

i  though  remov-  ^f  ^^  Unitarian  trustees,  as  to  the  account  to  be  direc 

eo,  wore  al-  ' 

I  lowed  their      j^j  ^  ^^  ^|jg  payment  of  costs.    Stating  that  in   Z 

fund ;  this,      Hewlev's  case  the  account  was  directed  from  the  tim 

however,  not 

to  be  a  prece-  filing  the  bill,  and  costs  were  not  allowed  to  the  trust 

dent  for  cases 

which  should 

be  defended  («)  Vid.  ante  Vol.  L  p.  210. 

afterwards, 

where  the 

same  point  should  arise. 

No  prayer  for  the  removal  of  trustees  is  necessary,  to  gire  the  Court  ftnthori 
remove  them. 

The  taxation  of  costs  is  sufficiently  provid(>d  for  by  the  197th  General  Order  of 
1834.  and  therefore  the  Court  refused  to  direct  taxation  as  between  soUdtoi 
client.  (6) 

(b^  Sec  K%6ih  General  Order,  :ith  March,  1S43. 
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The  SoUcttor^General^  for  four  Trinitarian  trustees  who        IS42. 
had  joined  with  the  Unitarians  in  answering,    and  Att.-Gbh. 


V. 

Drummokd. 


Mr.  Holmesy  for  the  eleven  Unitarian  trustees,  submitted 
that  the  trustees  should  get  their  costs,  as  the  question  on  the 
tM>nstruetion  of  the  deed  was  a  nice  one,  and  the  funds  had 
for  so  long  a  time  continued  to  be  applied  in  the  way 
now  decided  to  be  wrong;  that  the  trustees  could  not 
have  made  any  variation  in  the  application,  without  the 
sanction  of  the  Court ;  that  two-thirds  of  the  funds  had 
always  been  applied  for  the  Trinitarians,  and  only  one- 
third  for  the  Unitarians;  and  that  there  was  no  allegation 
that  the  trustees  had  not  acted  bond  fide. 

Mr.  W.  Brooke^  Q-C,  for  the  relators. — The  funds  of 
the  charity  ought  not  to  be  burdened  with  the  trustees' 
costs  ;  the  rule  is,  that  if  a  suit  be  occasioned  by  the  mistake 
of  a  trustee,  although  innocent,  he  does  not  get  his 
costs. 

The  Lord  Chancellor. 

It  is  not  easy  to  draw  distinctions  among  the  trustees, 
but  it  is  not  disputed,  I  suppose,  that  the  Trinitarian 
trustees  are  to  have  their  costs ;  yet  they  joined  with  the 
Unitarians  in  the  distribution  of  the  funds,  contrary  to 
the  construction  which  the  Court  has  put  upon  the  deed. 
I  do  not  think  I  ought  to  refuse  them  their  costs,  unless  I 
believe  they  were  influenced  by  improper  motives,  in  forming 
the  opinion  upon  which  they  acted.  Now,  in  this  case,  there 
was  a  very  early  endowment,  and  the  opinion  prevailed,  that 
this  was  a  general  trust  for  Unitarians,  as  well  as  Trinitari- 
ans, and  in  fact  for  all  dissenting  bodies;  and,  neither  in 
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1842.        the  opening  of  this  case  or  now,   has  any  imputation  been 

Att.-Oen.    east  on  the  trustees;  but  as  I  have  decided,  or  am  about  to 

Drummond.  decide,  that  Unitarians  ought  to  be  excluded  from  the  benefit 

of  the  trusts,  it  is  said  that  a  breach  of   trust  has  been 

committed ;  and  though  it  is  not  pretended  that  the  funds 

which  have  been  expended  previously  to  the  filing  of  the 

information  should  be  brought  back,  it  is  said  that  no  costi 

should  be  allowed.     In  ordinary  cases,  the  law  is,  as  Mr. 

Brooke  has  represented  it  to  be,  but   that  hardly  applies 

here,  where,  for  upwards  of  a  century,    the   funds  have 

been  applied  in  the  way  that  the  trustees  are  now  blamed 

for  applying  them  ;  and  I  should  treat  these  trustees  with 

great  hardship,  if  I  were  to  put  them  to  costs,  when  all  thdr 

predecessors  have  escaped.      Their  case  is   very  different 

from  that  of  private  trustees,  who,  upon  going  wrong,  are 

detected,  and  the  consequences  of  their  error  is  brought 

home  to  each ;    but  here  many  generations  of  trustees, 

equally  in  error,  have  passed  away,  and  it  would  be  hard 

to  visit  the  unhappy  men  who  happen  to   be  trustees  ui 

1840,  with  all  the  consequences  of  the  error. 

Now  notwithstanding  the  strong  opinion  on  the  subject 
which  I  entertained,  for  I  had  a  very  strong  opinion,  I 
cannot  say  that  there  was  no  doubt  in  the  case,  or  no 
ground  for  the  view  taken  by  the  defendants.  Here  the 
funds  have  been  properly  applied  as  to  part,  and  so  far  the 
trustees  were  right ;  and  if  parties  will  lie  by  for  so  long  i 
time,  and  no  breach  of  faith  is  imputed  to  the  trustees, 
they  must  have  their  costs  out  of  the  funds.  In  the  Vice- 
Chancellor's  judgment  in  Lady  HewUj/s  case^  it  appears 
that  imputations  might  be  fairly  cast  upon  the  trustees; 
but  here  they  are  exonerated  from  all  imputations,  and  it 
would  not  be  right  to  correct  the  error  at  their  expense. 
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The  fifteen  trustees  must  be  removed,  and  new  trustees  be       1842. 
appointed.     I  will  follow  the  terms  of  the  decree  in  LMdy   Att.-Gem. 
Hewley's  case  precisely.  Drummomd. 

The  £100  a  year  to  Strand-street  Chapel  I  do 
not  interfere  with.  I  leave  it  to  the  information  which 
I  am  told  is  coming  on ;  and  when  the  case  comes 
before  me,  I  shall  recollect,  or  if  I  am  not  here  my 
successor  will  be  told,  that  I  decided  nothing  on  that 
point. 

Mr.  GreeTj  who  was  with  the  Solicitor-General^  applied 
to  have  the  four  Trinitarian  trustees  whom  his  lordship 
had  directed  to  be  removed,  kept  in,  as  they  were  anxious 
to  be  retained.  Their  removal  had  not  been  prayed  for, 
and  three  of  them  composed  the  only  guardians  of  the 
Plunket-street  Congregation. 

The  Lord  Chancellor. 

No  prayer  is  required  to  enable  me  to  remove  them. 
These  gentlemen  have  joined  in  a  common  answer  with 
the  Unitarian  trustees,  I  therefore  take  it  for  granted  that 
they  perfectly  coincided,  in  the  views  adopted  by  the 
Unitarians,  and  they  must  be  removed. 


His  Lordship  having  inquired,  whether  any  distribution 
of  the  funds  had  been  made  since  the  filing  of  the  infor- 
mation ;  and  it  being  stated  that  no  payments  had  been  since 
made,  except  some  to  students,  who  had  salaries,  or 
exhibitions,  firom  the  funds. 
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1842.  His  Lordship  said  he  would  direct  the  acconnt,  fron 

Att.-Gkw.  the  filing  of  the  information,  and  would  not  disturb  those 
Drdmmohd.   payments ;  and  that  the  trustees  had  acted  very  properlj 

in  suspending  the  distribution  of  the  fiind,  till  the  case 

was  decided. 


On  a  subsequent  day  Mr.  Brooke  applied,  that  the  costs 
of  the  relators  might  be  taxed  as  between  solicitor  and 
client,  but 

The  Lord  Chancellor  refused — The  rule  of  this 
Court(a)  suiBciently  provides  for  the  taxation  of  costs,  sc 
that  a  direction  to  have  them  taxed  as  between  solicitoz 
and  client,  could  only  have  the  effect  of  inflaming  the 
costs,  as  the  Master,  finding  in  existence  the  order  which 
gives  directions  as  to  the  mode  of  taxation  in  general 
cases,  would  think  that  in  order  to  fulfil  my  directions, 
he  should  allow  something  extraordinary.  What  I  have 
done  with  respect  to  the  costs  of  the  defendants,  the 
trustees  in  this  case,  must  not  be  considered  as  a  precedent 
of  what  I  should  do  in  all  cases;  for  as  I  have  now 
decided  the  question  upon  the  trust,  if  in  a  like  case 
an  information  were  to  be  opposed,  I  should  not  look 
upon  the  trustees  in  the  same  light  by  any  means(ft). 


(a)  197,  of  November,  1834,  Sm.  R.  &  O.  320,  ed.  1839.  See  156Ui 
General  Order  of  27th  March,  1843. 

(h)  See  Townsend  v.  Westacott,  4  Beav.  58,  where  the  trustee  did  wA 
got  his  costs,  and  Attorney- General  t.  Drapers*  Co,,  ib.  67,  and  Attorney' 
General  v.  ChrisVs  Hospital,  ib.  73,  where  the  trustees  were  made  t< 
pay  the  costs  of  the  suits  ;  the  Master  of  the  Rolls,  m  Attorney-Geneml 
y.  Draper,  saying,  that  ho  had  not  the  least  doubt  upon  the  construction 
of  the  will ;  the  trustees  there  were  beneficially  interested. 
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The  Decree  was  drawn  up  as  follows : — 


"  Declare  that  ministers  or  preachers,  of  what  is  oommonly  called  Dbummond. 
Unitarian  belief  or  doctrine,  and  the  students  and  congregations,  and 
other  persons  holding  or  professing  to  hold,  what  is  commonly  called 
Unitarian  belief  or  doctrine,  are  not  fit  objects  of,  and  are  not  entitled, 
to  participate  in  the  trusts  or  funds,  created  by  the  deed  of  the  first 
day  of  May,  1710,  in  the  pleadings  mentioned. 

"  Declare,  that  the  defendants,  the  Rot.  William  Drummond,  Thomas 
Wilson,  James  Barton,  William  Drennan,  the  Rev.  Joseph  Button,  the 
Rev.  James  Crawford  Ledlie,  Nathaniel  Hone,  Brindley  Hone,  Robert 
Morgan  Peile,  William  Bigger,  James  Ferrier,  the  Rev.  Samuel  Simpson, 
William  Madden,  and  William  Wilson  Jameson,  and  abo  the  Rev.  G.  A. 
Armstrong,  who,  as  successor  to  the  Rev.  James  Armstrong,  became  an 
ex  officio  trustee  since  filing  the  information  in  this  cause,  be  removed 
from  being  trustees  or  managers  of  the  said  Charity. 

"  Refer  it  to  Edward  Litton,  Esq.  one  of  the  Masters,  to  appoint  proper 
persons  to  be  trustees  or  managers  thereof,  in  the  room  of  the  several 
defendants  so  removed.  Declare  that  the  defendants  severally  do,  or  such 
of  them  as  are  competent  so  to  do,  convey,  assign,  and  transfer,  the 
trust  estate,  and  funds  belonging  to  the  said  charity  vested  in  them, 
with  the  approbation  of  the  said  Master,  to  such  new  trustees  so  to  be 
i4>pointed,  together  with  the  five  other  trustees  not  hereby  removed, 
namely,  the  Rev.  James  Homer,  the  Rev.  James  Carlisle,  William 
Johnson,  George  A.  Proctor,  and  Joseph  Henry,  to,  for,  and  upon  the 
several  trusts,  and  to  such  uses  as  are  expressed  and  declared,  of  and 
concerning  the  same  in  the  said  tnist  deed,  and  they  are  to  declare  the 
trusts  thereof  accordingly,  and  such  conveyances  and  assignments  are  to 
be  settled  by  the  said  Master. 

**  Refer  it  to  the  said  Master  to  take  an  account  of  the  rents  and  profits 
of  the  said  charity  estates,  and  of  the  funds  belonging  thereto,  received 
by  the  defendants,  or  any  or  either  of  them,  or  for  their,  or  any  or  either 
of  their  use,  since  the  25th  day  of  March,  1840. 

*•  Let  the  said  defendants,  in  taking  of  the  said  accounts,  have  credit 
for  the  sum  of  ^1 11  lis.  5d.,  being  the  amount  paid  by  them  as  exhibi- 
tions  to  students,  grants  to  congregations  for  their  ministers,  investitures 
in  stock,  and  the  ordinary  expenditures  incurred  in  the  management  of 
the  said  trust  fund,  since  said  last-mentioned  day  up  to  this  period,  and 
let  the  balance,  if  any,  in  the  hands  of  the  said  defondants,  be  lodged  in 
the  Bank  of  Lreland,  to  the  credit  of  thb  cause,  with  the  privity  of  the 
accountant-general  of  this  court.  Let  the  said  defendants  have  also  credit 
for  the  sum  of  jC92  15s.  4d.  per  annum,  paid  by  them  to  the  ministers  of 
Strand-street  Dublin  congregation.  And  it  appearing  to  the  Court,  that 
an  infonnation  is  now  pending  in  this  Court  at  the  suit  of  the  said  relators« 
respecting  the  meeting-house  and  premises  in  Strand-street,  in  the 
pleadings  mentioned,  and  respecting  the  fund  and  property  of  and  beloof - 
ing  to  the  said  Strand-street  congregation,  the  Court  is  pleased  to 
pronounce  no  decree  as  to  that  part  of  the  trust  fund  for  the  present,  and  to 
direct  that  the  said  annaal  paymsnt  shall  be  oontinned  as  hsretiyfors,  ttntU 
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1842.         the  determination  of  such  pending  tnit.    Refer  it  to  the  said  Master 
^"T      ^      ^  tax  all  parties  their  costs. 

'y^  "  Let  the  sum  of  j83,600,  old  3}  per  cent  gOTemment  stock,  standi] 

Drummond.  in  the  names  of  the  said  Nathaniel  Hone,  and  Thomas  Wilson,  1 
transferred  to  the  credit  of  this  caase,  with  the  pririty  of  the  acconntai 
general,  with  liberty  to  the  said  relators,  and  also  the  seTeral  other  partk 
to  apply  as  against  such  fund  for  the  costs  hereby  decreed  to  be  pi 
when  taxed  and  ascertained. 

'*  Refer  it  to  said  Master  to  appofait  a  proper  person  to  be  reedTi 
and  let  the  said  Master  be  at  liberty  to  make  a  separate  report  thereo 
Let  the  said  defendants  bring  in  and  lodge  in  the  said  Master's  office  i 
books,  deeds,  papers,  and  documents  in  their  possession  or  power,  rdi 
ing  to  the  said  trust  funds  and  premises  comprised  in  the  said  deed 
the  1st  day  of  May,  1710,  in  the  pleadings  mentioned,  and  which  are  i 
forth  and  verified  in  the  schedule  referred  to  by  the  answer  of  the  si 
defendants  trustees  who  are  hereby  removed. *' 

Beff.  Lib.  1842. 


MURRAY  V.  JOHNSTON. 


Nov.  28. 


Atesutrix      Anne   Johnston   being  seized  of  a  house   in    Eecle 

?  haying  by  her 

;  will,  devised    street,  Containing  a  great  quantity  of  jewellery  and  otiw 

I  two  different  ,    ^    .  ^     r  .     i 

[  properties       property,  and  being  possessed  of  certaui  houses  m  Abbe] 

'  nephews  sue-    Street,  made  her  will  bearing  date  the  2l8t  day  of  Juni 

I  Uferi^emaindcr  1834,  and  thereby  devised  all  this  property  to  trusts 

I  in  strfctsetU^  "P^"^  trust,  to  permit  Francis  Samuel  Johnston   (testatrix 

™®°*^™^"^^  nephew)  the  eldest  son  of  Andrew  Johnston,  Esq.,   "  an 

one  set  of  the  <«  his  assigns,  to  have,  receive,  take,  use,  occupy,  posset 

and  B  of  the    «  and  enjoy,  and  receive  and  take,  the  yearly  rents,  issu< 
other,  by  a  co- 
dicil reciting, 
that  she  had 
made  devises 

to  A  &  B  respectively,  and  that  she  wished  to  make  them  change  places  as  to  the  prope 
ties  so  devised,  revoked,  '*  the  said  bequests  by  my  said  will  msde  to  the  said  A  k 
respectively,*'  and  left  and  bequeathed  **  the  property  and  provision  by  my  said  wi 
devised  to  the  said  A,  to  B,  his  heirs,  executors,  administrators  and  assigns,"  and  in  lil 
manner,  as  to  A  and  his  heirs,  &c.  with  respect  to  the  property  devised  by  the  will  to  ] 
Held,  that  the  codicil  revoked  all  the  limitations  in  the  will,  subsequent  to  A  and  B 
estates  respectively,  and  vested  the  respective  properties  in  A  and  B  absolutely. 
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'*  and  profits  of  my  said  dwelling-house  and  other  premises        ^^^' 

**  in  Eccles-street,  and  also,  to  permit  and  suffer  him  to     Murray 

**  have  the  use  and  enjoyment  of  my  said  household  fumi-    Johnston. 

*'  ture,  and  all  other  articles  and  chattels  hereinbefore  enu- 

*'  merated,  which  shall  be  in  my  said  house  and  premises 

'*  in  Eccles-street,  at  the  time  of  my  decease,  and  also, 

*'  the  use  of  the  said  steeple-clock  and  peal  of  bells  herein- 

'^  before  mentioned,  together  with  the  use  of  my  seat  in 

'^  the  gallery  of  St.  George's  Church,  to  and  for,  his  and 

*'  their  own  use  and  benefit,  for  and  during  the  term  of  his 

**  natural  life,  and  from  and  after  the  decease  of  the  said 

''  F.  S.  Johnston,  with  remainder  to  my  said  trustees,  and 

**  their  heirs,  executors,  and  administrators  respectively, 

**  according  to  the  nature  of  my  said  several  estates,  to 

'^  preserve  contingent  remainders,  with  remainder  to  the 

*^  first  and  other  sons  of  the  said  F.  S.  Johnston,  lawfully 

'*  to  be  begotten,  in  tail  male,  with  remainder  to  the  said 

^*  trustees,   their  heirs    executors    and  administrators  as 

^'  aforesmd   to  preserve   contingent  remainders,  and    for 

''  de&ult  of  such  issue  to  the  use  of  William  Johnston, 

''  the  second  son  of  the  said  Andrew  Johnston  and  his 

'*  assigns,  for  and  during  the  term  of  his  natural  life,  with 

'*  remainders  to  my  said  trustees  and  their  heirs,  executors, 

<^  and  administrators,  to  preserve  contingent  remainders, 

**  with  remainder  to  the  first  and  other  sons  of  the  said 

'<  William  Johnston  lawfully  to  be  begotten,  in  tail  male, 

'^  with  like  remainder,  in  case  of  no  such  male  issue,  in 

*^  said  freehold  premises  and  chattels  respectively,  to  the 

^*  use  of  George  Johnston"  and  his  issue  in  like  manner, 

and  so  on  through  a  series  of  four  more  nephews,  (amongst 

whom  was  Richard  Johnston)  with  an  ultimate  remainder 

to  the  right  heirs,  executors,  and  administrators  of  F.  S. 

Johnston.     The  testatrix  then  directed  that  the  chattels 


'  1 
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I84g.  in  the  Eccles-fitreet  hous^  should  go  as  hdr  looms  n 
Murray  the  house.  The  testatrix  then  deviaed  among  her  a 
JoHNSTOK.  nephews,  the  houseSf  .17  &  21,  Abbey-atreety  in  the  I 
limitatioits  as  the  house  in  Eccles-street  had  been  derii 
nuiking  Richard  the  first  in  the  line  and  Fnmds  Sam 
the  second,  and  then  the  other  nephews  in  the  like  or 
as  in  the  previous  deyise,  with  an  ultimate  remain 
absolutely  to  Francis  SamueL  In  the  devise  of  i 
remaining  houses,  Francis  Samuel  was  made  last  but  o 
and  Richard  last  in  the  limitations,  the  ultimate  remain 
being  to  Francis  Samuel. 

The  testatrix  made  a  codicil,  bearing  date  the  26th  c 
of  June,  1841,  and  thereby  amongst  other  things  recti 
and  devised  as  follows  :  ^^  And,  inasmuch  as  in  and  by  \ 
^^  said  will,  I  devised  my  house  and  concerns  in  Ecd 
^<  street,  with  certain  other  bequests  to  my  nephew  Fran 
^<  Johnston,  and  it  is  now  my  wish  to  bequeath  the  a 
^^  house  and  concerns,  and  other  the  property  by  said  v 
^'  devised  to  the  said  Francis  Johnston,  to  my  neplu 
^'  the  Rev.  Richard  Johnston,  and  to  give  all  the  prope 
**  by  my  said  will  devised  to  the  said  Richard  Johnston, 
^'  the  said  Francis  Johnston,  I  do  hereby  revoke  the  si 
"  bequests  by  my  said  will  made  to  the  sud  Francis  a 
**  Richard  respectively,  and  do  leave  and  bequeath  the  si 
<^  house  and  premises  with  the  appurtenances,  and  all  1 
<^  furniture  and  pictures,  ornaments  and  moveables  there 
«  (save  my  jewellery  and  wearing  apparel)  and  also^ 
^'  other,  the  property  and  provision  by  my  said  will  devii 
<<  to  the  said  Francis  Johnston,  to  the  Rev.  Richard  Jol 
^^  ston,  his  heirs,  executors,  administrators,  and  assigpis,  s 
<<  in  lieu  of  the  said  bequest  in  favor  of  the  said  Ridu 
^^  Johnston,  as  to  all  the  property  of  what  nature  or  ki 
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"  by  my  said  will,  devised  to  the  said  Richard  Johnston,       1842. 

*^       t        ^ 
'<  I  devise  and  bequeath   the  same  to  the  said  Francis      Murbat 

v» 
^^  Johnston,   his  heirs,    executors,  administrators  and  as-    Johnston. 

^'  signs.     And   I  give  and  bequeath,   my  jewellery  and 

"  wearing  apparel  to  Mrs.  Eliza  Murray,  the  said  Hen- 

*^  rietta  Gregg,  and  Eliza  \^^lliams,  to  be  divided  amongst 

**  them  share  and  share  alike." 

A  bill  having  been  filed  for  an  administration  of  the 
trusts  of  the  will,  the  Master  found  that,  under  the  codicil, 
Richard  Johnston  was  entitled  absolutely  to  the  house  in 
Eccles-street,  and  the  furniture,  plate,  &c.  in  it ;  and 
Francis  Samuel  was  entitled  absolutely  to  the  houses, 
17  and  21,  Abbey-street,  the  codicil  having  in  the  Master's 
opinion  revoked  the  limitations  contained  in  the  will  as  to 
those  houses  respectively.  To  this  finding,  exceptions 
were  taken  on  the  part  of  William  Johnston. 

The  Attorney-General  and  Mr.  W.  JV.  Brereton,  for 
William  Johnston.  The  intention  to  preserve  Eccles- 
street  house  in  the  fiunily  is  manifest,  the  codicil  therefore 
should  not  be  so  construed  as  to  give  the  absolute  interest 
to  any  of  the  nephews.  The  codidl,  if  taken  literally, 
would  give  Richard  all  Francis'  estate,  under  the  will,  in 
the  Abbey-street  houses,  which  would  render  the  arrange- 
ment impossible.  The  words,  heirs,  executors,  &c.  may 
be  controlled  to  mean  the  descendants  as  specified  in  the 
will,  Goodtiik  v.  JVodhaU(a) ;  Sherratt  v.  Bentley{b) ;  and 
"  heirs"  in  the  codicil  must  be  construed  ^'  issue."  The 
will  was  ^parently  prepared  by  counsel — the  codicil  by 
the  testatrix  herself.      No  intention  to  revoke  the  interests 

(a)  Wines,  592.  (6)  2  My.  h  K.  149. 
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1842.  devised  to  the  other  nephews  is  expressed.  The  devise  to 
MuBBAT  the  trustees  is  not  revoked.  In  Philipps  v-  Allen(a)f  which 
Johnston,  may  be  cited  on  the  other  side,  the  subsequent  limitations 
were  recited  in  the  third  codicil,  and  even  there  three  oi 
the  judges  of  the  Court  of  Queen's  Bench,  to  whom  the 
case  had  been  sent,  decided  that  there  was  no  revocation 
of  the  subsequent  limitations,  and  the  fourth  judge,  whose 
opinion  and  reasons  the  Vice  Chancellor  adopted,  was 
determined  by  the  use  of  the  word  ^^  estate."  If  here  the 
strict  construction  of  the  codicil  were  adhered  to,  it  may 
be  held  to  give  in  each  property  an  estate  pur  autre  vie  for 
the  life  of  the  devisee  from  whom  it  is  transferred.  Sher- 
rati  V.  Bentley  went  partly  upon  the  position  of  the 
words,  but  that  was  not  allowed  to  govern  the  decision, 
which  depended  upon  the  whole  of  the  will  being  taken 
together — the  established  rule  of  construction.  Boon  v. 
Catcnforth(jb)  ;  Cart/ton  v.  Helyar(c).  The  devise  to  the 
trustees  not  being  revoked,  the  codicil  operates  merely  as  i 
substitution  as  to  the  two  nephews  specified.  Lord  Carrvnf' 
tony.  Payne{d),  The  revocation  should  be  as  clear  and 
express  as  the  devise  is,  ThomhiU  v.  Hatt{e). 

Counsel  on  the  other  side  were  not  called  upon. 

The  Lord  Chancellor. 

I  cannot  persuade  myself,  nor  have  the  arguments  per- 
suaded me,  that  there  is  the  slightest  doubt  in  this  case. 
The  lady,  being  the  owner  of  different  sets  of  houses,  and 
having  several  nephews,  sets  about  devising  her  property 


(a)  7  Sim.  446.  (6J  2  V.  Sen.  276.  (c)  2  Cox,  340. 

((f)  5  Yes.  404.  («)  2  Clk,  &  F,  22. 
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among  them.     She  makes  one  tenant  for  life,  with  re-       1842. 

mainder  to  his  issue,  in  strict  settlement  as  to  one  house,      Murray 

and  so   among   them   all   successively;    and  gave  great    Johnston. 

directions  for  the  preservation  of  certain  articles  in  this 

house,  in  the  collection  of  which  she  seems  to  have  taken 

great  delight.     She  then  makes  a  similar  bequest  of  two 

houses  in  Abbey-street,  and  which  did  not  contain  articles  of 

this  nature,  in  strict  settlement,  making  the  nephew  who 

was  the  fourth  devisee  in  the  first  bequest,  the  first  in  this, 

and  him  who  was  the  first  in  the  first  bequest,  the  second  in 

this,  all  the  nephews  in  both  taking  successively.     Having 

done  this,  she  makes  a  codicil,  and,  referring  to  the  devises, 

she  does  not  say  that  she  has  given  the  houses  among  her 

nephews  successively,  but  takes  each  nephew  who  was  first 

in  each  limitation  as  a  sort  of  head  of  the  line  (as  he  was) 

as  representing  the  whole  class  of  remaindermen ;   having 

thus  stated  the  nature  of  her  will,  she  says  she  means 

to  make  a  change.     [His  Lordship  read  the  codicil] 

It  is  said  she  does  not  revoke  all  the  devises.  This  is 
very  true ;  but  she  says  she  means  to  benefit  one  nephew 
in  one  way,  and  another  in  another  way,  and  that,  by 
giving  to  each  absolutely  one  class  of  houses  previously 
devised  among  all  the  nephews  successively.  Suppose, 
instead  of  revoking  the  devise  in  the  will  to  any  extent 
expressly,  she  had  merely  made  a  new  disposition,  and  had 
said,  I  intend  to  alter  my  will :  I  give  Richard  the  house 
in  Eccles-street,  to  him,  his  heirs  and  assigns,  and  then 
made  the  other  substitution  by  name  also ;  what  should  I 
do  ?  I  must  obey  the  express  devise.  I  was  referred  to 
cases  where  ^^  heirs"  has  been  translated  into  *^  first  and 
other  sons,"  but  that  was  to  make  the  will  consistent,  and 
to  follow  out  the  apparent  intention ;  show  me  an  intention 
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here  in  fevor  of  the  construction  contended  for,  and  I 
adopt  it ;  but,  independently  of  an  intention  expressed 
to  be  implied,  I  must  give  to  words  the  meaning  which 
law  gives  to  them,  which  is  in  this  case  a  fee  to 
devisee,  and  the  absolute  interest  to  the  other.     I  car 
say  that  *^  heirs,   executors,  and    administrators"    mc 
estates  for  their  lives  to  the  nephews  successively,  wit 
remainder  after  each  life  estate  to  trustees,  to  preserve  c 
tingent  remainders,  remainder  to  the  first  and  other  soni 
tail  male,  and  this  too  when  I  see,  by  her  will,  that 
understood  how  to  express  herself  in  this  way  ;  and  wl 
I   find  in   the  codicil  nothing  untechnical,  for   there 
nothing  untechnical,  though  perhaps  it  might  have  b 
more  correct,  in  revoking  the  devises  to  the  nephews, 
have  revoked  all  the  limitations  depending  on  each, 
the  words  she  has  used  are  quite  sufficient  for  the  purp€ 

I  have  no  doubt  as  to  her  intention ;  she  substitu 
one  nephew  for  the  other,  and  gave  up  all  the  other  lim: 
tions  through  the  whole  line ;  looking  to  the  nature  of 
property,  she  saw  the  folly  of  tying  it  up,  as  if  she  vf 
disposing  of  a  real  estate.  There  is  a  circumstance 
the  codicil  rather  showing  her  intention  upon  this  poi 
there  is  in  the  will  no  express  bequest  of  the  jewellc 
but  in  the  codicil  she  excepts  it  out  of  the  devise  of 
Eccles-street  house,  showing  that  she  conceived  it  to  h 
passed  in  the  settlement  of  the  house  by  the  will,  and 
then  gives  it  absolutely,  which  shows  that  her  intend 
as  to  tying  up  the  property  had  relaxed.  As  to  the  c 
of  Philipps  V.  Allen^  I  think  the  better  opinion  was,  t 
by  the  word  ^'  estate"  the  fee  passed ;  but  that  was  a  m 
difficult  case  than  the  present,  as  words  of  limitation  w 
wanting  there,  and  you  had  to  spell  out  the  interpretati 
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and  the  first  part  of  the  codicil  showed  an  intention  not  to        1842. 
revoke  the  estate  of  the  remaindermen*  Mubbay 

V, 


Johnston. 


Then,  as  to  the  other  construction,  I  say  it  with  great 
respect,  for  the  case  was  very  well  argued,  it  is  merely 
absurd.  It  is  said,  if  I  do  not  adopt  the  construction  put 
forward  by  the  first  exception,  I  should  construe  the  will 
as  if  the  testatrix  intended  that  each  nephew  should  take, 
in  the  substituted  house,  an  estate  pur  autre  vie  to  him  and 
his  heirs,  during  the  life  of  the  previous  devisee  of  it. 
This  would  have  been  a  most  whimsical  disposition, 
if  the  poor  lady  had  made  it,  but  she  has  done  no  such 
thing. 

Overrule  the  exceptions. 


BLUNDEN  V.  DESART. 

Sir  John  Blunden  by  his  will,  made  in  the  year  1782,  The  lien  of  a 
devised  his  estates  to  his  eldest  son  John,  in  fee,  subject  to  the  deccU  of 
a  charge  of  £10,000,  in  fsivor  of  his  second  son,  William  ^^  ^^ot 
Pitt  Blunden,  in  whose  son,  the  plaintiff  in  this  cause,  the  ^ll^g^u^ 
right  to  this  charge,  the  estates,  and  the  title,  subsequently  ^^!^ 
vested.     In,  or  previously  to  the  year  1806,  all  the  title-  ^^^ 

deeds  of  the  estates  were  lodged  with  Mr.  Maxwell,   a  thow  incurred 

at  the  rendi* 

solicitor,  by  Sir  John  Blunden  the  son,  for  the  purpose  of  tion  of  the 

Judgment. 

Where  the 
plaintiff  in  a  snit,  having  a  right  as  a  prior  incumbrancer  to  the  production  of  ihts 
deeds  by  the  solicitor,  insists  upon  the  production,  the  solicitor  loses  his  lien  upon  thi* 
deeds. 


1|W 


p 
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■I:'' 


112  CASES  IN  CHANCERY. 

carrying  on  suits,  or  making  out  title  to  different  parts 
the  property.  Sir  John  Blunden  the  son,  having  d 
considerably  indebted,  the  plaintiff's  guardian  filed  a  I 
in  1818,  in  the -plaintiff 's  name,  for  the  purpose  of  havi 
the  £10,000  charge  rabed  by  a  sale  of  the  estates;  and 
the  15  th  of  June,  1819,  a  decree  to  account  was  pronounc 
On  the  31st  of  July,  1821,  an  order  was  made,  that  Maxv 
should  furnish  the  plaintiff's  solicitor  with  his  bill  of  co 
with  a  schedule  of  the  sums  paid  on  account  thereof,  and  t 
the  Master  should  ascertain  the  balance,  and  report  whet 
there  were  any  funds  applicable  for  payment  thereof.  1 
Master,  by  his  report  bearing  date  the  14th  of  Jo 
1822,  found  the  balance  due  to  Maxwell  to  amount 
If  £1,543  l7s.  lOd.  of  the  then  currency,  and  that  the  n 

and  profits  of  the  plaintiff's  estate  were  liable  to  the  p 
ment  thereof.     On  the  9th  of  July,  1822,  it  was  orde 
by  the  Master  of  the  Rolls,  that  Maxwell  should  hare 
costs  incurred  in  relation  to  the  order  of  the  3 1st  Ji 
1821 ;  and  these  being  taxed  to  the  sum  of  £185  0^. 
Irish,  made  the  whole  sum  due  amount  to  £1728  18s. 
Irish,   being   equivalent  to  the  sum  of  £1595    18s. 
British.     By  a  further  order  made  in  the  cause,   bear 
date  the  27th  of  June,    1833,  it  was  ordered,   *<  that 
<'  said  Albert  Maxwell,  do  within  one  fortnight  from 
<'  date  hereof,  lodge  in  the  office  of  the  said  Master, 
*^  title  deeds,  tenant's  leases,  articles  of  demise  or  mv 
*^  ments  of  title,  relating  to  the  said  lands  and  premi 
*^  directed  to  be  sold,  being  the  estates  of  the  said  Sir  J( 
^'  Blunden   deceased,    in  his  power  or  possession,  to 
^'  verified  by  his  affidavit,  to  enable  the  parties  to  proo 
^^  to  a  sale  under  the  decree  in  this  cause  without  prejuc 
^^  to  such  lien,  if  any,  as  he  may  be  able  to  establish  agai 
*^  the    funds  in  this    cause."      The  costs  commenced 
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February,  1812,  and  the  greater  part  was  incurred  "  in  pre-        1642.    ^ 

**  paring  abstracts  of  the  title  to  the  estates  of  the  said  Sir     Blunden 

**  John  Blunden,  procuring  counsel's  opinion  thereon,  mak-     Desart. 

^'  ing  searches  against  the  said  estates  and  clearing  the 

•*  same  from  incumbrances."     By  an  order  made  in  the 

cause,  bearing  date  the  6th  day  of  May,   1841,  it  was 

ordered,   that   the  Master  in  proceeding  to  allocate  the 

funds  in  the  cause,    should  inquire  and  report  whether 

Maxwell  had  a  demand  on  the  funds  and  a  preference  and 

priority  to  any,  and  which,  of  the  creditors  and  parties 

having  demands  thereon.      The    Master  by   his  report, 

bearing  date  the  22nd  of  April,   1842,  found  ^^  that  the 

^'  said  Albert  Maxwell  has  a  demand  as  the  attorney  and 

'^  solicitor  of  the  said  Sir  John  Blunden  deceased,  against 

'^  the  funds  to  be  allocated  in  this  cause,  amounting  to 

**  the  sum  of  £1715  5^.  5d.   late  currency,  being  equiva- 

**  lent  to  the  sum  of  £1583  6s.  7d.  present  currency,    on 

^*  foot  of  his  said  costs  as  such  attorney  and  solicitor,  and 

^^  that  such  demand  is  entitled  to  a  preference  and  priority 

*^  to  the  creditors  and  parties   having  demands  thereon, 

**  whose  demands  are  subsequent  to  the  month  of  February, 

**  1812."     To  this  finding,  Lawrence  Hyland,  a  creditor 

by  judgment  entered    up  on  the    25th  of  May,    1815, 

excepted ;  but  upon  the  exceptions  being  argued  before  Sir 

M.   (yLoffhten,   M.   R.,   his  Honor  overruled   them  and 

confirmed  the  report(a).     Hyland  now  appealed  from  this 

order. 

Mr.  Piffotty  Q.C.,  for  the  Appellant.  The  client  could 
give  no  lien  as  against  the  plaintifi^,  Smith  v.  Chichesterib)  ; 
Morgan  v.  Scott(c),     General  lien  is  lost  by  production  of 

(a)  1  Fl.  k  K.  572.  (b)  Ante  Vol.  1,  p.  486. 
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the  deeds,  Bozon  v.  BoU<md(d)  ;  the  rule  in  respect  of  an 
attorney's  lien  is  the  same  as  in  other  cases  of  lien,  and 
there  parting  with  the  possession  is  gi^g  up  the  lien, 
Wilkins  V.  Carmichael{b').  The  order  for  the  production 
of  the  deeds  displaces  the  lien  quoad  the  plaintiff  and  all 
parties  to  the  suit,  Plumtre  v.  O^Dell{c)  ;  Litth  v.  Little(d). 
[Lord  Chancellor.  I  should  have  thought  that  the 
words  in  the  order  ^  without  prejudice,'  would  have  left 
the  lien  just  as  the  order  found  it.]  Losing  the  posses- 
sion is  a  loss  of  the  lien,  Jacobs  v.  Latoitr(e)  ;  in  whidi 
case  the  change  was  only  in  the  character  in  which  the 
person  claiming  the  lien  kept  it,  so  in  Clark  v.  Gilbert ff); 
judgments  are  charges,  UArcy  v.  Chambers{g)  ;  they  were 
always  considered  to  be  a  legal  lien.  Finch  v.  Lord  Win- 
chelsea{h)  ;  an  eleffit  creditor  can  maintain  ejectment.  Doe 
V.  Hilde{i)  A  judgment  creditor  is  considered  to  be  a 
purchaser,  Wiitioorth  v.  Gauffain{j).  If  a  solicitor's  lien 
were  to  prevail  in  a  case  of  this  kind  it  must  be  held  to  be 
more  valuable  than  a  mortgage,  as  that  would  not  ava3 
for  subsequent  costs,  Jones  v.  Tripp(k).  [Lord  Chan- 
cellor. You  are  pushing  that  too  far,  for  it  is  clear,  that 
a  lien  does  prevail  against  the  client  as  to  subsequent  costs, 
therefore,  the  lien  is  allowed  to  prevail  further  than  a  mort- 
gage would.]  If  a  mortgage  were  executed  while  the 
deeds  were  in  the  client's  hands,  the  solicitor's  lien  wooU 
not  prevail  against  the  mortgagee,  Smith  v.  Chichester,  and 
a  judgment  creditor's  elegit  is  as  high  a  security  ;   he  may 


(a)  4  My.  &  C.  354.  (6)  1  Doug.  101,  p.  105, 

(c)   1  Ir.  Eq.  R.  113.  (d)  2  Jones,  270. 

(e)  5  Bing.  130.  (/)  2  Bing.  N.  C.  343. 

(g)  1  Sch.  &  Lef.  467.  (A)  1  P.  W.  277. 


\ 


(0  2  B.  &  Aid.  782.  (j)  C.  &  Ph.  325. 

(A)  Jac.  322. 
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avow  as  assignee,  Rogers  v.  PUtiuT{d).     The  solidlor  heie        IB4i. 
must  hare  had  notice  of  the  judgment  as  a  large  portion     BLrNDssi 
of  the  costs  were  incnrred  in  the  inrestigation  of  title.  D«sabt. 

Mr.  Sergeant  Warren  and  Mr.  Brewster ^  Q.C.,  with  whom 
were  Mr.  Wall  and  Mr.  T.  Fitzgerald^  for  Mr.  Maxwell. 
The  lien  for  costs  is  not  confined  to  the  costs  incurred  at 
the  time  of  delivering  the  deeds.  Ex  parte  SterUng{b) ;  Ex 
parte  Pembertan(c)  ;  Ex  parte  Xed>itt(d)  ;  Bozon  v.  Btrf- 
land(e)  ;  Lord  v.  Wonnleight€n(f)  ;  Stevenson  v.  Blakelock 
(j)  ;  and  the  Court  will  not  compel  the  delivery  up  of 
the  deeds  until  the  solicitor  has  been  paid,  Richards  v. 
PlatelQi)  ,  CltUton  v.  Pardon.{t)  The  existence  of  a  lien  is 
most  advantageous  to  the  public,  as  it  induces  respectable 
men  to  enter  the  profession.  A  solicitor  is  almost  the  only 
person  who  cannot  take  a  security  for  future  advances,  and 
the  deposit  of  the  deeds  is  his  only  security ;  to  give  validity 
to  an  equitable  mortgage  for  costs,  the  bill  must  be  delivered; 
the  lien  also  gives  no  right  to  enforce  payment,  Stedman  v. 
Webb(j)>  Though  a  solicitor's  lien  cannot  prevail  against 
antecedent  rights,  still,  it  will  prevail  against  parties  to  the 
suit  who  have  not  antecedent  rights,  Marsh  v.  Bathoe(k)  ; 
in  which  case,  the  motion  for  production  bad  been  pre- 
viously refused.  In  Lightfoot  v.  KeenQ),  Morgan  v.  Scott 
and  Smith  v.  Chichester,  the  rights  of  the  parties  who  pre- 
vmled,  were  paramount  to  the  right  of  the  person  who 
delivered  the  deeds.     There  is  no  authority  to  show,  that 


(a)  6  Taunt.  202.  (b)  16  Ves.  257. 

(c)  18  Ves.  282.  (</)  2  Sch.  &  Lef.  279. 

(e)  4  My.  &  C.  354,  p.  358.    (/)  Jac.  580. 
(y)  1  M.  k  S.  535.  {h)  C.  &  Ph.  79. 

(i;  T.  &  R.  301,  304.     3  Swanst.  84. 
{j'i  4  My.  &  C.  346.  (k)  Ca.  T.  Hard,  by  Ridg.  256. 

(/)  I  M.  &  W.  745. 
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1B42.  lien  stops  on  entering  up  of  a  judgment.  It  would  be 
Bldnden  monstrous  to  decide,  that  an  attorney  was  only  to  have  hb 
Dbsabt.  lien  from  day  to  day,  liable  to  be  divested  by  general  cre- 
ditors, for  such  only  have  we  here.  The  lien  of  a  solicits 
is  like  any  other  lien,  Richards  v.  Platel ;  a  solicitor  has  the 
same  right  to  a  detainer  of  the  deeds  in  respect  of  future 
advances  as  an  equitable  mortgagee  has  in  such  case  to  tlie 
estate,  which  is  indisputable.  Ex  parte  Langstonia)  ;  Ex 
parte  Whitbread(V) ;  Ex  parte  Kensington{c)  ;  Ex  parte 
Lloyd{d)  ;  which  last  was  the  case  of  a  deposit  with  a  bank 
on  a  running  account,  and  how  does  that  differ  from  a  deposit 
with  a  solicitor  ?  In  Wliitworth  v.  Gaugain^  there  were 
specific  incumbrancers,  here  the  incumbrancer  had  no  legd 
estate.  [Lord  Chancellor.  Why  no  legal  estate  ?  The 
lien  of  a  judgment  creditor  is  legal.]  It  was  not  realized  by 
elegit.  There  was  no  specific  lien,  Averall  v.  Wade(e). 
In  Head  v.  Egert(m(f),  the  Court  refused  to  take  the  title 
deeds  from  an  equitable  mortgagee  who  had  no  notice  of 
the  prior  incumbrance ;  here  there  was  not  any  notice.  Li 
Harrington  v.  Price fg)j  Lord  Tenterden  makes  a  distinctioii 
between  the  right  of  a  pawnee  to  detain  deeds  against  a 
purchaser  and  against  a  mortgagee.  [Lord  Chancellob. 
That  distinction  must  be  wrong ;  a  mortg^agee  is  a  piv- 
cbaser  pro  tanto.  Suppose,  that  while  the  solicitor  had  alien* 
the  client  sold  the  estate  or  mortgaged  it,  would  that  affect 
the  lien  in  respect  of  subsequent  costs  ?]  Not  if  there  were 
no  notice.  [Lord  Chancellor.  Must  I  not  decide  this 
on  the  legal  right ;  if  there  be  a  right  at  law  this  Court 


^ 


(a)  17  Ves.  227.  (6)  19  Ves.  209. 

(c)  2  V.  &  B.  79.  (d)  1  G.  «c  J.  389. 

(e)  1  LL  &  G.  252,  p.  262. 
(/)  3  P.  W.  280;  4  T.  R.  229;  6  Ves.  591. 
((/)  3  B.  &  Ad.  170. 
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would  effectuate  it,  the  question  therefore  is,  what  is  that        1Q42. 
right.     Would  the  lien  prevail  after  a  conveyance  to  a  pur-     Bldnden 
chaser  or  a  mortgage?]     A  judgment  creditor,  however,      Dksart. 
cannot  proceed  at  law  for  the  deeds,  and  this  Court  would 
not  order  their  production.    [Lord  Chancellor.    When 
a  creditor  issues  an  elegit  he  gets  a  right  to  the  estate  from 
the  date  of  his  judgment,  then  if  a  purchaser  would  succeed 
against  the  solicitor's  lien,  and  a  judgment  creditor  would 
prevail  against  the  purchaser,  would  not  he  prevail  against 
the  solicitor  ?]     Issuing  an  elegit  was  an  enlargement  of 
the  creditor's  right  which  he  had  the  power  to  effect  by 
adopting  that  step. 

The  production  of  the  deeds  by  a  solicitor  has  been  held 
to  be  a  waiver  of  his  Hen,  where  it  was  voluntary  in  order  to 
give  himself  a  better  security  ;  Jacobs  v.  Latour^  and  Clark 
V.  Gilbert^  were  the  only  cases  cited  by  the  other  side  on  the 
subject ;  in  the  first  the  change  of  possession  was  voluntary, 
which  was  also  the  case  in  the  second,  but  this  also  depended 
on  the  commission  being  superseded,  for  Ex  parte  Morgan(a) 
was  the  same  case,  except  for  the  circumstance  of  the 
superseding  the  commission  and  there  the  lien  was  held  not 
to  have  been  waived.  Mr.  Maddoch(J>)^  cites  a  case  in 
which  the  deeds  having  been  delivered  up  to  an  executor 
to  enable  him  to  maintain  certain  suits,  the  executor  was 
held  liable  to  pay  the  costs.  [The  Lord  Chancellor. 
There  must  have  been  some  contract.]  In  Little  v.  Little^ 
the  production  of  the  deeds  was  held  not  to  prejudice  the 
lien.  [The  Lord  Chancellor.  There  was  no  question 
in  that  case,  as  all  the  costs  became  due  before  the  settle- 
ment, and  though  judgments  entered  up  prior  to  the  con- 

(a)  12  Ves.  6.  (6)  Eq.  Pract.  1  Vo!.  755  ed.  18.37. 
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veyance  bind  the  estate,  it  is  subject  to  the  previous  ! 
there  is  no  point  in  that  case.  Here  the  plaintiff  1 
right  to  have  a  sale,  and  the  sale  produces  more  thai 
wants,  how  is  the  lien  to  work  on  the  surplus  ?3  Se^ 
estates  were  sold  when  one  would  have  been  suffiden 
the  plaintiff's  demand,  but  the  Court  will  not  sufft 
mistake,  in  directing  the  title  deeds  of  all  the  estates  t 
brought  in,  to  prejudice  my  client,  Pulteney  y.  Wa 
In  Harrington  v.  Price^  the  deeds  were  not  the  dien 
the  time  of  the  deposit.  An  attorney  has  a  lien  ag 
the  assignees  of  a  bankrupt,  in  respect  of  subsequent  < 
[Loiii)  Chancellor.  In  questions  of  this  kind,  th 
sigiices  stand  exactly  in  the  place  of  the  bankrupt.]  bu 
costs  there  were  incurred  in  an  action  ag^ainst  the  banl 
after  the  bankruptcy.  A  mortg^agee's  solicitor  is  en 
to  a  lien  against  a  purchaser  from  the  mortgagor,  O 
Story{a) ;  the  lien  prevails  against  bond  creditors  oi 
funds  in  Court,  Turicin  v.  Gibs(m{b) ;  Lambert  v.  J 
master(c)y  where  the  costs  have  been  incurred  for  the  hi 
of  the  estate  the  solicitor  will  be  paid  though  the  fu 
deficient,  Gret/  v.  Mathews(d).  The  deeds  relating  t 
different  estates  are  distinct. 

Mr.  /).  Lynchy  in  reply.  If  the  value  of  the  estate 
to  have  any  effect,  an  account  upon  that  point  wou 
necessary.  It  is  admitted,  that  if  the  solicitor  p 
voluntarily  with  the  deeds,  that  his  lien  would  be 
how  is  his  case  better  when  he  is  forced  to  produce  th 
There  is  no  authority  to  show  that  the  solicitor  can  n 
the  deeds  ;  the  production  being  compulsory  is  a  stro 


(<0  4  H.  &  Ad.  IX).  (h)  3  Atk.  719. 

(c)  4  D.  &  R.  J-id;  2  B.  &  C.  GIG.         (i/)  1  FI.  &  K.  301». 


CASES  IN  CHANCERY.  119 

case  than  a  voluntary  production ;  liens  depend  on  usage,  1842. 
and  the  usage  here  is  against  the  solicitor.  The  analogy  Blunden 
between  the  efficacy  of  a  lien  for  future  costs  and  a  mort-  Desart. 
g^e  for  them  is  complete,  by  considering  that  a  lien  only 
attaches  so  far  as  costs  are  incurred.  [Lord  Chancellor. 
That  is  so  in  every  case  of  equitable  mortgage  for  further 
advances ;  in  both  cases  the  claim  must  be  incurred,  but 
being  annexed  to  a  prior  title  it  avails.]  Here  the  solicitor 
must  have  had  notice  as  the  business  charged  for  was  in- 
curred in  1817,  in  making  searches  as  to  title.  [Lord 
Chancellor.  I  have  no  evidence  of  notice  to  lead  to  a 
presumption  sufficient  to  make  me  direct  an  inquiry  on  the 
point.  The  other  side  gives  up  the  ease  if  there  were 
notice.]  The  solicitor  proved  in  this  cause  and  that 
displaces  his  lien.  [Lord  Chancellor.  Suppose  he 
had  brought  his  action  ?]  If  so,  there  would  be  the  in- 
consistency, upon  which  in  Cowell  v.  Simpson(a)  it  was 
decided  that  there  was  a  waiver, — taking  bills  so  proving 
in  bankruptcy,  Ex  parte  Hornby  {h) ;  Ex  parte  Soloman(c). 
In  Little  v.  Little^  Pennefather^  B.  asks  can  a  debtor  give 
a  lien  to  the  prejudice  of  an  existing  creditor. 

Lord  Chancellor.  jVop.  28. 

I  shall  look  into  the  authorities  before  I  decide  this  case, 
it  is  one  of  great  importance ;  it  is  singular,  that  no  au- 
thority can  be  found  upon  it.  A  good  deal  of  the  difficulty 
arises  from  the  nature  of  a  solicitor's  lien,  and  on  its  being 
merely  a  right  to  withhold  the  papers  from  his  client,  and 
not  a  right  to  enforce  his  claim  against  him,  this  renders  it 
unlike  a  lien  arising  in  the  case  of  a  contract. 

(a)  16  Yes.  282.  (6)  1  Buck.  ^il.  (c)  I  G.  &  J.  1% 
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1S42-  It  is  quite  settled,  that  the  right  of  lien  is  as  agunst 

i' 

Dlinden  client  and  his  heiis  and  executors,  and  other  representati' 
Dehart.  general ;  and,  that  though  the  papers  may  come  into 
solicitor's  hands  in  different  particular  transactions,  he 
a  lien  for  the  general  balance  due ;  it  is  also  quite  cl 
that  a  prior  incumbrancer  can  never  be  affected  by 
lien  ;  the  solicitor  has  a  lien  on  the  deeds  which  belonj 
his  client,  but  if  they  did  not  belong  to  his  client  w 
they  came  into  his  possession  he  can  have  no  right  to  th 
when  his  client  had  none,  and  in  no  case  can  he  hai 
greater  right,  and  he  takes  them  subject  to  the  same  lial 
ties  as  to  owncrsliip.  So  far  all  is  clear,  but  it  becomes  \ 
doubtful  how  these  rules  are  to  work  when  a  case  of  i 
sort  arises  ;  persons  entitled  to  a  prior  claim  to  the  de 
[  -{V-  may  enforce  it  and  compel  their  production,  as  the  solic 

Id  1 1  has  no  right  to  retain  them  against  prior  incumbrancers 

then,  in  consequence  of  the  exercise  of  this  right,   a  tl 


]"  person  becomes  incidentally  benefitted,  whether  it  is  [ 

j  sible  to  take  from  this  third  person  the  incidental   ben 

thus  obtiiiiied  ? 

When  you  look  at  it  with  nicety  and  on  technical  grouo 
the  only  grounds  upon  which  the  Court  can  look  at 
I  fear  you  will  find,  that  after  production,  the  lien  cam 
be  maintained,  unless  you  give  to  it  a  character  that  d 
not  belong  to  it,  that  of  a  pledge  or  mortgage;  it  would 
clear  if  it  were  a  lien  arising  out  of  a  contract ;  you  des 
to  use  this  as  if  it  were  a  mortgage,  you  insist  on  steppi 
in  according  to  priority,  that  is,  to  deal  with  it  as  if 
were  what  it  is  not — not  a  mere  right  to  withhold,  but 
actual  right  in  priority.  The  right  is  to  withhold  poss 
sion  of  the  deeds,  and  to  lock  them  up  until  the  claim 
satisfied ;  if  then  a  superior  claimant  says  to  the  solicit 


CASES  IN  CHANCERY.  121 

you  cannot  lock  up  these  papers  against  me,  and,  therefore,  1842. 
open  your  box  and  bring  them  out — the  privilege  is  lost ;  Blunden 
it  was  to  withhold  the  deeds  from  the  sight  of  any  one,  Desabt. 
but  some  one  else  is  entitled  to  the  thing.  I  am  afraid  it 
will  turn  out,  in  principle,  that  if  an  incidental  right  arise 
to  a  third  party  from  such  compulsory  production,  the  party 
producing  must  relinquish  all  lien,  and  that  to  hold 
otherwise  would  be  treating  the  right  of  lien  as  an 
incumbrance,  which  it  is  not.  On  the  other  hand,  if  there 
be  distinct  estates  and  distinct  title  deeds,  although  the 
Court  might  not  distinguish  the  rights  to  a  mere  trifle  in 
the  value  of  the  estates,  yet  it  would  never  wantonly  order 
the  production  of  all  the  deeds,  if  the  right  of  the  solicitor 
would  be  thereby  sacrificed,  it  would  order  the  produc- 
tion of  as  much  as  was  necessary  in  order  to  satisfy  the 
plaintiff's  demand,  and  leave  the  rest  of  the  deeds  in  the 
solicitor's  possession.  In  this  case,  if  a  gpreater  production 
took  place  than  was  necessary  under  the  order,  the  Court 
would  set  it  right  and  make  such  an  amendment  in  it  as 
would  save  the  right  of  the  solicitor,  if  the  solicitor  obeyed 
the  Court  "  without  prejudice  to  his  lien ;"  the  Court  will 
protect  him  now  as  it  would  have  protected  him;  as  he 
might  have  protected  himself  by  calling  the  attention  of 
the  Court  to  the  circumstance  at  the  time. 

If  that  point  be  against  the  solicitor  his  case  is  gone ; 
supposing  it,  however,  with  him,  then  the  other  question 
would  arise,  and  it  is  one  of  great  importance  and  of  the 
first  impression.  Notwithstanding  all  the  very  able 
arguments  and  the  great  research  on  both  sides,  I  have 
not  heard  anything  to  satisfy  me  as  to  how  this  right  of 
lien  stands  in  respect  to  incumbrancers ;  and  it  was  with 
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that  view  that  I  pressed  counsel  as  to  the  effect  of  a  sale. 
Suppose  a  client  deposits  his  deeds  with  his  solicitor,  and 
goes  on  to  employ  him,  the  solicitor  has  a  lien  for  the 
costs  incurred;  the  client  then  divests  himself  of  the 
ownership  and  conveys  to  a  purchaser,  and  the  purchaser, 
from  neglect  or  otherwise  leaves  his  deeds  uncalled  fbr 
for  some  time ;  but  on  their  being  required  the  solidtw 
says  that  he  has  a  lien  on  them,  not  only  for  costs  incurred 
up  to  the  time  of  the  purchase,  but  during  the  whole  time 
that  they  lay  with  him ;  and  that  the  client  may  go  on 
employing  him  and  adding  costs  which  will  chaise  yoar 
estate,  and  that  as  a  security  for  these  additional  costs  he 
may  retain  those  deeds  which  are  the  life  of  your  estate, 
and  which  follow  it  as  the  shadow  does  the  substance — it 
will  be  difficult  to  establish  that ;  it  is  consistent  that  both 
interests  may  subsist,  the  lien  of  the  solicitor  as  long  as  the 
estate  belongs  to  his  client,  but  when  the  estate  is  trans- 
ferred, the  right  of  the  purchaser  to  the  deeds  is  unim- 
peachable. It  is  a  general  proposition  which  no  barrister 
should  question,  that  the  right  to  the  estate  carries  the 
right  to  the  deeds,  they  are  the  charter,  and  as  I  said  are 
the  shadow  of  the  substance ;  they  are  not  indeed 
inseparably  incident,  for  the  owner  may  destroy  them  or 
sell  them  as  parchment,  but  such  conduct  is  out  of  the 
course  of  things.  My  impression,  therefore,  is  very  strong 
at  present,  that  when  the  estate  is  sold  the  right  to  all 
further  lien  is  at  an  end.  As  to  a  mortgage  the  case 
stands  on  exactly  the  same  grounds  as  a  sale  out  and  out;  in 
the  one  case  the  purchaser  is  wholly  owner,  in  the  other  only 
pro  tantoj  but  the  conveyance  to  him  g^ves  him  the  same 
right  as  the  purchaser,  with  this  diflference  only,  that  the 
estate  of  the  one  is  redeemable,  that  of  the  other  is  not. 


\ 
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If  it  be  so  with  regard  to  purchasers  and  mortgagees,  how  1842. 
does  it  stand  as  to  judgment  creditors  ?  It  is  true  that  a  Bldnden 
judgment  creditor,  till  he  has  sued  out  an  ekffit^  is  a  Dksabt. 
general  not  a  special  incumbrancer;  as  I  said  before  in 
this  Court,  a  judgment  is  a  potential  not  an  actual 
charge(a),  but  it  is  a  general  lien,  and,  as  such,  you 
cannot  disturb  it  in  any  way,  or  prevent  it  from  attaching ; 
in  this  case  the  prior  judgments,  though  no  ekffit  was 
sued  out,  would  bind  the  purchaser  and  mortgagee,  and 
take  priority  of  both  ;  if  then  the  purchaser  and  mort- 
gagee prevail  against  the  lien,  it  would  be  singular  if  the 
judgment  creditor  should  be  postponed  to  it ;  the  judgment 
is  to  be  satisfied  before  the  mortgage  or  the  purchase,  and 
yet  that  the  lien  should  be  held  to  prevail  against  it,  and 
that  the  solicitor  should  be  satisfied  before  the  judgment 
creditor,  would  seem  hardly  possible. 

I  think  the  true  construction  will  turn  out  to  be,  that 
where  there  is  a  transfer  of  right  to  the  estate  after  the 
solicitor's  lien  has  attached,  the  transferree  has  a  right  to 
the  deeds  from  the  date  of  the  transfer,  and  that  the  lien 
can  only  prevail  to  that  extent. 

There  is  inconvenience  on  both  sides;  but  a  solicitor 
whose  demand  arises  from  business  done  from  day  to  day 
is  much  more  likely  to  know  of  the  dealings  of  his  client 
with  the  estate  in  relation  to  which  he  is  claiming  costs, 
than  a  purchaser  is  to  know  of  the  lien  of  the  solicitor. 
My  present  impression,  therefore,  is  against  the  solicitor's 

(a)  Ante,  Vol.  1,  p.  512. 
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1842.  right.     On  the  other  hand,  howeyer,  much  may  be  said ; 

Blundbn  it  is  a  question  of  great  nicety,  and  I  will  look  into  the 

Desart.  authorities  before  I  finally  dispose  of  the  case. 


Dee.  2. 


The  Lord  Chancellor. 

Two  questions  were  argued  in  this  case — first,  whether 
the  plaintiff,  a  prior  incumbrancer,  and  having  a  right 
to  the  deeds  prior  to  the  solicitor's  lien,  having  obtidned 
production  of  the  deeds,  has  destroyed  the  lien — secondly, 
whether  if  this  be  not  so,  the  judgment  creditor  has  a  right 
to  the  deeds  as  against  the  solicitor,  on  paying  off  the 
sums  due  to  the  solicitor  on  the  entering  up  of  the  judg- 
ment. These  questions  led  to  the  discussion  of  the 
general  nature  of  lien.  This,  as  between  solicitor  and 
client,  is  a  very  general  right ;  it  may  indeed  be  waived 
by  taking  a  different  security  as  in  CoweU  v.  Simpson^ 
which  decision  was  approved  of  by  Lord  Eldoiiy 
though  objected  to  by  the  Chief  Justice  in  Stevenson  t. 
Blakelocky  or  he  may  lose  his  lien  by  proving,  under  a 
commission,  as  in  Ex  parte  Solomon,  or  by  concurring 
in  a  sale  under  an  execution  at  his  own  suit  as  in  Jacobs  ?. 
Latour^  which  ease  was  followed  by  Clark  v.  Gilbert,  to 
the  same  effect. 

It  is  not  my  intention  to  reconcile  the  different  cases  on 
the  point,  but  I  may  remark  that  it  would  be  diflScolt 
to  reconcile  Ex  parte  Morgan  with  the  cases  referred  to. 

A  solicitor's  lien  is  very  distinguishable  from  a 
mortgage,  for  though  a  solicitor  cannot  have  a  legal 
mortgage  for  future  costs,  yet  he  may  acquire,  by  lien,  a 
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security  for  costs  incurred  subsequently  to  the  deposit  of  1842. 
the  deeds.  If  he  expressly  contract  for  a  security  for  Blundkm 
future  costs,  by  a  pledge  of  the  deeds  by  way  of  equitable  Dksabt. 
mortgage,  the  transaction  could  not  be  supported,  while 
the  deposit  of  those  very  deeds  would  give  a  lien  for  those 
costs.  It  requires  a  strong  case,  as  Lord  Eldon  says,  in 
the  passage  referred  to  by  Lord  Cotienhanii  in  Richards  v. 
Flafely  to  take  deeds  away  from  a  solicitor,  but  I  cannot 
say  that  the  Court  has  not  jurisdiction  to  require  produc- 
tion of  the  deeds  upon  the  money  being  paid  into  Court. 
But  as  a  general  rule,  the  solicitor's  right  is  protective 
only,  to  withhold  production  of  the  deeds  until  he  has 
been  paid,  and  it  cannot  be  enforced  by  bill  or  otherwise. 
All  those  points  were  fully  argued  here,  but  they  are  only 
important  so  far  as  they  illustrate  the  question  before 
us. 

It  was  admitted  here  that  a  lien  arising  upon  a  deposit 
of  deeds  would  not  prevail  over  a  prior  right  to  the  deeds ; 
Smith  V.  Chichester,  which  was  before  me,  went  upon  this 
principle.  In  Little  v.  Little  the  Court  so  far  favoured  the 
lien  as  to  marshal  the  assets,  so  as  to  throw  a  puisne 
judgment  creditor  on  another  estate,  but  the  prior  right 
prevailed,  and  here  the  plaintiff's  right  to  the  production 
of  the  deeds  is  not  impeached.  It  was  said  that  this  right 
might  be  enforced  without  prejudice  to  the  lien;  but  such 
a  reservation  is  not  entitled  to  much  authority.  Stedman 
V.  JVebb  was  cited  as  an  authority  to  show  that  pro- 
duction of  the  deeds  does  not  impeach  the  solicitor's  lien, 
but  it  is  not  an  authority  for  that  position,  it  only  shows  that 
the  production  does  not  transfer  the  lien  from  the  docu- 
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ment  to  the  fund.  Lord  Cottenham{a\  in  Bozon  ' 
land^  says,  that  if  the  solicitor  "  voluntarily,  witho 
^^  agreement,  produces  the  document,  he  cannot  afte 
^^  fasten  upon  the  sum  recovered  for  a  remuners 
here  there  was  not  only  a  right  to  the  production 
solicitor,  but  to  a  delivery  over. 


The  contest  here  is  between  the  solicitdrand  a  juc 
creditor,  the  latter  did  not  require  the  deeds,  and  i 
ask  the  aid  of  the  Court  to  obtain  their  productioj 
were  taken  from  the  solicitor  at  the  instance  of  the  p! 
and  for  the  purposes  of  the  plaintiflPs  suit ;  and  as  I 
when  this  case  was  before  me  last,  if  there  was  nothin 
than  this,  I  think  the  creditor  would  reap  the  full  be 
the  production  obtained  by  the  plaintiff,  without  sat 
the  solicitor's  demand.  But  it  is  said  that  in  th 
there  were  several  estates  held  by  distinct  titles,  t 
title  deeds  of  all  the  estates  were  produced,  that  the 
sold  produced  a  far  gpreater  sum  than  was  requi 
satisfy  the  plaintiffs  claim,  and  that  the  Court  wou 
on  account  of  the  plaintiff's  prior  right,  wantonly  t 
the  deeds  from  the  solicitor.  If  the  decision  of  thi 
were  necessary  I  would  not  decide  it  without  an  i 
into  the  fact,  but  it  will  not  be  necessary  for  me  to  de 
The  question  here  to  be  decided  is,  what  is  the  sol 
right  as  to  parties  claiming  after  the  delivery  of  the 
In  Jacobs  v.  Latour  the  Chief  Justice(J),  says 
"  between  debtor  and  creditor,  the  doctrine  of  liei 
^^  equitable  that  it  cannot  be  favored  too  much ; 
"  between  one  class  of  creditors  and  another  there  is 


(fl)  4  My.  &  C.  359. 


(h)  5  Bing.  132. 
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"  same  reason  for  favor."  No  authorities  were  cited  to  show  1842. 
that  lien  prevails  against  a  creditor,  for  costs  incurred 
subsequently  to  his  demand,  except  the  cases  of  Lambert  v. 
Buckmaster^  Ogle  v.  Story^  and  Turwin  v.  Gibson;  the 
last  of  these  cases  only  applied  to  the  case  of  bond 
creditors,  and  decided  that  the  lien  would  prevail  against 
them  after  the  client's  death,  which  is  very  different  from 
that  of  judgment  creditors,  and  it  does  not  touch  this  case ; 
Lambert  v.  BuckmAster,  extended  the  right  to  lien,  to  costs 
incurred  by  a  bankrupt  subsequently  to  the  commission 
being  issued  against  him,  but  that  went  on  the  plain 
ground  that  the  solicitor  had  the  same  right  of  lien  against 
the  assignees  as  he  had  against  the  bankrupt(a).  Ogle  v* 
Story  was  a  very  simple  case ;  there  is  no  difficulty  in  the 
case  itself,  the  only  difficulty  arises  from  the  reasons  given 
by  the  Judges,  as  stated  in  the  report :  there  a  man  mort- 
gaged his  estate,  and  then  contracted  to  sell  the  estate 
clear  of  the  mortgage,  but  the  mortgagee's  solicitor  refusing 
to  deliver  up  the  deeds  until  his  bill  was  paid — the 
purchaser  paid  it ;  it  was  afterwards  ascertained  that  there 
were  items  in  the  bill  with  which  the  mortgagor  was  not 
properly  chargeable,  and  the  purchaser  accordingly  brought 
his  action  to  recover  the  sum  which  he  had  over-paid; 
Lord  Denman  says,  "  It  is  not  contended  that  the  mort- 
**  gagee  had  not  a  right  to  pledge  these  deeds.  Then 
**  a  party  who  takes  property  subject  to  a  mortgage 
<'  must  ask  where  the  title  deeds  are ;  he  must  secure 
**  himself."  Mr.  Justice  Littledale  added,  "  the  plaintiff 
'*  should  have  ascertained  before  in  whose  hands  the  deeds 
**  were.''  These  opinions  were  relied  on  here,  to  show  that 
the  lien  bound  third  persons  who  did  not  get  up  the  deeds ; 

(a)  See  In  re  Cornwalh,  post  p.  131. 
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^  ^^^'  ,  but  the  decision  of  that  point  was  not  necessary  in 
Blundbn  ^jj^gg^  f^y  j|.  could  hardly  be  contended  that  the  mortg 
Desabt.  could  give  a  lien  beyond  what  was  due  to  himself;  i 
was  no  such  point  decided.  The  costs  were  much 
than  the  mortgage  money.  Mr.  Justice  Parke  seen 
put  the  case  upon  the  right  ground,  he  says,  " 
^*  defendant  had  a  lien  for  the  amount,  to  which  he 
**  entitled  against  Fullwood.  He,  as  mortgagee  o\ 
^^  property,  was  competent  to  pledge  the  deeds  with 
^*  defendant  for  that  sum.  The  fact  is,  that  the  pla 
**  has  over-paid  Fullwood,  and  he  should  have  takei 
<^  remedy  against  him ;"  thus  explained,  the  case  is  m 
authority  against  the  judgment  creditor. 

Independently  of  these  authorities  it  was  argued  fo 
solicitor,  that  his  right  depended  on  the  right  of  his  cli 
and  the  delivery  of  the  deeds  is  compared  to  an  equii 
mortgage  ;  and  authority  was  cited  to  show  tha 
equitable  mortgage,  for  future  advances,  would  bind 
deeds  against  judgment  creditors  ;  Lord  Cotienhani 
miitworth  V.  Gaugain^  said  that  that  depended  oi 
elegit  not^^being  issued.  If  thb  were  the  case  of  an  eq 
ble  mortgage,  it  might  deserve  separate  considera 
whether  the  judgment  creditor  could  meddle  with  yo 
the  last  case,  although  I  see  no  reason  to  doubt  the  rule 
I  down  by  me(a)  in  Averall  v.  Wade.     There  was,  howi 

a  failure  here  to  assimilate  this  lien  to  an  equitable  i 
gage.     The   solicitor's  lien  prevents  his  client  defei 
!  >  i'^  the  solicitor's  right  to  the  deeds,  so  &r  as  costs  have 

Iff  incurred  ;  but  it  does  not  prevent  him  from  mortgagin 

I;'  •  selling  the  estate.     It  was  admitted  here,  that  after  n( 


I 


If  • 


(a)  1  LI.  &  G.  262. 
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to  the  solicitor  of  the  accrual  of  right  to  another,  the  right  JB42. 
to  lien  would  have  been  lost  in  respect  of  subsequent  costs.  Blundek 
I  have  already  stated  my  opinion  to  be,  that  the  lien  Desabt. 
would  not  prevail  against  a  purchaser  or  mortgagee  for 
subsequent  costs,  and  that  as  a  judgment  creditor,  inter* 
mediate  between  the  deposit  of  the  deeds  and  the 
purchase  or  mortg^e,  would  prevail  over  both,  it  was 
difficult  to  know  how  to  manage  if  the  lien  were  to  prevail 
against  the  judgment  creditor.  It  was  said  that  a  judg- 
ment was  not  like  a  sale  or  mortgage ;  but  the  judgment 
creditor  has  a  right  to  bind  the  estate  which  cannot  be 
defeated ;  he  may  sue  out  an  eleffit ;  he  may  get  a  Receiver 
appointed  independently  of  the  Receiver  Act  in  this 
country ;  he  is  entitled  to  redeem  a  prior  mortgage  ;  and 
after  the  death  of  the  conuzor  he  may,  in  this  country,  file 
a  bill  for  a  sale.  I  see,  the  Master  of  the  Rolls,  in  bis 
judgment  in  this  case,  adheres  to  his  decision  in  Kealy  v« 
Bodkin.  I  must  say  that  I  entertain  the  same  opinion 
as  I  did  in  Henry  v.  Smith  ;  and  JVnlford  v.  Marchani{a)  is 
not  impeached  by  it ;  and  I  merely  mention  the  fact  lest 
by  my  silence  it  might  be  thought  that  I  had  any  doubts  as 
to  its  correctness.  I  am  of  opinion  then  that  the  right  of  the 
judgment  creditor  must  prevail  over  the  lien  of  the  solicitor ; 
the  judgment  creditor  certainly  has  not  a  right  to  the 
custody  of  the  deeds,  but  they  must  wait  on  the  owners  of 
the  estate,  who  all  are  interested  in  them ;  however  the 
judgment  creditor  may  acquire  a  right  to  the  deeds, 
although,  in  general,  he  has  no  occasion  for  them.  The 
solicitor's  lien  cannot,  out  of  this  Court,  be  enforced 
against  the  judgment  creditor,  and  this  Court  must  follow 


(a)  2  B.  &  Ad.  315. 
VOL.  II. 


N 
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1842.  the  legal  right.  Counsel  relied  on  Head  v.  EgerUm,  to 
Blunden  show  that  a  mortgagee  does  not  acquire,  on  his  mortgage^ 
Desart.  such  a  right  to  the  deeds  as  to  make  the  Court  take  them 
from  a  person  with  whom  they  had  been  deposited ;  and 
that  that  case  was  recognized  by  HarrmgUm  r.  PriBt^  and 
distinguished  frt>m  it  as  being  the  case  of  a  mortf;age.  But 
supposing  that  the  deposit  in  Head  v.  Egerton^  was  Uke  the 
solicitor's  lien  here  it  would  not  help  his  case ;  the  fint 
mortgagee  might  have  brought  his  action  at  law;  the 
equity  of  the  plaintiff,  in  Head  y.  EgerUm^  could  not  have 
been  greater  if  it  had  been  the  case  of  a  purchase  instead 
of  a  mortgage.  The  distinction  between  Harrinfftxm  r. 
Prtce,  and  Head  v.  Egerton^  did  not  depend  upon  the 
difference  between  the  rights  of  a  purchaser  and  a  mort- 
gagee who  both  equally  have  a  right  to  the  deeds ;  bat 
because  a  Court  of  Equity  would  not  interfere  as  betwe^ 
either  of  them,  and  a  subsequent  purchaser  withoat 
notice. 

I  was  not  referred,  in  the  argument,  to  the  grounds  of 
the  Master  of  the  Rolls*  decision,  but  I  have  been  favored 
with  a  report  of  the  case,  which  is  about  to  be  published, 
and  which  contains  an  elaborate  argument  of  the  late 
Master  of  the  Rolls.  That  learned  Judge  there  said 
**  whether  such  lien  would  prevail  agdnst  a  mortgage,  of 
*^  which  the  solicitor  had  notice,  beyond  the  amount  of  tlie 
"  costs  due  when  the  mortgage  was  executed,  I  am  not 
**  called  upon  to  determine."  It  is  admitted  here  that  if 
the  solicitor  had  had  notice  of  the  judgment,  he  could  not 
recover  any  subsequent  costs  against  the  judgment  creditor; 
and  this  must  be  so ;  in  a  case  of  this  kind  there  is  no 
contract ;  the  lien  depends  on  the  law,  and  the  law  cannot 
give  a  lien  for  the  debt  of   the  client  upon    deeds  not 
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belonging  to  the  client  but  to  others.  With  respect  to  amort-       1842. 
gage  ayailing  for  further  advances  made  after  notice  of  a  sub-     Blundem 
sequent  mortgage,  when  that  question  comes  to  be  discussed,     Desabt. 
it  may  be  a  question  whether  the  case(a)  mentioned  in  the 
judgment  can  be  safely  relied  on.     Here  it  is  said  that  the 
solicitor  had  not  notice ;  in  all  probability  he  was  aware 
of  the  judgment,  but  as  notice  has  not  been  proved  I 
must  assume  that  there  was  none. 

On  the  whole,  I  must  reverse  the  order  of  the  Master 
of  the  Rolls,  and  direct  the  Master  to  review  his  Report, 
and  declare  that  the  lien  cannot  prevail  over  the  judgment 
creditor^  beyond  the  amount  due  for  costs,  at  the  time  of 
the  rendition  of  the  judgment. 

No  costs.     Deposit  to  be  taken  back. 

(«)   Crardon  t.  Graham,  7  Vin.  Ab.  52,  PI.  3 ;  2  Eq.  C.  Ab.  598,  c.  16. 


In  re  Cornwall,  a  Bankrupt. 


Nov.  29. 


(jTBORGE  Cornwall,  the  bankrupt,   having  a  demand  The  right 

which  a  puisno 
against  one  William  Baldwin,  the  latter  by  deed  of  the  mortgagee 

25th   of  May,    1833,   assigned  to   the   bankrupt   certain  ^^^'of  com- 
pelling the 
prior  mort- 
gagee when 
he  has  a  so- 
oond  fand  to  resort  to,  and  the  common  fund  is  a  deficient  one,  to  exhaust  the  second 
fund  before  he  touches  the  common  one,  exists  where  the  mortgagor  has  become  bank- 
nipt. 

As  a  general  rule,  the  assignee  of  a  bankrupt  stands  exactly  in  the  place  of  the  bank- 
rupt as  to  third  persons. 


k 
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1842.        policies  upon  his  (Baldwin's)  life,  and  also  granted  a  rent 
^n  re        charge   for  the  purpose   of  paying  the  premiums.     The 

VyORNWJLLI<> 

bankrupt  being  indebted,  to  the  amount  of  £5,000,  to  his 
brother,  Henry  Cornwall,  g^ranted  to  him  by  deed  of  the 
13th  of  February,  1836,  a  mortgage  of  the  lands  of 
TuUyland,  and  by  deed  of  even  date  also  assigned  to  him 
Baldwin's  policies  and  rent  charge,  upon  trust,  to  apply 
the  monies  to  be  received  out  of  the  policies  in  discharge 
of  the  mortgage  debt.  At  a  later  period,  in  the  year  1836, 
the  bankrupt  mortgaged  the  equity  of  redemption  of  TuUy- 
land, to  Thomas  Wise,  to  secure  £6,000.  On  the  Ist  of  July, 
1837,  the  commission  issued  against  the  bankrupt,  and  s 
person  of  the  name  of  Belcher  was  chosen  assigpaee.  In 
May,  1830,  Baldwin  died,  whereupon  Belcher  put  in  a 
claim  to  the  policies  as  having  been  in  the  disposition  of 
the  bankrupt,  at  the  time  of  the  bankruptcy  ;  and  the 
question  having  been  argued  in  the  Bankruptcy  Court, 
the  Commissioner,  on  the  25th  of  May,  1839,  decided  that 
some  of  the  policies,  as  to  the  assignment  of  which  no 
notice  had  been  given,  were  in  the  bankrupt's  disposition, 
and  belonged  to  Belcher  as  assignee,  but  that  the  others 
belonged  to  Henry  Cornwall.  Tullyland  was  insufiBcient 
to  meet  the  total  amount  of  the  two  mortgages.  The 
sums  secured  by  the  policies  had  been  lodged  in  Court  to 
the  credit  of  a  cause  instituted  in  relation  to  the  bankrupt's 
affairs. 

The  Solicitor  General^  for  Henry  Cornwall,  now  applied 
for  an  order  for  payment  of  the  amount  of  the  policies 
decided  to  belong  to  him. 

Mr.  B.  Keller^  for  Belcher  the  assignee,  submitted  that 
the  policies  which  were  a  fund  for  the  general  creditors 
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should  not  be  applied  in  payment  of  the  first  mortgage,  for        1842- 

the  benefit  of  the  subsequent  mortgagee.  ^   ^^  »■« 

^  ^  ^  Cornwall. 

Mr.  Sergeant  Warren  and  Mr.  Collins,  Q.C.,  with  whom 
was  Mr.  Jenkinsj  for  Thomas  Wise  the  subsequent  mort- 
gagee.— As  far  as  our  client  is  concerned,  Henry  Cornwall 
might  have  been  compelled  to  pay  himself  out  of  the 
policies,  as  far  as  they  would  go,  Averall  v.  Wade{a)  ; 
and  we  should  have  the  same  privilege  against  the  general 
creditors  as  against  him. 

Mr.  Keller  for  the  assignee. — The  mortgage  to  Wise 
is  for  £6,000,  therefore  the  lands  of  TuUyland  are 
unproductive  to  the  general  creditors.  The  effect  of 
allowing  Cornwall  to  resort  to  the  policies  first,  will  be  to 
benefit  Wise ;  he  should  resort  first  to  the  lands  which 
are  not  common  to  him  and  the  general  creditors,  unless 
it  appear  that  the  policies  were  the  primary  security (i). 

The  Lord  Chancellor. 

As  far  as  the  case  depends  upon  the  deeds  no  question 
arises  as  to  which  security  is  primary,  or  which  collateral. 
A  person  possessed  of  policies  of  insurance,  and  of  an  estate, 
borrows  money,  and  secures  the  repayment  of  it  by  a 
mortgage  of   the  lands,  and   by   an  assignment   of  the 


(a)  1  LI.  &  G.  252. 
(6)  It  did  not  appear  from  the  deeds  whether  the  policies  or  th« 
mortgage  was  intended  to  be  the  primary  security.  The  assignm<mt  '/f 
the  policies  contained  a  recital  that  the  money  was  tuUhMuunX  on  tb<9 
security  of  the  policies  and  of  the  mortgage,  and  the  mortgage  fM'\iM\ 
the  loan  to  be  on  the  security  of  the  mortgage  and  also  tm  an  asfttgnrn^'rtt 
of  policies  of  insurance  of  equal  date.  Nothing,  iher4:fiirH,  turned  uittm 
the  deeds. 
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1842.        policies.     He  then  subsequently  g^rants  a  mortgage  of  the 
In  re        lands  only,  and  the  question  here  arises  between  this  subse- 

CORNWALL.  ^ 

quent  mortgagee  and  the  general  creditors  of  the  bankrupt 
It  is  said,  on  behalf  of  the  assignee,  that  the  lands  being 
exhausted,  the  general  creditors  have  no  interest  in  them, 
but  have  an  interest  in  the  policies,  as,  if  I  confined  the 
first  mortgagee  to  his  landed  security,  the  policies  would  not 
be  touched  by  him,  and  would  fidl  into  the  general  funds; 
but  if  I  allow  him  to  go  against  the  policies,  the  second 
mortgagee  will  be  paid  at  the  expense  of  the  general 
creditors.  The  question  is,  what  is  the  rule  of  the  Court 
upon  the  point  ?  It  is  perfectly  settled  that  if  a  debtor  has 
given  security  to  two  persons,  and  if  one  of  them  has  two 
funds  to  resort  to,  and  the  other  has  only  one  of  these 
funds  as  his  security,  and  there  is  a  deficiency  in  the 
fund  which  is  doubly  charged,  to  meet  both  demands,  the 
Court  always  throws  upon  the  second  security,  as  Beur  as 
it  will  bear  it,  the  claim  of  the  creditor  having  the  two 
funds.  Then  is  there  any  thing  in  this  case  to  take  it 
out  of  the  general  rule  ?  The  rule  in  bankruptcy  is  dear, 
that  the  assignee  stands  in  the  place  of  the  bankrupt,  and 
takes  subject  to  all  equities  to  which  he  was  liable,  exc^ 
so  far  as  he  may  be  at  liberty  to  impeach  certain  transactions 
which  would  bind  the  bankrupt ;  but  in  cases  of  this  kind 
he  stands  in  exactly  the  same  place.  Therefore,  if  this 
arrangement  would  be  proper  as  against  the  bankrupt, 
it  must  be  also  applied  against  the  assignee  who  is  bound 
by  the  same  equity. 


^ 
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1842. 


HALL  V.  HILL. 

T  November  S. 

HIS  cause  came  on  upon  report  unexcepted  to.  rpj^^  ^^^^^  ^^ 

incumbrancers 
or  their  tra8> 

Mr.  Robert  R.  Warren  applied  for  the  costs  of  Marefaret  tees,  who  are 
^'^  °  declared  enti- 

Davies,  who  was  a  trustee  for  an  incumbrancer,  prior  to  tied  to  costs, 

are  to  be  paid 
plaintiff,  and  sought  for  an  order,  that  the  plaintiff  should  out  of  the 

pay  her  her  costs,  and  have  them  over  against  the  fund,  ing  to  their 

Hickson  V.  Byme{a)^  Peyton  v.  M*Dermott{b).  ^"^"  ^' 

His  Lordship  having  observed,  that  such  a  practice 
might  prove  very  inconvenient,  and  tend  to  bar  justice, 
said,  that,  however,  there  must  be  some  settled  practice 
upon  the  point,  and  that  he  would  follow  that;  his 
Lordship,  therefore,  inquired  of  Mr.  Sergeant  Warren 
as  to  what  the  practice  was,  and  he  having  stated  it 
to  be  that  the  parties  should  have  their  costs  out  of  the 
fund. 

The  Lord  Chancellor. 

I  desire  then  that  the  rule  may  be  considered  as  settled ; 
that,  in  general,  the  parties  are  to  have  their  costs  out  of 
the  fund  in  the  first  instance  ;  if  the  fund  be  deficient, 
the  plaintiff  may  then  be  required  to  pay  them. 


(a)  2  MoU.  473.  (6)  1  Dr.  h  Wal.  196,  p.  233. 


136 


;.  I 


m 


:ii; 


I 


1842. 


CASES  IN  CHANCERY. 


Lot  tho  defendants,  the  ReT.  Edward  Fitzgerald  Conyera 
Margaret  Davics,  be  paid  the  costs  of  this  suit  with  the  other  defcn* 
according  to  the  priority  of  their  incnmbrances.  Let  the  plaintiH 
the  several  defendants  in  those  causes,  to  whom  any  charges,  deb 
legacies  are  reported,  have  the  costs  of  this  suit,  with  the  other  d 
ants,  according  to  tho  priority  of  their  incumbrances.  Let  the  ph 
and  the  soveral  defendants  in  these  causes,  to  whom  charges,  deb 
legacies  are  reported,  have  the  costs  of  their  suit,  out  of  the  prod 
the  said  sale,  according  to  the  priorities  of  their  respective  den 

•  •  ^  •  *  And  in  case  the  produce  of  said  sal< 
prove  insufficient  for  the  payment  of  the  said  several  incumbr 
debts,  charges,  and  costs,  let  the  plaintiff  be  at  liberty  to  apply 
Court  in  reference  to  the  priority  in  which  he  should  be  paid  his  co 

Reg.  Lib.  184^ 


In  re  MURRAYS,  Minors. 

November  12. 

When  a  male  iN  this  case  Mr.  Hutton  moved  that  the  petitioi 
Court  marries  confirmed.  One  of  the  minor  wards,  John  G.  Mu 
the  marriage  ^^^  committed  a  contempt  by  marrying  when  under 
b  'the  c'ourt  ^^  married  a  lady  older  than  himself,  and  who  ha 
as  a  valid  one,  portion.     The  marriage  had  been  performed  by  a  degi 

ine  V/Oun  nas 

no  power  to     Protestant  Clergyman,  and  on  the  matter  beinsr  bro 

compel  him  to  ^  ° 

settle  his  es.     before  his  Honor,  the  late  Master  of  the  Rolls,  he,  a 

tate  in  such  a 

way  as  to  ex-  desirc   of  the    mother  and   guardian   of  the   mmor, 

elude  the  vrife 

from  all  bene-  directed  the  marriage  to  be  re-solemnized  regularly,  a] 
the  same  time,  as  a  punishment  to  the  lady,  had  refen 
to  the  Master  to  approve  of  a  scheme  of  a  settle: 
by  which  she  should  be  precluded  from  having  any  pa 
his  property  secured  to  her  in  the  event  of  his  death, 
minor  would  attain  his  age  on  the  20th  December,  1 8 


Mr.  Hutton  submitted  that  the  minor  being  in  cont< 
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could  be  compelled  as  a  condiuon  of  his  being  discharged  104^ 
out  of  contempt  to  execute  the  settlement  proposed.  Edes 
V.  Brereton  (a)  ;  In  re  Walker  (b) ;  In  re  Donne  (c)  ; 
Barrington  v,  Grogan{d).  That  the  consent  of  a  wife  in 
open  court,  not  entitling  her  husband  to  receive  her 
property  without  making  a  settlement,  is  analogous  to  the 
Court's  refusing  to  give  a  male  ward  his  property,  except 
upon  condition  of  his  settling  it  as  the  Court  shall  direct ; 
that  the  Court  has  jurisdiction  over  a  ward  though  he  has 
come  of  age,  Stackpole  v.  Beaumont(e), 

The  Lord  Chancellor. 

I  can  do  nothing  with  this  order.  The  ward  married  a 
lady  older  than  himself  and  without  property ;  the  Court 
thinks  the  marriage  doubtful,  and  orders  it  to  be  re-solemn* 
ized,  and  at  the  same  time  orders  him  to  settle  his  real 
unincumbered  estate,  not  for  the  purpose  of  providing  for 
his  wife,  whom  he  was  bound  to  provide  for,  but  to  exclude 
her  from  all  participation  in  it.  The  marriage  is  made 
valid  by  the  Court,  and  one  would  think  that  the  settle- 
ment should  be  prepared  regarding  it  as  such.  I  doubt 
that  I  have  jurisdiction  to  do  what  is  asked.  If  a  man 
improperly  marries  a  female  ward,  I  can  compel  him  to 
execute  a  settlement  for  the  sole  benefit  of  her  and  her 
issue ;  but  what  is  asked  here  would  be  punishing  the  male 
ward,  to  deprive  the  woman  of  an  interest  in  his  property. 
She  may  be  to  blame,  she  may  have  behaved  ill  by  marry- 
ing,  and  so  may  he,   but  I  cannot  do  this  during  the 


(fl)  West.  Ch.  Rep.  348. 
(fr)  1  LI.  &  G.  299.  (c)  2  MoU.  490. 

{d)  2  MolL  490,  n.  (e)  3  Yes.  189. 
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1842. 


In  re 

Murray  8, 

Minors. 


minority ;  his  property  is  not  in  money.  In  the  ot 
I  act  upon  the  man  who  does  not  own  the  property 
the  ward  has  an  estate  unincnmbered,  and  I  cannot, 
he  has  married  improvidently,  take  firom  him  the  d 
over  his  estate,  and  compel  him  to  execute  a  con 
to  uses  of  which  he  nerer  approved. .  I  have 
power. 


WRIXON  t;.  VIZE. 


14, 15, 19.      1  HIS  was  a  petition  of  rehearing  on   the  part 

Mortgi^ees     defendants,  setting  up  the  Statute  of  Limitations  ag: 

can  claim  the       i  ••/«.•     i 

benefit  of  sect.  plaintiflTs  demand,  as  no  interest  had  ever  been  pa 

w!  IV.  0. 27,  ^^ »  which  point  though  made  by  the  answer,  had  i 

Si'«tSri  '^lied  o°  «t  ^^  «riP»«l  hearing(a). 

in  an  action  at 
law  in  respect 

^the  land.  John  Vize,  beinff  indebted  to  John  Wrixon  in  th 

The  possession  '^ 

will  not  be       £199,  conveyed  by  indenture  bearing  date  the  29th 

adyerse  to  the 

mortgagee       ember,  1 802,  the  lands  of  Cottage  and  Drumduff,  (th 

within  the 

meaning  of  held  for  lives  renewable  for  ever,  and  the  latter  foj 
the  iand  has  of  years,)  to  Wrixon  by  way  of  mortgage  to  sec 
sessi^  of^a^*"  £199  and  interest,  and  further  sums  to  be  advance 
SrwKjer^^'of  ^  l>orrowing  clause.  This  deed  was  registered  on  t 
a  receiver  ap.  ^{  November,  1805.      In  April,  1812,  J,  Vize  i 

pointed  in  a  r     '  » 

suit  by  the 

mortgagee 

against  the  (^^  j^^  ^^j  j       298. 

mortgagor,  '^ 

though,  at  that  time,  under  an  unregistered  settlement  subsequent  to  the  mo 

was  only  tenant  for  life. 

Sec.  24,  of  3  &  4  W.  IV.  c.  27»  semb.  includes  legal  as  well  as  equitable  ti 
the  subject  of  a  suit  in  equity. 

Quare  as  to  Dearman  y.  Wyche,  9  Sim.  570. 
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and  by  indenture,  bearing  date  the  17th  of  April,  1812, 
the  lands  of  Cottage,  in  considenition  of  the  marriage, 
and  £1,000  the  wife's  fortune,  were  settled  in  strict  settle- 
ment, subject  to  a  jointure  for  the  wife,  and  portions  for 
the  younger  children.  This  deed  was  not  r^ristered  until 
about  the  year  1840.  On  the  Uth  of  June,  1812, 
Wrixon  filed  a  bill  of  foreclosure  against  John  Vize, 
without  taking  any  notice  of  the  settlement,  and  on  the 
7th  of  July,  1813,  obtained  a  decree  on  sequestration,  but 
took  no  proceedings  upon  it.  On  the  8th  of  March,  1816, 
John  Wrixon  died,  having  appointed  the  phdntifb  his 
executors.  By  indenture  of  the  30th  of  September,  1817, 
the  plaintiffs  mortgaged  Wrixon's  interest  to  John  Cuth- 
bert  Kearney.  On  the  24th  of  November,  1828,  the 
plaintiffs  and  Kearney  filed  a  bill  of  revivor  and  supplement 
against  Vize.  In  September,  1830,  an  order  was  obtained 
in  the  cause  for  the  appointment  of  a  receiver,  and  a  Mr* 
Bailey  was  accordingly  appointed,  but,  was  directed  by 
the  plaintiffs'  then  solicitor  not  to  meddle  with  the  rents  of 
the  lands  of  Cottage  which  were  in  the  possession  of  a 
prior  incumbrancer ;  he,  however,  received  a  portion  of  the 
rents  of  Drumduff.  On  the  12th  of  February,  1831,  a 
decree  on  sequestration  was  obtained  in  the  revived  suit. 
On  the  3rd  of  February,  1833,  John  Vize  died,  and  on 
the  4th  of  June,  1836,  the  plaintiffs  filed  a  bill  of  revivor 
against  Samuel  Hawkesworth,  the  personal  representa- 
tive, and  John  Bennet  Vize  the  eldest  son  and  heir  at 
law,  of  John  Vize.  A  report  was  obtained  in  this  cause, 
bearing  date  the  23rd  of  December,  1836,  and  a  final 
decree  for  a  sale  on  the  16th  of  February,  1837.  On 
bringing  in  the  title  deeds  under  the  decree,  the  settlement 
of  April,  1812,  was  produced,  and  in  consequence  of  the 
interest  which  this  disclosed  in  the  widow  and  children  of 
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1842.  John  Vize,  a  supplemental  bill  for  the  purpose  of  bringing 
Wbixon  them  before  the  Court,  was  filed  on  the  24th  of  May, 
Vize.  1838,  praying  that  the  plaintiffs  might  be  declared  entitled 
against  them,  to  the  benefit  of  the  prior  proceedings. 
Tliere  were  several  mesne  assignments  of  Kearney's  interest, 
but  it  was  ultimately  revested  in  the  plaintiffs,  by  indenture 
bearing  date  the  21st  of  May,  1839. 

What  took  place  on  the  original  hearing  will  be  found 
reported  in  vol.  1,  p.  298.  We  now  subjoin  the  arguments 
and  judgment  on  the  rehearing. 

Mr.  JV.  Brooke^  Q*C.,  and  Mr.  Haig^  for  the  defendants. 

The  bill  of  1838  was  an  original  bill  as  against  these 
defendants',  Mitf.  PI.  330,  Long  v.  Burton{a).  In 
Plowden  v.  Thorpe{b);  Lord  Cottenham  in  remarking  on 
the  construction  of  the  2  &  3  W.  IV.  c.  100,  s.  3(c); 
says,  "  had  it  been  necessary  to  decide  that  question,  I 
^^  should  have  found  much  difficulty  in  concurring  in  an 
^'  opinion,  that  a  defendant  against  whom  no  proceedings 
^^  were  instituted  until  January,  1835,  could  not  claim  the 
"  benefit  of  the  third  section  because  the  suit  to  which  he 
^'  had  been  made  a  defendant  by  amendment  had  been 
"  commenced  against  others  within  the  prescribed  time." 
The  Statute  of  Limitations  is  a  defence  at  law,  although 
the  demand  has  been  reported  by  the  Master  in  a  suit  in 
Chancery,    and  the  report  has  been   confirmed,    Hill  v. 


(a)  2  Atk.  218.  (6)  1  West.  D.  P.  Rep.  42,  p.  62. 

(c)  "  Provided  always,  that  this  act  shall  not  be  prejudicial  or  available, 
to,  or  for  any  plaintiff  or  defendant,  in  any  suit  or  action,  relative  to  any 
of  the  matters  before  mentioned,  now  commenced  or  which  may  be  here- 
after commenced,  during  the  present  session  of  Parliament,  or  within  ooo 
year  from  the  end  thereof. " 
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StaweUia).  This  case  does  not  come  within  any  of  the  jg42. 
exceptions  in  the  40th  section.  A  suit  in  equity  is  a  series  of  Wrixon 
distinct  suits,  and  the  case  must  be  made  out  against  each  de-  y^xs. 
fendant.  One  great  object  of  the  statute  was  to  prevent  the 
rights  of  one  party  being  affected  by  the  acts  of  the  others, 
as  appears  by  sections  14,  25,  26,  &  28.  An  acknowledg- 
ment by  a  trustee  was  held  to  bind  in  St.  John  v.  Boughton 
(&),  but  that  case  is  excepted  by  the  40th  section.  The  15th 
section  may  be  said  to  help  the  plaintiff,  but  it  only  applies 
to  proceedings  which  would  have  been  barred  by  the 
previous  provisions  of  the  statute,  and  where  the  possession 
has  not  been  adverse.  Even  before  the  statute,  twenty 
years'  possession  by  the  mortgagor  would  have  afforded  a 
strong  presumption  of  payment.  Trash  v.  JVJiite(c) ;  Chris- 
tophers V.  Sparke(d),  The  40th  section  is  complete  in  itself. 
[Lord  Chancellor. — You  say  that  the  15th  section 
does  not  extend  to  the  case  of  a  mortgagor  and  mortgagee.] 
I  do.  [Lord  Chancellor. — Why  should  not  these 
interests  be  protected  ?  Suppose  a  mortgagee  brought  an 
ejectment,  within  the  five  years  he  would  recover,  when  on 
your  argument  he  would  be  barred  in  equity  ;  it  would  be 
very  difficult  to  arrive  at  that  conclusion.]  However,  here 
the  possession  was  adverse,  it  became  such  on  the  death  of 
Wrixon,  and  the  entry  of  his  heir,  Smartle  v.  Williams(e). 
[Lord  Chancellor. — The  heir  was  before  the  Court  and 
not  claiming  adversely,  but  under  a  different  character  from 
that  in  which  he  now  claims.]  He  was  not  brought  before 
the  Court  until  1836.  1  Vic.  c.  28,  gives  certain  benefits 
to  mortgagees,  but  they  were  not  intended  to  have  any  but 
those  pointed  out  by  it.     The  question  of  adverse  posses- 


(a)  2  J.  &  S.  389.        (6)  9  Sim.  219.         (c)  3  B.  C.  C.  289. 
id)  2  J.  &  W.  223.      (e)  1  Salk.  245,  246,  per  Holt,  C.  J. 
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1842.  ^  fflon  is  one  of  fact  for  a  jury,  Dae  y.  WUkini{a) ;  I  Real 
Prop.  R.  47,  died  Shelf.  R.  P.  Stat.  130  ed.  4.  The 
receiver  who  was  appointed  in  1830,  never  received  the 
rents  of  the  freehold  property,  at  the  suggestion  of  the 
plaintiff's  attorney ;  notice  by  the  mortgagee  to  t^iants  to 
pay  him,  is  evidence  of  his  treating  the  mortgagor  as  a 
tresspasser,  Doe  v.  Barton(b) ;  the  time  bqpns  to  run  from 
the  date  of  the  mortgage.  Doe  v.  L%ghtfboi{c).  [Lord 
Chancellor. — Is  not  that  altered  by  the  recent  statute  ?] 
It  may  be  said  that  the  non-r^istry  of  the  settlement, 
would  make  a  case  of  concealed  fraud  within  .the  26th 
secticm,  but  it  is  not  made  so  by  the  registry  acts;  the 
penalty  fixed  by  the  statute  is  to  give  a  subsequent  registered 
deed  priority  over  the  unregistered  deed. 

The  Attomey^Generalj  and  Mr.  JB.  Martin^  with  whom 
was  Mr.  CoHinsy  Q.  C,  for  the  plaintiff. 

The  argument,  that  the  proceedings  against  Vize  the 
father  being  res  inter  alios  acta  cannot  affect  those  claiming 
under  the  settlement,  cannot  stand,  because  it  is  admitted 
that  a  payment  or  acknowledgment  by  the  father,  though 
tenant  for  life,  would  have  bound  these  parties,  St.  John  v. 
BofUffhton;  yet  it  is  sud  that  a  decree  against  him,  has 
no  operation ;  this,  as  Pennefather^  B.  remarks,  in  Farran 
V.  OttiweU(d)y  b  a  startling  proposition ;  a  decree 
supplies  the  place  of  a  writing  required  by  the  Statute  of 
Frauds,  Attorney-General  v.  Day{e).  Hill  v.  StaweU^ 
does  not  apply,  as  there  the  creditor  was  not  a  party  to  the 


(a)  5  Nev.  &  M.  434.  (6)  11  Ad.  &  E.  307. 

(c)  8  M.  &  W.  553.      In  this  case  no  interest  had  been  paid  within 

the  20  years. 

(rf)  2  J.  fc  S.  97,  p.  147.  («?)  1  Ves.  S.  218,  p.  221. 
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suit.  A  tenant  for  life  sufficiently  represents  the  estate  to 
render  an  account  taken  in  his  presence  binding ;  assignees 
of  a  bankrupt  stand  in  his  place,  Knight  v.  BampfeUd(a). 
The  settlement  not  being  registered  we  should  not  be 
affected  by  it;  the  6  Anne,  c.  2,  s.  5,  is  general  and 
provides  that  an  unregistered  deed  shall  be  deemed  fraudu<* 
lent  as  against  creditors,  and  it  is  only  reasonable  that  the 
deed  should  be  deemed  fraudtdent  as  against  prior 
incumbrances.  [Lord  Chancbllor. — Prior  incumbran- 
ces did  not  require  protection,  but  the  difference  between 
the  phraseolc^  of  the  English  and  Irish  acts,  though 
passed  in  the  same  year,  is  curious.] 

Here  there  has  been  no  adverse  possession,  for  up  to 
September,  1836,  a  prior  mortgagee  was  in  possesion  of 
the  lands  of  Cottage;  in  February,  1831,  there  was  an 
absolute  decree  on  sequestration.  There  have  been 
consecutive  proceedings  throughout;  there  was  an  order 
for  a  receiver  in  February,  1830.  On  the  24th  of 
October,  1836,  John  Bennet  Vize  the  heir  at  law  filed  a 
bill  for  redemption,  but  the  plaintiff  was  not  served  with 
process ;  in  this  bill  there  is  a  sufficient  acknowledgment  in 
writing  and  by  the  proper  person,  the  heir. 

Mr.  Piffott,  Q.C.,  in  reply.  The  language  of  the  15th 
section  is  satisfied  by  making  it  apply  only  to  the  prior  sec- 
tions and  it  would  be  strained  by  being  applied  to  the  40th 
section.  The  doubts  thrown  out  by  Mr.  Justice  Patteson 
in  Doe  v.  WilUams{b) ;  occasioned  the  last  act(c).  [Lord 
Chancellor. — The  application  of  the  15th  section  to  a 


(a)  1  Vera.  179. 
(6)  5  Ad.  ft  E.  291.  (c)  7  W.  IV.  &  1  Vict.  c.  28. 
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1842.        mortgage  was  scarcely  argued  in  the  opening,    I   shall 
Wrixon      therefore  allow  the  Attomey^General  to  reply  upon  it.     Was 

YizB.  it  doubted  in  that  case  that  the  mortgagee  could  recover  if 
he  sued  within  time  ?  Was  not  the  doubt  as  to  the  period 
from  which  the  time  was  to  be  computed,  and  the  last 
statute  met  this  by  putting,  in  the  case  of  a  mortgagee,  a 
payment  of  interest  or  principal  in  the  place  of  a  payment  of 
rent,  but  would  not  the  15th  section  of  the  first  act  apply  to 
mortgages  if  within  the  limit  specified  by  it  ?  Could  not 
mortgagees  rely  on  it  in  an  ejectment  at  law  ?  if  so,  they 
could  recover  at  law,  but  on  your  argument,  if  they  sued  in 
equity,  they  would  be  barred.]  1  Vic.  c.  28,  contains  no 
clause  corresponding  with  the  15th  section  of  3  &  4  W. 
IV.  c.  27.  [Lord  Chancellor. — The  1st  section 
includes  mortgages,  the  2nd  &  3rd  sections  did  not 
contain  enactments  suited  to  the  case  of  a  mortgage ;  the 
15th  section  applies  in  reason  to  all  cases ;  the  last  act 
supplies  what  was  wanting  in  the  2nd  &  3rd  sections ;  and 
the  question  is,  would  not  the  15th  section  which  applies 
to  all  cases  within  the  2nd  &  3rd  sections  now  apply 
to  mortgages  as  brought  within  them  by  the  circumstances 
imported  by  the  latter  act.]  Before  the  second  act  passed 
a  foreclosure  suit  would  have  been  within  the  40th  section, 
and  as  the  15th  section  did  not  help  formerly,  it  is  submitted 
it  will  not  now.     The  decision  in  Hill  v.  Stawell^  musb. 

apply  at  equity  as  well  as  at  law.     [Lord  Chancellor. 

Suppose  a  judgment  creditor  within  time  proves  in  a  cause  .^ 
and  then,  when  independently  of  his  having  proved  h^ 
would  be  too  late,  brings  his  action  at  law,  would  he  b^ 
held  to  be  barred  ?  There  must  be  an  implied  exceptio:M:i 
of  judicial  proceedings,  otherwise  this  Court  would  har^ 
to  interfere  by  injunction,  to  preserve  the  rights  of  thos^ 
who  had  proved  here,  and  this  should  not  be.  If  tbe 
position    contended   for   by   you  were   the  true   one,    a 
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mortgagee  might   file   his  bill  when  only  nineteen  years        1842. ^ 

had  elapsed,  and  if  the  time  expired  before  a  sale  Wrixon 
the  Court  must  stop  all  it's  proceedings,]  instituting  Vize. 
proceedings  was  expressly  made  a  saving  by  8  Geo.  I. 
c  4,  and  is  omitted  by  this  act  which  repeals  the 
other  on  that  point,  Irwin  v.  Ormsby{a) ;  Vize's  bill  of 
redemption  cannot  be  considered  an  acknowledgment  in 
writing  as  it  is  only  signed  by  counsel,  and  independently 
of  this,  it  sets  up  the  fraud  in  the  original  contract  and 
prays  relief  against  it.  No  authority  has  been  cited  to 
show  that  an  acknowledgment  by  Vize  would  have  bound 
the  present  defendants.  [Lord  Chancellou. — There  is 
no  doubt  but  that  a  payment  by  the  tenant  for  life  would 
bind  all  parties;  then  a  receiver  was  appointed.]  Your 
Lordship  has  decided  in  Harrison  v.  Dignan(b) ;  that 
there  being  a  receiver  does  not  affect  the  question  of  the 
Statute  of  Limitations.  [Lord  Chancellor.— His 
possession  does  not  prevent  strangers'  rights  being  barred, 
because  it  is  the  possession  of  the  party  at  whose  instance 
he  was  appointed,  but  here  payments  were  made  by  the 
receiver,]  but  that  is  not  an  exception  within  the  statute, 
the  money  received  by  him  is  received  in  usum  jus  habentis ; 
a  receiver  may  be  appointed  in  a  case  in  which  the  defence 
of  the  Statute  of  Limitations  is  made  by  the  answer. 

The  Attomey-GeneraL — It  was  decided  before  the  passing 
of  the  1  Vict  c.  28,  that  an  ejectment  by  a  mortgagee  was 
within  the  15th  section.  Doe  v.  Williams.  The  24th 
section  applies  to  proceedings  in  equity  making  the  rule  of 
the  Court  which  had  previously  depended  on  analogy  now 
imperative;  the  other  side  must  contend  that  the  words 
"  land  and  rent"  in  that  section  do  not  apply  to  mortgages. 

(a)  2  Jebb  &  S,  91.  (6)  Ante  Vol.  I.  p.  376. 

VOL   II.  L 
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1842.  [Lord  Chancellor. — They  say  that  section  40  is  the 
Wrixon  section  under  which  you  have  proceeded,  and  that  you  are 
VizE.  bound  by  its  terms.]  A  foreclosure  suit  is  a  suit  for  land, 
literally  so  in  England;  and  there  it  cannot  be  denied  that 
the  15th  section  might  be  relied  on.  [Lord  Chancel- 
lor.— The  form  of  the  decree  here  is  for  foreclosure 
though  it  goes  on  to  direct  a  sale ;  but  even  in  EIngland  it 
is  principally  a  suit  for  money.]  In  Coppin  v.  Gray(a) ; 
it  was  held  that  filing  a  bill  within  time  was  sufficient 
although  the  subpoena  was  not  issued  within  time. 

November  19.       The   LorD   CHANCELLOR. 

In  this  case  the  principal  questions  argued  were — First, 
that  here  there  was  adverse  possession  within  the  early 
sections  of  the  3  &  4  ^W.  IV.  c.  27.  It  was  argued  that 
the  right  was  barred  inasmuch  as  the  possession  was  adverse 
at  the  time  of  the  passing  of  the  Act,  and  that  therefore 
the  case  was  not  within  the  saving  in  the  15th  section ;  and 
Secondly,  that  even  if  the  possession  was  not  adverse,  the 
case  fell  within  the  40th  section,  and  was  not  within  the 
15th.  The  right  of  a  mortgagee  to  bring  an  action  at 
law,  falls  within  the  limitation  in  the  2nd  section,  and 
unless  the  circumstances  of  this  case  raise  an  adverse 
possession,  the  mortgagee  had  five  years  after  the  passing 
of  the  act  to  bring  his  action,  this  was  decided  in  Doe  v. 
Williams.  The  remedy  he  has  adopted  here  is  to  file  his 
bill  in  this  court  for  foreclosure  and  sale  ;  now,  in  the  40th 
section  there  is  no  saving  like  that  in  the  15th,  which  saves 
a  right  for  five  years,  if  possession  was  not  adverse  when  the 
act  passed  ;  and  the  question  arose  here,  whether  a  suit  of 
this  nature  was  within  the  saving. 

(a)  1  Y.  &  C,  N.C.  205. 
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The  2nd  section  having  provided  that  no  entry  or 
distress  should  be  made,  or  action  brought  after  twenty 
years  since  a  right  accrued,  the  legislature  proceeded  by 
the  drd  section,  to  point  out  when  the  right  should  be 
deemed  to  have  accrued.  The  only  part  of  this  section 
which  can  be  supposed  to  apply  to  mortgages  is  the  last 
paragraph,  '^  and  when  the  person  claiming  such  land  or 
^^  rent,  or  the  person  through  whom  he  claims  shall  have 
^<  become  entitled,  by  reason  of  any  forfeiture  or  breach  of 
*^  condition,  then  such  right  shall  be  deemed  to  have  first 
«<  accrued,  when  such  forfeiture  was  incurred,  or  such 
*<  condition  was  broken."  Mr.  Justice  Paitesan  in  Doe  v. 
Williamsy  observes,  that  [if  the  3rd  section  was  meant  to 
include  a  mortgage,  it  is  ill  penned,  but  that  if  the  40th 
was  intended  to  apply  to  ejectments  it  is  still  worse ;  the 
40th  however  clearly  does  not  apply  to  an  ejectment. 
The  3  &  4  W.  IV.  c.  27,  was  followed  by  7  W.  IV.,  and 
1  Vic.  c.  28,  by  which  power  is  g^ven  to  mortgagees,  to 
recover  within  20  years  after  the  last  payment  of  any  part 
of  the  principal  or  interest.  This  act  therefore  left  the 
former  act  to  point  out  when  the  right  to  bring  the  action 
first  accrued.  The  14th  section  of  the  first  act  operated 
to  make  the  time  accrue  at  the  giving  of  an  acknowledg- 
ment in  writing,  and  the  last  act  gave  the  like  effect  to  a 
payment  of  principal  or  interest. 

By  the  7th  section  of  the  first  act,  it  is  very  carefully 
provided  that  no  mortgagee  be  deemed  a  tenant  at  will, 
within  the  meaning  of  that  clause.  It  was  the  intention 
of  the  act  to  bind  Courts  of  Equity,  and  accordingly  the 
24th  section  provides  that  "  no  person  claiming  any  land 
^*  or  rent  in  equity,  shall  bring  any  suit  to  recover  the 
^^  same  but  within  the  period  during  which  by  virtue  of  the 
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1042.  «  provisions  hereinbefore  contained,  he  might  have  made 
^^  an  entry  or  distress,  or  brought  an  action  to  recover  the 
^^  same  respectively,  if  he  had  been  entitled  at  law  to  such 
^^  estate  interest  or  right  in  or  to  the  same,  as  he  shall 
"  claim  therein  in  equity,"  and  the  28th  section  provides 
for  20  years'  possession  by  a  mortgagee,  being  a  bar  to  a 
mortgagor;  its  connexion  with  the  24th  section  throws 
light  upon  the  intention  of  the  act ;  the  24th  section  is  not 
well  penned,  it  would  only  apply  to  an  equitable  mortg^ee^ 
but  the  intention  was  clear  to  include  both  legal  and 
equitable  mortgages,  and  it  is  not  difficult  to  give  the  sec- 
tion the  enlarged  construction.  The  1  Vict  c.  28,  adopts 
this  construction,  for  it  enacts  that  a  mortgagee  may  ^'  make 
^^  an  entry  or  bring  an  action  at  law,  or  suit  in  equity,  to 
"  recover  such  land  at  any  time  within  twenty  years  next 
^<  after  the  last  payment  of  any  part  of  the  principal  money 
^^  or  interest  secured  by  such  mortgage,  although  more 
^'  than  twenty  years  may  have  elapsed  since  the  time  at 
**  which  the  right  to  make  such  entry  or  bring  such  action 
^<  or  suit  in  equity,  shall  have  first  accrued :"  this  must 
mean  the  right  under  3  &  4  W.  IV.,  c.  27,  therefore 
by  this  statute,  legal  and  equitable  rights  are  treated 
as  co-extensive.  The  right  whether  legal  or  equitable 
falls  within  the  24th  section  and  the  1  Vict.  c.  28 ;  and 
the  time  is  limited  by  the  legal  right  to  bring  an  action, 
or  if  there  be  no  legal  right,  by  the  time  which  would  be 
allowed  in  case  such  legal  right  existed.  If  the  24th 
section  does  not  extend  to  a  legal  mortgage,  it  is  a  casus 
omissus^  and  equity  would  once  more  adopt  the  legal  rule, 
by  analogy. 

The   40th  section  is  confined  to  the  sums  of   money 
secured  by  mortgages,  &c.,  and  the  terms  of  that  section 
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may  render  it  necessary  to  distinguish  the  cases  within  it,        1842. 
firom  those  within  the  15th  section.     The  mortgagee  may      Wrixom 
recover  the  land  though  the  money  falls  within  the  40th       Vizb. 
section,  why  may  he  not  file  a  bill  for  foreclosure,  although 
there  is  no  remedy  at  law,   or  in  equity  on  the  bond  or 
covenant  ? 

In  Dearman  v.  JVyche(a) ;  the  Vice-Chancellor  held 
that  a  bill  of  foreclosure  fell  within  the  40th  section,  as 
being  in  effect  a  suit  to  recover  money,  with  great  respect 
I  say  I  cannot  take  this  view  of  the  statute,  the  statute 
provides  with  respect  to  the  remedies  for  the  recovery  of 
the  estate,  and  of  the  money,  and  equally  so  when  both 
remedies  are  enforced  in  equity;  a  foreclosure  suit  may 
lead  to  payment  of  the  money,  but  that  is  optional  with  the 
defendant,  the  plaintifi^s  right  is  only  to  foreclose,  and  to 
have  the  land  discharged  of  the  equity  of  redemption,  and 
the  mere  right  of  the  defendant  to  pay  the  money  can 
hardly  bring  the  case  within  the  40th  section.  There  not 
being  a  right  at  law  to  recover  the  money  would  not 
prevent  the  bringing  of  an  action  for  the  land  ?  why  should 
it  have  this  effect  in  equity,  it  cannot  be  said  that  a  fore- 
closure suit,  is  not  to  recover  the  land  in  equity,  as  well  as 
an  ejectment  is  in  law ;  the  equity  of  redemption  being 
land  in  equity. 

On  the  whole  it  appears  that  the  party  here  is  within 
the  early  sections,  and  therefore  if  the  possession  were 
not  adverse,  the  case  is  within  the  saving  of  the  15th 
section. 


(d)  9  Sim.  570. 
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J842.  The  mortgage  here  is  partly  l^al^  and  partly  equitable, 

Wrixok     ultimately  and  pending  the  suit  the  mortgagee  obtained  the 
VuB.       legal  estate. 

In  Dearman  y.  fVychcj  it  b  observed  that  the  framen  of 
the  statute  did  not  seem  to  be  aware  what  they  were  about : 
this  shows  how  narrow  the  construction  put  upon  the 
statute  in  that  case  was,  my  view  seems  to  reconcile  all  the 
parts  of  the  Act.  In  Dearman  v.  Wyche^  it  seems  to  have 
been  forgotten  that  Doe  v.  fViUiami  was  decided  on  the 
doctrine  of  non^verse  possession. 

The  15th  section  saves  the  right  when  ^^  the  possession 
*^  or  receipt  of  the  profits  of  the  land,  or  the  receipt  of  the 
^^  rent  shall  not  at  the  time  of  the  passing  of  this  act  have 
^  been  adverse  to  the  right  or  title  of  the  person  claimii^ 
*<  to  be  entitled  thereto."  Now  the  bill  here  was  filed  in 
1812,  there  was  a  decree  on  sequestration  in  1813,  a  bill 
of  supplement  and  revivor  was  filed  in  1817,  and,  in  1830, 
there  was  an  order  for  a  receiver  who  received  some  of  the 
rents  of  a  portion  of  the  estate,  as  to  another  portion  of 
the  estate  it  was  held  by  a  prior  mortgagee ;  in  February, 
1831,  there  was  another  decree  on  sequestration,  in  1833, 
Vize  died.  The  possession  therefore  was  not  adverse 
when  the  act  passed,  being  partly  in  the  Court  and  partly 
in  an  earlier  incumbrancer.  The  case  is  therefore  clearly 
within  the  15th  section. 

The  widow  and  Vize's  eldest  son  claim  as  purchasers 
under  a  settlement  which  is  not  registered,  the  prior  mort- 
gage being  registered.  To  the  bill  of  revivor  against  Vize's 
heir,  he  appeared  and  suffered  a  decree  for  a  sale,  this 
led  to  a  discovery  of  the  settlement,  a  supplemental  bill  is 
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then  filed,  bringing  before  the  court  the  parties  claiming       1842. 
under  the  settlement,  they  by  their  answer  among  other 
defences  set  up  the  Statute  of  Limitations,  which  was  not 
relied  on  at  the  first  hearing,  and  this  petition  of  rehearing 
is  now  presented  in  order  to  have  this  question  argued. 

It  was  argued  that  the  plaintiff  had  no  right  to  file  a  bill 
under  the  24th  section,  and  that  there  is  in  this  case  no 
exception  to  save  from  the  bar  of  the  40th  section,  and 
that  the  plaintifis  must  rely  on  the  strength  of  their  own 
title,  not  on  the  weakness  of  their  adversaries ;  but,  as  I 
have  stated,  there  is  no  adverse  possession,  and  they 
are  therefore  within  the  I5th  section. 

It  is  said  my  decision(a),  on  the  effect  of  the  appoint- 
ment of  a  receiver  is  opposed  to  this.  This  is  the  converse  of 
my  decision  in  that  case,  there  the  appointment  of  a  receiver 
was  sought  to  be  made  a  bar  to  the  statute  in  fiivor  of  a 
stranger  to  the  matter,  in  which  the  receiver  had  been 
appointed.  Here  the  possession  of  the  receiver  is  the 
possession  of  the  suiter,  and  how  can  that  be  adverse.  In 
Hill  V.  Stawellf  the  Court  decided,  that  proceedings  in  this 
Court  would  not  prevent  the  statute  running  as  to  a 
creditor,  not  a  party  to  this  suit ;  but  I  am  of  opinion,  that 
a  suit  instituted  in  this  Court  will  prevent  time  from  running 
against  the  parties  instituting  it ;  the  Courts  of  law  ought 
to  act  in  the  same  principle,  but  at  all  events  this  Court 
would  protect  its  own  jurisdiction,  and  prevent  a  party 
who  has  an  equity  from  being  evicted  at  law.  I  am  not, 
however,  called  upon  to  decide  that  now,  as  the  legal  right 
here  was  not  barred. 

(a)  In  Harrison  v.  Dignam,  ante  Vol.  I.  p.  376. 
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^  1Q^^«  ^  It  is  said,  the  possession  was  adverse  at  Vize's  death  in 
Wrixon  1833^  as  then  his  tenancy  determined.  The  persons 
VizB.  claiming  under  the  settlement,  which  not  being  registered 
was  so  £Eur  a  concealed  incumbrance,  have  merely  an  equity ; 
that  is  not  denied,  one  which  can  be  enforced  against  the 
representatives  of  the  mortgagor,  but  can  they  stand  on 
higher  ground  than  those  from  whom  they  derive  title,  the 
settler  in  that  settlement  ?  In  consequence  of  their  claims 
under  this  settlement,  they  have  already  obtained  relief 
under  the  decree  pronounced  in  this  cause ;  they  contend, 
that  the  plaintiff  have  no  right  to  file  a  bill  against  them, 
be  it  so  ;  then  the  bill  should  be  dismissed,  but  it  is  admitted 
they  have  no  legal  right,  therefore,  if  they  want  relief,  and 
imless  they  choose  to  abandon  their  rights,  they  must  file  a 
bill  here,  and  then  when  they  call  on  this  Court  to  give 
them  equity,  they  must  do  equity  ;  it  cannot  be  pretended 
they  have  any  legal  estate,  it  being  in  tbe  plaintiff,  or  any 
higher  equity,  they  can  therefore  have  no  more  than  the 
Court  gave  them  on  the  first  hearing. 

Dismiss  the  petition  of  rehearing  with  costs. 


V 
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1843. 


HAYES  V.  BRIERLEY. 

Januarjf  Id. 

In  this  case,  one  of  the  plam tiffs,  Eleanor  Lloyd,    had  The  plaintiflr 
been  found  a  lunatic  under  a  commission  of  luqacy,  the  aa  of  counts  ' 
inquisition  upon  which  had  been  held  upon  the  2nd  of  J^^^J[^  ^^ 
November,  1839,  and  she  had  been  found  to  have  been  a  JJ^^^^^^^ 
lunatic,  from  the  6th  of  October,  18ia     The  bill  was  filed  P^J  appear, 

'  but  he  miut 

for  an  account  of  the  sums  received  by  Henry  Brierley,  "^*  o"*  *»** 

emit*. 

deceased,  (of  whom  the  defendant,  William  Brierley,  was 
executor,)  out  of  the  estates  of  the  lunatic,  and  that  in 
taking  such  account,  an  account  which  had  been  settled 
between  Henry  Brierley  and  Eleanor  Lloyd,  on  the  4th  of 
March,  1839,  should  not  be  considered  as  settled. 

There  being  no  appearance  on  the  part  of  the  defendant, 
the  Solicitor-General  who  appeared  for  the  plaintiff,  ^aid^ 
that  he  supposed  he  was  entitled  to  a  decree  Ki]tL>ut 
troubling  the  Court  with  the  facts  of  the  case. 

The  Lord  Chancellor. 

This  has  been  the  practice  hitherto,  but  toy  ^iXAru^Jfju 
has  been  lately  turned  to  it  and  I  think  we  har«  ^r/«^  «  f osbj^ 
in  practice.  In  England  the  decree  used  t//  Ur  f:fK^l*JfrA^ 
and  therefore  the  pUdntiff  was  entitLbd  U/  h  i«Jwa  m*^ 
defendant  did  not  appear ;  but  here  tb«  d«cr^  it  i^WyivO 
and  therefore  the  plaintiff  should  always  nkal»;  vvc*  hjk  ^:s^m 
and  show  his  right  to  the  decree  h«  pniy%,  a^uc  v^  u;/^  ^ 
rehearing.  They  have  now  alterwi  d*»:  font  'A  ♦aw-  i^^i^ 
in  England,  and  so  I  suppoie  xLtry  wUJ  ^b^y,  Mj*.  ^m^^ 
which  I  intend  to  adhere  to. 

Tu''  SolicUar'Gemeral  tiieii  Mattfid  ti«t  ]#4tiuuF  t  4:^1^ 
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1843. 


DAVIS  ».  ROWAN. 

February  11. 

The  Gen.  Or-  X  HIS  was  a  foreclosure  suit  and  a  puisne  mortfifairee  beinir 
derof22nd  ^  ^^  * 

Jnne,  1842,  is  brought  before  the  Court,  and  Mr.  Cogan^  on  his  behalf, 
not  to  have  the 
eflfeot  of  in-     having  applied  to  have  the  account  extended  to  his  mort- 

tiffs  in  thoM^  g^^y  the  Lord  Chancellor  directed  the  registrar  to  prepare 
sQ^  due  on  the  common  decree  to  account  with  a  subsequent  direction 
picSS  tTt^ir  *^  ^PP^y  ^^  surplus  towards  the  payment  of  the  subsequent 
demandsfo;.     mortgage,  but  having  communicated  with  the  registrar. 

His  Lordship  said — The  regbtrar  informs  me,  that  since 
the  making  of  the  general  order  of  the  22nd  of  June,  1842, 
the  account  is  directed  as  to  all  the  incumbrancers  as  they 
do  in  England,  the  effect  of  which  will  be,  that  the  plaintiff 
will  be  mixed  up  with  all  the  accounts,  and  may  be  detained 
for  many  years  before  he  can  obtain  a  report.  I  did  not 
intend  this ;  I  did  not  intend  to  make  any  alteration  in  the 
practice  upon  this  point,  as  such  an  alteration  should  not 
be  made  except  upon  consideration.  I  merely  intended  to 
provide,  that  after  the  plaintiff's  demand  was  settled  for, 
the  surplus  should  be  applied  in  payment  of  subsequent 
incumbrances. 


"  Refer  it  to  the  Master  to  take  an  account  of  the  sum  dne  to  the 
plaintiffs,  for  principal  interest  and  costs  on  foot  of  the  deed  of  mortgage 
in  the  pleadings  mentioned,  bearing  date  the  12th  of  Jnlj,  1839,  and  the 
judgment  collateral  therewith ;  and  lot  the  said  Master  take  an  account 
of  all  charges  and  incumbrances  prior  to,  or  cotemporaneous  with  the 
said  indenture  of  the  12th  day  of  July,  1839.  And  the  defendants, 
Francis  Rowan,  John  Roche  and  John  Reynolds,  by  their  counsel  so  re- 
quiring, let  them  be  at  liberty  to  file  a  charge  in  respect  of  their  mortgage, 

(a)  See  Order  102,  27th  of  March,  1843. 
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bearing  dmte  the  17th  day  of  August,  1839,  in  the  pleadings  mentioned, 
for  the  purpose  of  attaching  the  surplos  funds,  if  any,  which  may  remain 
after  satisfying  prior  demands.  And  in  case  the  defendants  shall  file 
such  charge,  let  the  Blaster  be  at  liberty  to  make  a  separate  report  of 
what  may  be  due  to  the  said  defendants,  and  to  the  incumbrancers  if  any 
faiterTening  between  the  12th  of  July,  1839,  and  the  17th  of  August, 
1839.  And  let  the  defendants  and  all  persons  to  whom  any  sum  may  be 
found  due  by  the  said  separate  report,  be  at  liberty  from  time  to  time  to 
i^ply  in  relation  to  any  such  surplus  funds." 

Reg.  Lib.  1843. 


THE  ORDERS  OF  27th  MARCH,  1843. 

April  21«f. — The  Lord  Chancellor  took  occasion 
this  day  to  observe,  that  the  New  Orders  were  not  intended 
to  be  in  any  respect  retrospective,  as  clearly  appeared  from 
their  language ;  and  consequently,  that  if  the  effect  of  an 
order  coming  into  operation  in  any  case,  would  be  to  undo 
wholly  or  partially  any  thing  which  had  been  done,  the 
order  would  not  apply  in  that  case. 


LAW  CHANGES. 

In  the  vacation  after  Trinity  Term,  1842,  the  following 
changes  on  the  Bench  and  among  the  Law  Officers  of  the 
Crown  took  place  : — 

The  Hon.  Mr.  Justice  Foster^  died  suddenly  while  on 
circuit,  whereupon  Richard  Devonsher  Jachsoriy  Esq., 
Solicitor-General,  M.P.,  was  appointed  one  of  the  Judges 
of  the  Court  of  Common  Pleas  and  Thomas  Berry  Cusac 
Smithy  Esq.,  Q.C.,  was  appointed  Solicitor-General. 
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1842.  The  Right  Hon.  Sir  Michael  (XLoffhleny  Master  of  the 

Rolls,  died  in  London  on  the  27th  of  September,  1842, 
whereupon  the  Right  Hon.  Frcmcis  Blachbumey  Attorney- 
General,  was  appointed  Master  of  the  Rolls  ;  Thomas 
Berry  Ctisac  Smithy  Esq.,  Solicitor-General,  was  appointed 
Attorney-General  and  sworn  in  a  Privy  Councillor ;  Richard 
Wilson  GreenCf  Esq.,  first  sergeant,  was  appointed  Solicitor- 
General. 

William  Currt/^  Esq.,  Master  in  Chancery,  died  at 
Delgany,  on  the  14th  of  September,  1842,  whereupon 
Edward  Litton^  Esq.  Q.C.  M.P.,  was  appointed  a  Master 
in  Chancery. 

On  the  first  day  of  Michaelmas  Term,  1842,  the 
following  gentlemen  were  appointed  of  her  Majesty's 
counsel,  and  called  within  the  bar  accordingly :  James 
Shiel,  Theobald  M'Kenna,  Mountifort  Longfield^  LL.D. 
and  Francis  M^Donaghy  Esqrs. 

On  the  3rd  of  November,  1842,  Joseph  Stock,  Esq.,  was 
promoted  to  the  rank  of  her  Majesty's  first  Sergeant-at: 
Law;  Richard  Benson  Warren,  Esq.  was  promoted  to  be  her 
Majesty's  second  Sergeant-at-Law,  and  Richard  Keatinget 
Esq.,  Q.C,  was  appointed  her  Majesty's  third  Sergeant- 
at-Law,  and  were  called  within  the  Bar  accordingly  by  the 
Lord  Chancellor. 
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1843. 


HAY  V.  WATKINS. 

January  20. 

6t  Indenture,   bearing  date    the    10th    of   December,  ^  P^non  i^i^- 

ing  a  power  of 

1783,   being  the  settlement    executed    in    contemphition  appointing  a 

^  Bom  of  money 

of  the  marriage  afterwards  had  between  John  Watkins  among  his 

^  younger    chil- 

and  Miury  St.  Le&^er,    certain   properties  of  John  Wat-  <^en»  ^y  *>» 
•^  ^    '  r    r-  ^.y   reciUng 

kins  were  vested  in  trustees  for  a  term  of  five  hundred  the  power,  be- 

queathed  as 

years,   upon  trust  to  raise  «f2000  Irish  for  the  portions  ^oUowg.—"! 

leave  and  be- 

of  the   younger   children,   ^^  to  be  divided  between   and  queath  unto 

my  said  daugh- 

amongst  them,  in  such  parts  and  proportions,  and  to  be  paid  ter  Harriet,  a 

"^  '  ^  r     r-  r        further  sum  of 

at  such  time  and  times,  as  the  said  John  Watkins,  by  any  200/.  to  have 

me  properly 

writing  or  writings  under  his  hand  and  seal  duly  attested,  buried,  and  to 

.7  "^  paywhatsmaU 

or  by  his  last  will  and  testament  duly  executed,  should  debts  i  may 

owe  at  my 

direct  or  appoint ;"  and  in  default  of  appointment,  to  be  decease." 

'^  Held,  that  this 

divided  among  them  equally.     The  marriage  took  place,  and  was  a  bad  ap- 

-  1    ,  .1  1  1  -TT       .      xM^      ^  pointment  and 

there  were  several  children,  ariiong  others  Hamet  Charlotte  that  the  300/. 

should  go  as  if 

EaJj  who,  with  her  husband,  James  Hay,  were,  with  others,  unappointed. 
the  plaintiffs  here.  Upon  the  marriage  of  the  Hays\ 
Watkins,  then  residing  at  Douglas,  in  the  Isle  of  Man,  by 
a  writing  bearing  date  the  1st  of  December,  1821,  signed 
by  him,  and  attested  by  two  witnesses,  bound  himself  as 
follows  : — **  I,  John  Watkins,  do  hereby  promise,  notwith- 
"  standing  any  deed  or  letter  to  the  contrary,  to  leave  at  my 
*^  death  the  sum  of  ^500  sterling,  also  during  my  lifetime 
"  the  sum  of  £30  sterling  per  annum  to  my  eldest  daughter, 
*  Harriet  Charlotte  Watkins."  On  the  4th  of  July,  1832, 
Watkins  made  his  will,  and  thereby,  after  reciting  his 
power  under  the  settlement  of  appointing  £2000  among  his 
younger  children,  he  proceeded,  ^'  whereas,  on  my  daughter 

VOL.  u.  N 


168  CASES  IN  CHANCERY. 

*^3.  "  Harriets  marriage  with  Captain  James  Hay  I  settled  the 
Hat  i(  a^m  ^f  £500  on  her,  to  he  paid  at  my  death,  and  for  which 
Watkims.  u  I  }iave  paid  her  the  legal  interest  yearly,  I  further  leave 
^^  and  bequeath  unto  my  said  daughter  Harriet  a  further  sum  of 
^^  <£^200,  to  have  me  properly  buried  in  this  island,  and  to  pay 
^'  what  smaU  debts  I  may  owe  in  this  island  at  my  decease. 
**  I  also  leave  and  bequeath  unto  my  daughter  Louisa  Wat- 
^  kins,  the  sum  of  <f  900,  to  whom  I  never  gave  anything  on 
^'  her  marriage,  or  since ;  the  remaining  £400  I  leave  and 
''  bequeath  unto  my  four  sons  equally •'^  The  testator  died  on 
the  15th  August,  1833.  The  bill  was  filed  on  the  28th 
of  March,  1836,  to  have  the  appointment  declared  good, 
and  to  have  the  charges  raised.  The  Master  reported  thai 
the  appointment  by  the  will  of  the  <£^200  to  Harriet  was 
good,  and  to  this  finding  the  other  children  excepted. 

Mr.  B.  Moore,  Q«C.,  and  Mr.  Joshua  Clarke  for  the 
exceptions. — We  admit  that  where  tiiere  is  an  appoint- 
ment and  a  condition  annexed,  the  appointment  is  good, 
though  the  condition  is  bad ;  but  in  all  the  cases  in  which 
this  has  been  held,  it  appeared  that  a  benefit  was  intended 
for  the  appointee,  and  in  Alexander  v.  Alexander,  (a)  the 
Master  of  the  Bolls  said  that  the  boundaries  between  the 
benefit  and  the  condition  must  be  precise  ;  this  is  not  the 
case  here,  there  are  no  boundaries  between  the  excess  and 
the  execution,  Hamilton  v.  Boyse  (b). 

Mr.  Sergeant  Warren  and  Mr.  Collins,  Q.C.,  for  Mr. 
and  Mrs.  Hay. — What  is  this  but  the  case  of  a  con- 
dition, where  it  is  admitted  the  appointment  is  valid! 
Alexander  v.  Alexander,    Daubeny  v.    Coetbumj  (c)  2 

(a)  2  Yet.  Sen.  640.         (6)  2  Sch.  k  Lef.  315.         (c)  1  Mer.  626. 
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iSTtf^.  Paw.  90.     A  bftigain  is  bkobhj  w  matst  iBsk  m        J«> 
appointm^it  fa«d.  ^^*^ 

Thb  Lobd  Cha3icbllo«. 

This  case  is  by  no  mouis  free  Ctms  tiifci,.  a»  x  s 
Tery  difficult  to  make  ovt  wim  theussafidn  xBociiiiL 
was;  and  it  must  be  alloved  tkat  it  vmU  W  sKaar 
difficult  to  say  that  Harriet  was  wA  IrLVtti'ii  u  ^ 
entitled  to  the  sorplna,  if  the  9002.  AevU  W  bur  aon. 
sufficient  to  pay  the  debts  and  fimcnl  eipsBsa.  OtL  as 
other  hand,  it  is  dear  that  the  obyect  of  theWiphsie  -losaoa 
bounty  to  the  legatee ;  it  was  to  b«rr  the  teRafi^r  waA  » 
pay  his  debts.  Now  the  cases  go  upon  the  fnmofm:  w§£e& 
has  been  just  stated  at  the  bar,  that  there  ■«  ifyn  ii  i» 
be  an  intention  to  benefit  the  s^ipointee  with 
superadded  to  be  done,  in  which  case  the 
held  good,  and  the  sni^nsage  rejected;  and] 
that  the  gift  should  be  hdd  good,  and  tka  I 
out  what  is  superadded.  Now,  thoa^,  4f  ohbek.  Hut 
soiaUness  of  the  share  cannoi  affint  the  fnmsf^  ^i  st 
decision,  still  I  cannot  shut  my  ejes  to  the  Cks,  tue  lo. 
account  of  the  smaHness  of  the  sirai  it  b  t^  ^wfrvmmUt 
that  it  would  not  be  fnihaniited  by  the  pajtato  wiadL  ok 
testator  directed  to  be  made. 

Suppose  I  should  see  in  this  beqpest  a  hendh  issauM 
for  the  daughter,  the  af^ointmeot  mast  be  cwlaiKii,  and  I 
I  must  strike  out  the  condition  ;  thcii  I  woaU  b&  uM  ^>n 
she  is  to  take  the  200/.,  and  may  leare  the  imjii  ^^ 
buried  and  his  debts  unpaid  ;  this  could  acarttiy  be. 

The  real  intention  of  the  testat^M-,  as  I  can  ^ikiet  it, 

9  2 
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^^^'  ^  is  that  he  gives  Harriet  the  farther  sum  of  <f  200  to  pay  his 
^^^  funeral  expenses  and  his  debts.  The  gift  is  one  entire  gift ; 
Watkivi.  I  cannot  separate  it.  The  £200  is  given  for  that  illegal 
object,  and  such  a  gift  is  void  and  the  appointment  bad. 
The  daughter  either  takes  the  whole,  and  may  leave  her 
father  unburied,  or  she  takes  nothing  by  the  appointment 
On  the  whole,  I  believe  the  soundest  construction  is  against 
the  appointment ;  I  must,  therefore  allow  the  exceptions. 


1843. 


SMITH  V.  CLABKE. 


January  21. 


This  court       X  HIS  causc  was  Set  down  upon  the  Lords^  order,  reversing 

g^ftYO  ft  decree 

with  costs—  the  decree  of  the  Court  below,  and  ordering   ^Hhat  the 

the  House  of 

Lords  re-       '^  plaintiff's  bill  in  the  Court  below  be  dismissed  with  costs, 

Tersed  the  de* 

cree,  And       ^^  and  that  the  cause  be  remitted  back  to  the  Court  of  Chan- 
ordered  that 
the  biu  be  dis-  ^^  cery  in  Ireland,  to  do  further  therein  as  shall  be  just  and 

costs  of  the    ^^  consistent  with  this  judgment.**^ 
suit    in   the 
court  below. 

petition  of  ap-      The  defendant,  John  Clarke,  gave  notice  of  motion  at  the 

oaaI   Dvfts  i)re> 

sented,  the     hearing  of  the  cause,  ^'  that  the  plaintiffs  and  John  Smith 

plaintiff's  soli- 
citor    com- 
pelled defend- 
ant to  pay  the  costs,  under  threat  of  proceeding  to  enforce  them.     The  defendant,  before 
payment  to  the  plaintiff's  solicitor,  required  him  to  produce  a  power  of  attorney  from  the  plain- 
tiff, authorizing  the  solicitor  to  receive  the  simi,  and  took  a  receipt  for  the  amount  signed  by 
the  plaintiff.     The  solicitor  never  paid  the  amount  to  the  plainti£^  but  retained  it  at  his 
desire  for  the  purpose  of  defending  the  appeal,  and  applied  it  to  that  purpose.      Held  that 
the  court  could  not  order  the  solicitor  to  repay  the  sum  to  the  defendant. 

Semble — The  defendant  on  shewing  that  his  appeal  was  bondJitUf  might  have  obtained  an 
order  from  the  court,  staying  the  payment  of  costs  pending  the  appeal,  (a) 

Where  a  case  is  sent  to  a  Court  of  Law,  and  this  Court  gives  a  decree  with  costs, 
including  the  costs  at  Law,  and  the  decree  is  reversed  *'  with  costs  of  the  suit  in  the  court 
below,"  the  defendant  is  entitied  as  of  course  to  the  costs  at  Law. 

(«)  See  8  Ir.  Eq.  R.  p.  u,  per  Lord  Plonkct. 
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*'*'  their  solicitar,  msj  be  directed  to  i 

^'  the  defendant,  Jehn  Ckike,  or  ] 

''  ^237.  U.  Id^  hfi^  the  aaoal  cl tihe  i 

^^  of  ooete  directed  bj  tihe  < 

'« the  2nd  June,  ISM^to  bepndbjAesBd  JekaClvkeio 

''  the  pkintiflb,  nd  whidi  the  pbbrtifir  end  oBfidtor  oob- 

""  pelled  the  said  Jdin  Chifce  to  pj  U^  nder  Ae  thrm  of 

''  the  proeesB  of  this  HoMonUe  Cont,'  ke. 


It  appeared  from  the  afidaiit  of  the  ihfiBdiat.  filed  is 
8npp<Mrt  of  the  motion,  thai  the  eoels  in  ^mmAm  had  been 
paid  to  the  pUintiffs^  solicitor  on  tihe24€hJnlT,  1840,  mder 
threat  of  compiling  him  by  the  proceas  of  theCoort, — that 
the  solicitor  prodneed  a  power  of  attomcT  from  theplaintiflh, 
anthorizing  him  to  leeeiTe  themon^^ — that  healso  handfJ 
the  receipt  of  the  phyntifi  for  the  sn^and  passed  his  own 
acknowledgment  to  the  defendant's  solicitor  of  haring  re- 
erired  the  money.  Thai  on  the  29th  Jnlj,  the  ddSendant 
serred  notice  of  appeal  on  the  plaintifls*  scdicttor,  and  on  the 
3rd  of  August  presented  the  petition  of  appeaL  lliat  the 
jdaintiffB  wefre  in  embarrassed  drenmslanees,  and  thai  an 
order  on  them  to  repay  woold  be  insoSdent.  Heaboswore 
to  his  bdirf  tiiat  the  scdicitor  still  retained  the  som,  and 
had  paid  orer  no  part  of  it  to  the  plaintiffii. 

The  pbintifi'  solicitor  in  his  affidaTit,  stated  that  the 
defendants  had  refosed  to  pay  mileashe  prodneed  Ji  power  of 
attorney  from  the  plaintiflb,  that  he  did  obtain  and  produce 
a  power  of  attorney  signed  by  the  plaintiffs,  anthorizing  him 
to  receive  the  sum  for  them,  and  a  stamped  receipt  signed  by 
the  pUuntiflb  for  the  money.  That  he  did  not  hand  over 
the  sum  to  the  plaintiflb,  for  that  immediately  after  the 
payment  the  petition  of  iq»peal  was  presented ;  and  he  did,. 
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^^^'  ^  at  the  particular  and  earnest  request  of  the  plaintiffs,  nnder- 
^'J^"  take  to  defend  the  appeal,  and  he  did,  with  the  assent  of  the 
Clabu.  piaintiflSs,  retain  said  sum  as  money  for  the  defence  of  said 
appeal,  and  as  payment  of  costs  then  due  to  him.  That 
he  advanced  and  applied  several  sums  of  money  for  the 
defence  of  the  appeal,  amounting  to  over  £400,  and  that  he 
had  not  received  anything  in  payment  of  his  costs,  which 
amounted  to  £900,  and  that  he  proceeded  with  the  I4>peal 
upon  the  strength  of  being  allowed  to  retain  said  sum  so 
received  by  him  from  the  defendant  and  which  he  received 
on  account  of  the  plaintiffs,  and  as  their  agent  and  for 
them,  and  not  for  himself. 

The  SoKcitor-General  and  Mr.  Moare^  Q.  C,  for  the 
defendant,  cited  Malane  v.  O'Connor^  (a)  and  Musketry  v. 
Chinnery^  (b)  in  support  of  the  motion. 

The  Attorney-General  and  Mr.  WaU^  for  the  plainti&' 
solicitor,  distinguished  this  case  from  Moloney.  O'Connor  on 
the  ground  that  the  payment  in  that  case  had  been  made  to 
the  solicitor  upon  his  own  receipt,  but  that  the  solicitor  here 
was  an  agent  for  the  plaintiffs,  and  not  acting  in  his  character 
of  solicitor ;  and  they  relied  on  the  demand  of  the  power  of 
attorney,  and  that  the  facts  deposed  to  by  the  solicitor 
rendered  the  payment  tantamount  to  a  payment  to  his 
principal,  in  which  case  the  plaintiffs  could  not  look  to 
the  agent. 

The  Lord  Chancellor. 

I  should  be  glad  if  I  had  the  power  to  relieve  the  parties 

(a)  2  Ir.  Eq.  E.  p.  13.  (6)  2  Ir.  Eq.  B-  p.  14. 
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who  ha^e  paid  this  moiMj,  for  it  is  tctt  Tmtinw  tlal  ^     ^^^ 
a  party's  own  monsj  should  be  tihe  finid  W  wiuck  Ids 
adversary  is  enabled  to  contest  his  lig^Hsu    This,  kmeia, 
is  always  likely  to  lu^ipcn  ;  whcm  eosto  leemtied  is  error 
here  are  paid  otot  to  the  parties  themaelvea,  thej  waaj  be 
applied  to  the  carrying  on  cf  the  fit^adon.    If  an  appC- 
cation  had  been  made  ai  the  pitiper  tiBs^  u pit  wring  the 
bond  fids  nature  of  the  appeal,  this   eonrt  w«dd  kste 
made  an  order  staying  payment  of  theeMta  pending  the 
appeal,  as  this  and  efery  inferior  conrt  has  power  to  rtay 
payment  daring  an  appeal  to  a  anpetiur  conrt ;   but  the 
party  did  not  avail  himself  of  that,  and  was  therefove  in 
default. 

The  question  here  is  one  of  princ^le,  and  I  do  not  see 
how  I  can,  ccmsistently  with  principle,  gire  the  idicf  sMg^. 
The  party  who  has  paid  the  eoeta,  as  he  was  bonnd  to  do 
as  he  did  not  apply  to  the  Coort,  refnsed  to  treat  witli 
the  solicitor  as  soch,  and  reqniied  him  to  prodnce  a  power 
of   attorney  from  the  pbintiffi^  and  dnnandfd  a  receipt 
from  them ;  he  receiTed  it,  therefore,  as  agent  or  attorney, 
and  not  as  solicitor,  iat  his  prindpaL    The  payment  was, 
therefore,  a  payment  to  the  principal :  if  the  party  has  a 
right  to  recover  the  money,  he  dumld  maintain  his  action 
at  law  against  the  principal  (a) ;  he  eoold  not  hare  fol- 
lowed it  in  the  agenf  s  hands ;  the  case  is  the  same  as  if  the 
defendant  had  paid  it  directly  to  the  principal ;  and  if  he 
s^d,  Ihare  used  the  money  in  the  proeecotion  of  the  appeal, 
there  would  be  the  same  hardship  in  the  case. 


(a)  Tide  SCcptew  ▼.  Badeodc,  3  B.  ndAd.  954;  BtfODT.H«b«id,4  B. 
and  Ad.  611 ;  nd  Howcfl  t.  B«tt,  5  B.  and  Ad.  504. 
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1843.  There  yna  not  an  actaal  payment  here  to  the  principal,  but 

81CITB  there  was  what  cornea  to  the  same  thing,  he  desires  the 
Clabkz.  agent  to  retain  the  money  for  payment  of  coming  costs, 
and  it  is  applied  accordingly.  It  is  not  like  the  case  of  a 
stakeholder,  because  he  takes  it  as  a  depositary,  and  is  not 
at  liberty  to  give  it  to  either  party  until  the  right  is  deter- 
mined, and  if  he  does  he  is  liable  to  an  action ;  but  this  was 
a  payment  to  the  principal— it  was  vexations  no  doubt — 
but  I  have  no  power  to  do  what  is  asked ;  it  would  be 
sacrificing  a  principle  to  effect  justice.  I  will  give  an 
order  on  the  plaintiff  to  refund  these  costs. 


A  Case  had  been  sent  to  the  Gommon  Pleas  (a)  for  their 
opinion,  and  a  question  was  raised,  whether  the  Plaintiff 
ought  not  to  retain  these  costs,  as  the  Court  of  Gommon 
Pleas  decided  in  his  favour,  or  whether  they  were  included 
in  '^  the  costs  of  the  suit  in  the  court  below,''^  given  by  the 
Lords'  order,  and  therefore  to  be  paid  to  the  Defendant. 

The  Lord  Ghangellob. 

The  Gourt  of  Ghancery  sent  the  case  to  a  court  of 
law  for  their  opinion,  a  decree  was  given  for  the  plaintiff 
with  costs,  which  included  the  costs  at  law,  and  therefore 
that  was  a  part  of  the  decision  of  this  court.  The  decree 
has  now  been  reversed,  and  the  plaintiff  declared  entitled  to 
the  costs  below,  which  of  course  includes  the  costs  at  law. 

(a)  1  Smytbe,  367. 
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GEEEARD  «.  OEEILLY.  ,g^ 


Jamtarp  30. 


Bt  Indenture,  bearing  date  the  20th  of  October,  1821,  A'**^^  ««>▼•- 

^  nanaDted  not 

Thomas  Cterrard,  the  father  of  the  pkintiiF,  demised  to  *<>  ^^ » certain 

^  '^  '  act**andertlie 

CSiristopher  Gusaek  the  lands,  mill,  kiln,  and  'watercourse  §^,^ J^ 
of  Liflcarton,  for  the  term  of  three  lives,  or  thirty-one  y«")y  "^t 

"^  herein  resenr- 

years  from  the  year  1817,  which  should  longest  last.  «dj  sametobe 

^  ^  o  recovered  by 

distress  or 
otherwise,  the 

The  lands  of  Liscarton  lay  upon  one  side  of  the  rirer  ^me  as  said 

^      ^  yearly  rent." 

Blaekwoter,  and  the  lands  of  Bathaldron,  (the  property  of  ^^  to  be  a 

»  '  ^         *^     ^      -^        case  of  Uqui- 

Gusack)  and  Mnllahard,  (the  property  of  a  Mr.  White)  dated  dama- 
apon  the  other  side,  the  two  latter  being  divided  by  ap^'^^y**"?*^ 

*  *  o  J       ix^onctionto 

stream  called  the  Doragh,  which  flowed  into  the  Black-  '^^Jr^n  "\ 

^   '  action  on  the 

water.     In  the  Blackwater  there  was  an  island  lying  diago-  covenant 

•^     o      ^5      would  have 

nally  against  the  current  of  the  river,  and  from  the  top  of  J®®V®/^^^> 
it  a  stone  weir  was  built  for  about  five  yards  towards  the  ®f ?*»  }2  ^^ 

•^  plaintiff,  to 

Bathaldron  bank,  extending  to  the  middle  of  the  river.  »^f^  ^®    , 

^  nuisance  and 

The  stream  ran  to  the  mill,  in  the  bed  between  the  island  P*y  double 

rent  during  its 

and  the  Liscarton  bank.  continuance, 

was  accepted 
by  the  defend- 
ant. 

C.  Ousack  died  in  August,  1828 — ^his  widow,  Mary  Anne    ^    ca««« 

^       *  >  .7  l^ing  pending 

Cosack  conceiving  herself  entitled,  under  the  residuary  for  the  sale 

of  the  rever- 

dause  in  her  husband's  will  made  in  September,  1793,  to  sionofthepre- 

xnises  in  ques- 

the  interest  in  the  lease,  sublet  by  indenture  of  the  18th  tion,  it  was 

*^  held  that  to 

bind  the  par- 
ties in  the 
cause,  and  the 
purchaser  under  the  decree  to  assent  to  a  breach  of  the  covenant,  an  application  should 
have  been  made  to  the  Court;  serving  notiee  viras  not  sufficient. 

Acquiescence,  to  be  sufficient  to  preclude  parties  from  taking  advantage  of  a  breach  of 
a  eovetumt,  mosl  be  fraudulent. 

Even  if  the  reservation  in  the  lease  had  been  ruled  to  be  a  penalty,  relief  could  not  have 
been  given  ezeept  i^oa  tlM  tenns  of  the  nuS^anoe  befaig  abated. 
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^»^'     ^  day  of  June,  1829,  to  the  plaintiff,  the  mill,  kib,  and 
watercourse!  and  part  of  the  lands  of  Liscarton,  for  six 
years  from  the  first  of  November,  1828,  if  her  interest 
should  80  long  last,    at  the  rent  of  £80.      This    lease 
contained  a  covenant  with  respect    to  the  extension   of 
the  weir  then  existing,  in    the   same  words  as  the  one 
upon  which  the  question  arose,  and  which  was  contained 
in    the    indenture    next    stated.     It    having    been  dis- 
covered that  the  will  of  1793  did  not  pass  the  interest  in 
the  lease,  but  that  it  had  descended  to  the  two  sisters  of 
Christopher  Cusack  as  his  co-heiresses  ;  the  surviving  sister 
and  the  devisees  of  the  other  joined  in  executing  a  new 
lease  to  the  plaintiff  of  the  mill  and  other  premises,  so  ex- 
pressed to  have  been  sub-demised  by  Mary  Anne  Cusack  for 
the  like  term  and  at  the  like  rent ;  and  by  this  deed  the 
plaintiff  covenanted  with  the  lessors,  ^^  that  he  the  said  Wii- 
^^  liam  Garrard  his  executors,  administrators,  or  assigns, 
**  shall  not,  during  the  continuance  of  this  demise,  extend,  or 
^*  raise,  or  cause,  or  permit  to  be  extended  or  raised  the  stone 
^^  weir  now  erected  on  the  river  Blackwater,  leading  to  said 
^*  mill,  under  the  penalty  of  double  the  yearly  rent  herein 
*^  reserved,  same  to  be  recovered  by  distress  or  otherwise,  the 
^'  same  as  said  yearly  rent ;  and  it  is  further  covenanted  and 
«*  agreed  upon  by  and  between  the  parties  hereto,  that  it  shall 
^*  and  may  be  lawful  to  and  for  the  said  William  Grerrard,  his 
*^  executors,  administrators,  or  assigns,  to  erect  or  cause  to  be 
"  erected,  whenever  he  or  they  may  see  occasion,  a  temporary 
"  or  wicker  weir  from  the  extremity  of  said  stone  weir,  in  the 
"  centre  of  said  river,  to  extend  to  the  bank  or  ground  on  the 
*'  lands  of  Rathaldron,  on  the  opposite  side  from  said  mill ; 
^^  and  shall  and  may,  from  time  to  time,  and  at  all  times  here- 
'^  after,  during  the  continuance  of  this  demise,  repair  and 
"  keep  up  said  temporary  or  wicker  weir,  if  he  or  they  shall 
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"  think  proper  so  to  do,  but  at  his  and  their  own  proper  risk        'B48. 

**  and  peril  for  any  damages  occasioned  by  throwing  back    <^»»»a»» 

"  water  on  or  otherwise  injuring  said  lands  of  Bathaldron,  or    O'Reilly. 

«  any  other  lands.   And  whereas,  since  the  execution  of  the 

''  said  lease  of  the  18th  day  June,  1829,  said  William  Oer- 

^  rard  has  erected  a  temporary  or  wicker  weir  from  the  ex- 

^^  tremity  of  said  stone  weir,  in  the  centreof  said  river  to  reach 

^  to  thelands  of  Bathaldron,  on  the  opposite  side  of  said  mill. 

**  And  whereas  it  is  alleged  that  said  temporary  or  wicker 

^  weir,  from  time  to  time  has  damaged  and  injured  the  lands 

^  of  Bathaldron,  and  also  the  lands  of  Mullahard  and  other 

^  lands,  now  the  said  William  Oerrard^^    covenanted  with 

the  lessors  ^*  to  be  responsible  for  every  risk,  damage,  or  in- 

^jury  which  may  already  have  been  done,  or  may  here^^ter 

^  occur  to  said  lands  of  Bathaldron,  Mullahard,  or  said  other 

^  lands,  by  the  temporary  or  wicker  weir  already  erected  or 

**  caused  to  be  erected  by  the  said  William  Gerrard,  or  by  the 

"  erection  of  any  other  temporary  or  wicker  weir  which  here- 

^  after  may  be  erected  or  caused  to  be  erected  by  the  said 

"  William  Gerrard,  his  heirs,  executors,  administrators,  and 

^^  assigns,  from  the  extremity  of  said  stone  weir  to  the  said 

''lands  of  Bathaldron."" 

C.  Cusack  having  died  indebted,  a  bill  was  filed  by  a  cre- 
ditor of  the  name  of  Blount,  and  in  that  cause  the  defendant 
proved  as  a  creditor,  his  present  solicitors,  Messrs.  Young 
and  O'Beilly  (the  latter  being  his  son),  being  then  his  soli- 
citors. In  this  cause  a  Mr.  Ball,  son-in-law  of  defendant, 
was  appointed  receiver  over  the  lands  of  Bathaldron  and 
Ldscarton,  and  he  having  died  in  1783,  the  said  Mr.  Young 
was  i^pointed  receiver.  The  lands  of  Bathaldron  and  Mul- 
lahard both  suffered  from  floods,  and  in  1837,  Mr.  White 
the  proprietor  of  Mullahard,  brought  an  action  against  the 
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1843.       plaintiff  for  the  injury,  Messrs.  Young  and  O'Reilly  acting 
>*— — t       ^ 
Gbbrabd    as  Mr.  White's  attomies.     Mr.  Ball,  when  receiver,  laid  a 

oreilly.    statement  before  the  Master,  that  in  1830 or  1831  the  plun- 

tiff  had  built  a  stone  weir  across  the  whole  bed  of  the  riyer 

to  the  Rathaldron  bank,  and  that  that  was  the  caose  of  the 

flood ;  but  the  Master  declined  to  direct  any  prooeediiigB  to 

be  taken  against  the  plaintiff,  unless  an  order  was  obtained 

from  the  court.  Accordingly,  in  July,  1837,  Mr.  Young,  as 

receiver,  made  an  application  for  the  purpose  to  the  Master 

of  the  Rolls  ;  but  the  plaintiff  appearing  and  stating  the 

pendency  of  White's  action,  and  that  the  same  question  was 

involved  in  each  case,  no  rule  was  made  on  the  motion.    In 

White'^s  action,  a  verdict  was  at  first  found  for  the  plaintiff 

in  this  cause,  the  jury  attributing  the  flooding  to  natural 

causes.    A  new  trial  was,  however,  directed;  but  before  it 

came  on,  the  case  was  referred  to  the  arbitration  of  three 

engineers,  who  by  their  award,  among  other  things,  directed 

the  weir  akeady  built  by  the  plaintiff  to  be  removed,  and  a 

new  one  to  be  built  across  the  bed,  but  in  a  different  direction, 

the  length  being  increased  by  one-third.    Upon  the  award 

being  executed,  the  plaintiff  served  a  copy  of  it  upon  all  the 

parties  in  the  cause  of  Blount «?.  Gusack,  but  did  not  serve  it 

on  the  receiver.    On  the  9th  of  June,  1838,  the  lands  of 

Rathaldron  and  the  reversion  of  the  Cusacks  in  the  mills  of 

Liscarton  w^e  sold  under  the  decree  in  Blount  f>.  Cusadc, 

the  rent  payable  by  the  pliuntiff  being  stated  to  be  JS80, 

and  the  defendimt  became  the  purchaser;  but  having  taken 

objections  to  the  title,  which  were  not  overruled  until  July, 

1839,  the  conveyance  to  him  was  not  executed  until  the 

year  1840.      It  was  relied  on  by  the  plaintiff,  that  in  the 

year  1838,  while  the^works  were  going  on,  the  d^endant 

went  down  to  look  at  the  j^operty,  and  did  not  interfere 

with  tiie  works.     The  defendant  relied  upon  his  having 
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cautioDed  tlie  letdiei  aeaiasft  tikiBg  the  smgfe  nai,  and       ^»<>- 
that  the  Master  directod  the  iwjBiq  loaceqptllieaingferqil 


but  to  insert  in  the  i«ee^tlieiTOida»*^villio«Etprpjii^  O^sn^r. 
«( the  purchasef^s  daim  fiM'dodhfeiCHi/' wUch  neeipl,  how- 
ever, the  plaintiff  reAised  to  aceept.  Thekolhtf  ofthejJain- 
tifi^one  of  his  witneaBe^pf«f«d  a  coBTersatiQa  between  him 
and  the  reoeiTer  in  ISSS^in  wliicli,oiithereceiYer^8  threaten- 
ing jocniarlj  to  pnll  down  the  weir  which  was  being  built,  the 
witness  stated  thai  the  wwsi  he  oonld  do  was  to  sue  for  the 
doaUe  rent,  bat  that  thej  were  acting  nnder  the  adyice  of 
counsel,  and  would  not  inear  soeh  Uabilitr. 

The  defendant  had  commenced  an  action  against  the 
phunliff  on  the  covenant,  and  the  bill  in  this  cause  was 
filed  for  an  injunction  to  restrain  the  action's  being  pro* 
ceeded  with;  and  it  prayed  in  the  alternative  that  the 
defendant  diould  be  decreed  not  to  take  imy  further  pro- 
ceedings, on  the  plaintiff^s  pulling  down  the  new  weir  and 
paying  the  double  rent  during  the  time  of  its  eontinoaoee* 

Mr.  Moare^  Q.  a,  Mr.  W.  BroiAe,  Q.  C^  and  Mr. 
BaHenby^  for  the  plaintiff,  relied  on  two  grounds*  Vmi^ 
that  the  double  rent  was  a  penalty  and  not  V^yihAf^ 
damages,  French  v.  Macab^  (a)  Hcmam  t«  WatUr^  fi) 
Smith  T.  Dieimuon,  (e)  Bmtty  y.  J(me$,  (d)  Cknim  n 
Buihr  (0)  ;  secondly,  that  the  dafBodaDts  wen  k»n4  ty 
acquiescencoi  WUUamiY.  The EoH «f  Jentfg^  (f)  iMmm^  ^^ 
Spurrier^  (g)  Jachom  t.  CoUmt^  (1)  Mmdm  r,  Tfe  f^^xmi 
U^  ffo9pUaI,  (t)  Ernne  y.  KmA  (l). 


(«)  Ante,  ToL  1.  430.       (*)IB.CC,4Ml        '^,tt  m€r  if^ 
(<f)  1  Bing.  302.  (r)Hi9rM4X  Jllu         y,^^m^y<^ 

(i)lB.saAMU 


V, 

O'Beillt. 


170  OASES  IN  CHANCERY. 

1843.  ^^-  Sergeant  Warren^  with  whom  was  Mr.  F.  BaR, 

Gerraeo    for  the  defendants. 

Thb    Lord  Chancbllor. 

This  case  was  very  well  argued  for  the  plaintiff  and 
I  believe  every  thing  was  said  which  could  have  been 
said,  but  I  am  of  opinion  that  the  bill  cannot  be  sus- 
tained. The  first  question  is  whether  the  reservation  in 
the  lease  is  a  penalty  or  a  rent;  and  as  to  that  I  have  no 
doubt  but  that  on  this  lease  it  is  not  apenalty,  and  is  a  rent. 
It  is  unnecessary  to  go  through  the  cases,  as  thej 
have  so  recently  come  under  my  consideration  (a). 
Though  the  deed  speaks  of  a  penalty,  and  though  this  is 
a  circumstance  of  some  weight,  it  has  been  frequently 
decided  not  to  be  conclusive ;  and  here  ^*  double  rent^  is 
expressly  provided  for,  and  it  is  to  be  recovered  by  distress, 
thus  establuriiing  the  relation  of  landlord  and  tenant 
in  respect  of  it ;  and  as  the  common  law  would  give  a 
power  of  distress  in  respect  of  the  original  rent,  so  this 
deed  would  extend  this  power  to  the  additional  rent.  If 
the  party  who  filed  this  bill  had  been  of  opinion,  that  this 
was  a  penalty,  he  might  have  maintained  his  opinion  at 
law.  There  is  not  one  construction  here  and  another 
at  law.  If,  therefore,  such  an  action  was  actually 
in  progress,  he  should  have  prosecuted  it  and  not  have 
come  to  this  court.  As  he  has  come  here,  he  must 
take  my  opinion,  and  that  is,  that  the  reservation 
in  the  lease  is  a  double  rent  and  not  a  penalty,  and  that 
the  bill  cannot  be  maintained  unless  the  collateral  grounds 
help  it. 

(a)  See  French  r.  Macale,  Ante,  vol.  1.  459. 
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One  would  wtygp^ 
denee  todc,  thai  icfief 
younger  (ySLaHj.  X»>  i 
same  tranaKtioii,  or  i 
to  the  dient,  and  a  tsx  i 
wise,  as  Lord  HaidwiEkr 
shut  their  cjes,  and  lesiv  k  t»  i 
to  manage  their  imim  twm  :  las  m^  nik  sanuc  » - 
tended  to  cases  where  the  sfianr  aes  iir  iSiiri  jtaam 
he  did  here  (or  Mr. 


Yoong  was  the  letam  •vir  the  bnife:   he  had  Ins 
attention  drawn  to  the  lamagt  the  lamfe  wov  milHT^iittt  as 
Mr.  White's  altcBtmi  had  hes  Aawn.  to  d«  iam^f  hs 
had  sofiered,  and  afker  Mc  WUk  kai  qimnwnwi  aa 
action,   the  recciTcr  ayffied  ts  the  Court  &r  £zKcknis. 
The  Masto'  of  the  RoOi  tbtt  lidbtly  svL  t&ac  as  the 
points  in  the  two  cases  were  aEks^  the  reesver  fhoiilii  waic 
to  see  what  the  resah  was  in  Mr.  Whifie*9  aeoaa. :  «  Sst^ 
all  was  pbun ;  b«t  Mr.  White's  heart  biki  him  b^n^  dut 
action  was  tried,  and  he  wist  into  a  eaoBprHniae^     Ths 
Coort  gare  no  eonscBl  to  this  eoaiprMUBe.  and  ^  leas^^  if 
the  Court  to  enter  into  the  iiiipMiis   Aanii  ksv*  hm 
apjdied  for  bj  the  phimiff  here^  if  it  were  insesbdeii  dat  x 
should  Und  the  parties  in  the  iceeifei  eane.     In  'noK^ 
quenoe  of  this  compromise,  a  stone  weir  was  fipM&sii  za  }^ 
built  across  the  riTer.    In  riaminiiig  thiB#|tKtttt».  Whxse^i 
lands  onl J  were  under  the  conBderation  of  the  arbctn&irir 
but  from  th^  cliaraeier  it  is  probable  t&at  diej  w^niA 
regard  the  preserration  of  the  neighbouring  laaihi :   b«it 
however  this  may  be,  that  whidi  thej  dzreeted  to  be  «&»« 
was  in  contravention  of  the  eoraaBt  in  the  Ihmk  ajsanuit 
the  extension  <rf  the  weir ;  but  of  this  thej  knew  w^\m^ 
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'B43.  ^  the  plaintiff^  however^  not  being  ignorant,  as,  having  (aa  it  is 
alleged  on  one  side,  though  now  denied  on  the  other)  com- 
mitted a  breach  after  the  execution  of  the  first  lease,  he  got 
a  new  lease  to  be  exeeuted,  as  if  no  breach  had  been  com- 
mitted. When  the  arbitrators  had  made  their  award,  he 
served  notice  on  the  parties  in  the  caasct  but  not  on  Yonng, 
because,  it  is  said,  he,  having  obtained  the  compromise  vrhea 
acting  for  Mr.  White,  knew  of  it ;  but  neyerthelesa,  notice 
should  have  been  served  on  him,  as  the  motion  in  respect  of 
the  damage  had  been  made  on  his  behalf. 

One  would  gather  frcHn  the  form  of  the  notices,  that  at 
the  time  of  service  the  plaintiff  had  already  begun  the 
works ;  if  not,  why  did  he  not  wait  until  the  consult  of  the 
parties  had  been  signified.  Can  any  one  fling  at  a  man's 
head  in  that  way — serving  a  notice  to  say,  I  am  going  to 
break  the  covenant  I  entered  into  with  you,  and  I  give  you 
notice  of  it,  and  then  cry  out  afterwards  that  the  other 
was  looking  on,  and  acquiesced !  He  should  have  asked  the 
Court  for  permission  to  enter  into  a  compromise  to  be  land- 
ing on  the  parties,  and  in  that  case  what  would  the  Court 
have  done  !  Why,  speaking  for  myself,  I  will  say  it  would 
have  directed  a  reference  to  the  Master  to  ascertain  whether 
it  would  be  for  the  benefit  of  the  parties  to  act  upon  the 
compromise  ;  then  the  matter  would  undergo  a  solemn 
investigation  and  decision.  The  plaintiff  did  not  adopt  this 
course  ;  he  seemed  anxious  to  avoid  it,  as  the  investi- 
gation would  have  proved  that  the  plan  proposed  to  be 
adopted  would  be  injurious  to  the  other  lands,  and  so  would 
have  occasioned  a  refusiJ.  This  shows  the  necessity  of 
holding  a  tight  hand  over  such  prooeedmgs,  for  we  know 
that  unfortunately,  most  frequently  after  the  expenses 
attending  on  sales  in  such  cases  have  been  gone  to,  the 
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inheritor  has  fitde  JMimi  ■■  i^  csEitr:   ^f  Omn  s        *J^<^ 
bound  to  exert  hadf  lord rwus;:  ani  1^  M9ai^dM>    «c««^«> 
intends  to  bind  tke  pitw  i»    jbt  j^newM.  skraUl    O^ismx 
acquaint  the  Court  mbk  all  tke  ciimBstaBMS  «f  tlie  tzai^ 
actioiL      At  an  erfsts,  tker  ^ilia  ask  l«r  &e  wtwt  «f 
others,  dioukl  at  least  hape  the  Bod^ssx  t&  vah  fer  aft 
answer ;  it  is  so  in  prffaring  for  aaotiker  More  i»dB»ii4aMe 
contract,  and  it  wooM  haTe  beat  better  if  the  saaie  owrse 
had  been  adopted  in  this  < 


I  hare  not  to  decide  now  i^Mther  the  purchaser  vWM  be 
entitled,  as  against  the  former  owner,  to  the  penalty ;  but 
though  no  question  arises  hwe  mi  that  point — it  is  said  if 
the  breach  had  not  been  assented  to  bj  the  parties  in  the 
cause,  why  not  sell  the  fimfertj  as  producing  the  donUe 
rent!  Why  they  sold  the  lands  with  the  boiefit  of  the 
covenant  against  the  act ;  the  purchaser  could  not  haTe 
both  the  covenant  and  the  double  rent ;  and  it  was  very 
probably  thought  that  if  the  lands  held  by  the  plaintiff 
were  sold  as  subject  to  the  double  rent,  the  other  lands 
would  be  supposed  to  be  so  much  damaged  by  the  effects  of 
the  weir  as  more  than  to  counterbalance  the  advaniage  of 
the  additional  rent. 

The  defendant  became  the  purchaser  in  1838  ;  not  liking 
the  title  he  makes  objections  to  it,  but  he  is  fixed  to  his 
purchase  in  1839,  and  what  has  he  done  to  show  his 
acquiescence  in  the  breach  of  the  covenant!  Ho  wont 
down  with  his  family  to  look  at  his  new  purchoso,  as  is 
usual  in  such  cases,  and  he  saw  the  work  going  on.  Sup- 
posing he  knew  that  a  breach  was  being  committed,  what 
could  he  do !     If  he  had  told  them  to  stop,  ho  would  havo 

VOL.    II.  o 
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ttna.  been  langhod  at ;  yon,  whose  purchase  is  not  confirmed, 
Obrrard  Jj^^  cim  \yQ  opened  at  any  time ;  and  besides,  here  nnder 
o  Reilly.  ^Jjq  covenant  there  was  a  right  to  do  the  act  on  the  pay- 
ment of  the  double  rent,  so  that,  even  if  his  title  had  been 
confirmed,  and  looking  on,  he  had  said  it  was  a  breach,  he 
would  have  been  told,  as  Young  had  already  been  told, 
that  at  the  worst  the  plaintiff  would  only  have  to  pay  the 
double  rent. 

This  court  never  on  light  grounds  interposes  against  the 
legal  effect  of  a  covenant  on  the  ground  of  acquiescence; 
there  must  be  fraud,  such  as  acquiescing  for  a  benefit  to 
arise  from  taking  advantage  of  the  breach,  or  giving  reason 
to  suppose  that  there  would  not  be  any  interference.  In 
the  case  of  Macher  v.  The  Foundling  Hospital,  (a)  than 
which  there  could  be  none  of  greater  hardship,  Lord 
Eldon  denied  relief.  Here  I  am  of  opinion  that  no 
previous  conduct  of  the  parties  affects  the  purchaser,  and 
that  there  have  been  no  acts  of  his  own  to  bind  him 
to  acquiesce. 

I  do  not  say  that  I  could  have  granted  the  latter  part  <^ 
the  prayer;  but  as  the  defendant  has  consented  to  accept  (A 
it,  the  plaintiff,  if  he  abides  by  his  offer,  may  take  that 
decree. 

January  ^\,  LoRD   GhaNCELLOB. 

I  have  been  thinking  of  the  difficulty  under  which  the 
•plaintiff  lies,  but  there  is  no  remedy  for  it ;  for  even  if  I 
were  to  consider  the  reservation  in  the  lease  a  penalty,  I 

(a)  1  v.  andB.  188 
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could  give  no  relief  except  upon  condition  of  the  nuisance  ^     ^^^'     ^ 
being  abated.    The  plaintiff's  own  conduct  has  occasioned    g^^^abd 
all  the  difficulty  he  is  under :  Cusack  never  fell  into  any.       ^  Bmilly. 


GARDE  V.  GARDE. 

February  2. 

The  bill  in  this  cause  was  filed  to  carry  into  execution     _        ^^ 
the  trusts  of  the  wiH  of  Henry  Prendergast  Garde.    The  ^*^^ 
question  in  the  case  turned  upon  the  construction  of  the  ^^JJ?  ^*^ 
foUowingdeed:—  •^^/Z 

^  on  J,  and  hto 

ioftrici 


By  a  settlement  dated  the  3d  July,  1801,  executed  after  the  ^  ^^^ 
marriage  of  John  Garde,  Thomas  Garde,  the  father  of  John  ^^Tiwd'  ^ 
and  of  the  testator,  conveyed  Eilrush  and  certain  other  ^ISI^JTb!^ 
denominations  of  land,  some  of  which  he  held  in  fee,  and  !J^  J^ 
others  for  lives  renewable  for  ever,  to  trustees  "  upon  tnwt  Jhiid^wlr*^ 
**  and  confidence  to  permit  and  BuSer  the  said  John  Crarde  J|^^  ^^iZi 
**  and  his  assigns,  for  the  term  of  his  naloral  life,  to  receive  Jj^^J^I^lJj^ 
<«  and  take  the  issues  and  profits  thereof  ;^  reinainder  to  tniJi-|]2|J|  211^^  ^ 
ieesy  to  preserve  contingent  remainders;  then  to  secure  *IIJJ'JjJJ^JJ|j, 
jointure  to  Anne  Garde,  the  wife  of  John,  and  portionn  f^r  ^j!^]^J^^ 
younger  children,  and  subject  thereto  to  the  first  and  r/ib^  f!!lJ!!!f^^kM 
sons  of  John,  by  Anne,  his  then  wife,  and  in  d«Cuilt  ''^  7*^JjJ^|'f 
issue  by  her,  in  like  manner  to  the   sons  by  any  ^^^^^  ^Lj^l^jL 

J.  after  his  own  life  estate,  nakiaf  the  vhimau  rtmmJi^tt  Uf  U^'^U*  mA  $m  f  ^  mm.  it4^i\ 
benefit  of  the  said  H^flolject  to  tke  prot  mjsms  >«wl>fc  %imtt  mJUiiH9  t^htnth  t^  f^  Mti'l 
marriage."    Held  that  H  took  the  aUoiaie  jM^tmc  la  tlv^  hmM  *4  %i, 

tt  'I 
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taken  wife,  *'  and  for  default  of  anch  issne  then  in  tmst  and 
^'  confidence,  to  apply  such  rest,  residue,  and  remainder  of 
^^  such  yearly  rents,  issues  and  profits  to  such  uses  as  Thomas 
^'  Garde  shall,  by  deed  or  will  appoint,  and  in  default  of 
^^  appointment,  then  in  trust  andconfidence,  to  applyand  dis- 
^'  pose  of  such  rest,  residue,  and  remainder  of  such  yearly 
^*  rents,  issues,  and  profits  to  and  for  the  use  and  benefit  of 
'*  the  said  Henry  Prendergast  Ckirde,  (second  son  of  the 
**  settlor)  his  heirs  and  assigns,  subject  to  the  proTisions 
'<  hereinafter  made  for  the  daughters  of  the  said  marriage.'" 

The  settlement  then  recited  that  Thomas  €ku^e  was  also 
entitled  to  another  set  of  lands  called  Carduggan,  &c.  some 
of  which  were  held  in  fee,  others  for  lives  renewable  for 
ever,  and  others  for  long  terms  of  years.  He  then  con- 
veyed these  lands  to  the  trustees, — ^to  the  use  of  Thomas 
Garde  (the  settlor)  for  life,  remainder  to  trustees,  to  pre- 
serve contingent  remainders ;  ^^  and  from  and  after  the 
^^  decease  of  the  said  Thomas  Garde,  to  the  several  uses, 
"  intents  and  purposes  as  is  hereinbefore  expressed  and  de- 
^^  clared  respecting  the  said  lands  of  Kilrush,  Eappane,  and 
*'  Ballinacurra,  and  subject  to  the  jointure  herein  before  pro- 
^'  vided  for  the  said  Anne  Garde,  or  for  any  aftertaken  wife  of 
'^  the  said  John  Gbrde  as  hereinbefore  expressed,  and  to  such 
"  provision  as  is  hereinbefore  provided  for  the  younger  chil- 
'^  dren  of  the  said  marriage,  and  to  the  several  estates  limited 
*'  to  the  several  and  successive  sons  of  the  said  John  Garde, 
"  to  be  begotten  upon  the  body  of  any  aftertaken  wife,  and 
^'  subject  thereto  on  the  contingencies  aforesaid  for  such  use 
''  and  uses  as  the  said  Thomas  Garde  shall  by  any  deed  to  be 
"  by  him  executed  in  the  presence  of  two  subscribing  wit- 
'<  nosses,  or  by  his  last  will  and  testament  limit  and  appoint 
^'  the  same  for ;  and  in  case  the  said  Thomas  Garde  shall  not 
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^^  by  any  such  deed  or  willfiHii  imi 

**  in  trust  and  fnnfidfOfr^  to  Jffij  ; 

^  residne,  and  remainder  ofiBArfan.iBBaLaK  vims  ik 

'^  and  for  the  nae  and  I 

''  Garde,  subject  to  tke 

<«  the  issaes  of  the  i 

Thai  followed  thk  < 


*<  And  the  aid  T1m»m  Ga4e^  J4k  Cork  s-BBBS. 

"  with  the  Baud  traitee^  dor  has.  kx.  -iaa  di?  -nL  s 

*'  the  request  of  the  aid  ttwm 

01,  ftcL  4»  al  SKO.  aoL  ^- 

"  for  the  betta-andBORpcrfK 

t  MB^sssmi^  ait -ll^- 

"  Teying  aU  and  scalar,  ^ 

hnatAprnirnnm^md 

»  and  premiaea,  to  the  aaoi,  mt 

ma.  a^psEfMs  loafe- 

"  fore  mentioned,  liaikad  mi 

iipiMiiiiraaJqaannig 

"■  the  same,  as  the  sud  liwliii 

tiUXpHTio^^ 

Jdin  Garde  £ed  withaa  ie 

■■b  aad  W  9»  -vuL  fi»ibi 

the  23rd  of  April,  183S,  4ew 
nephew,  Thomas  Gwde;,  cUe« 

iaed  all  la  fnq>9TT  m  iui 

■  •**  *  iMBry  wV9aBfSt» 

Garde,  and  one  rf  the  drff  da 

BB  a  tia  •!«■«.     Cn.  -aM 

death  of  John  Garde,  Hcnr  Pt 

iiaiiiiMi  "^a  ii  111"  1   f  "iiri 

poosesnon  of  the  lands  iadade 

dintkeac^aiaie  if  l»»ti 

Thomas  Garde  the  aettlor  had  «el  m  1  «iKL  Swuie  Wa 
his  sons  smrriTing,  and  bj  bii  w^  4tsnmA  iSL  lot  J'rv^'^rir 
to  his  two  sons,  diare  and  doR  aEbt:. 


There  was  no  qocstioD  at  %0»  tk-  fine  iKt  ^  jMiit  Jtt  "du^ 
deed  of  1801,  hot  this  qpeacka  was  \m%\\\  irr  tl^  «MnM^ 
of  Thomas  Garde, — that  <«  dk  tne  ffMacrwtJMi  ^  Un^ 
deed  of  1801,  onlr  a  fife  citato  in  tfe  ¥t^intA  ¥^  ^  ImA  «^ 
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,  ^^^'  ^  limited  to  Horny  P.  Garde,  and  that  the  reversion  of  said 
gardb  lands  either  descended  from  Thomas  Ghurde  to  his  eldest 
Gakdb.  g^Q  John,  and  was  then  vested  in  the  defendant  by  the  wiU  of 
John,  or  if  they  passed  under  the  will  of  Thomas  to  his 
sons  John  and  Hrary,  that  the  defendant  would  be  entitled 
under  tho  will  of  John  to  one  moiety,  and  under  the  will  of 
Henry,  to  one-third  of  the  remaining  moiety. 

Mr.  Serjeant  Warren,  Mr.  Brooke,  Q.  C.  and  Mr.  H.  G. 
Hughei  for  the  Plaintiif. 

There  is  nothing  to  limit  the  second  set  of  lands  to 
Henry  Prendergast  Garde,  for  life  only  ;  they  are 
made  subject  to  provisions  which  extend  in  perpetuity. 
The  words  rest,  residue^  and  remainder  of  the  rents,  issues, 
and  profits,  carry  the  eorpm  of  the  whole  estate. 

Mr.  Serjeant  Keatinge,  and  Mr.  Moore,  Q.  0.,  for  the 
defendant  Thomas  Grarde. 

The  first  set  of  lands  are  given  in  default  of  appointment 
by  Thomas,  to  Henry  Prendergast  Gbrde,  his  heirs  and 
assigns ;  from  which  it  is  plain  the  framer  of  the  instrument 
knew  tho  proper  words  to  give  an  absolute  estate,  when  ho 
meant  to  give  one.  The  limitation  of  the  second  set  only 
gives  a  life  estate  in  terms  to  Henry  Prendergast  Ghmie. 

The  Lord  Chancellor. 

The  second  set  of  lands  are  conveyed  to  the  trustees 
upon  several  uses,  and  then  come  those  words,  '^  in  trust 
^'  and  confidence  to  apply  and  dispose  of  such  rest,  residue, 
''  and  remainder  of  such  rents,  issues,  and  profits,  to  and  for 
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"  the  use  and  benefit  of  thenud  Heniy  Prendergast  Garde,        i^tx 
^*  subject  to  the  proYisions  hereinbefore  made  for  the  tssoe      Gimos 
^^  of  the  said  marriage  ;^  and  the  qneaticm  is,  whether  nnder      Gaa»k. 
this  deed  Henry  Prendergast  Garde  took  an  absotate  estate 
or  an  estate  for  life  only  in  these  lands.    It  shonld  be 
remembered  that  part  of  these  lands  is  a  chattel  interest, 
and  clearly  the  whole  chattel  interest  passed  under  these 
words ;   and  this  is  a  eircomstanoe  whidi  shonld  w^gh 
with  the  court  in  construing  the  deed.    The  coTenant  for 
farther  assurance  supposes  all  the  lands  to  be  limited  to 
the  same  uses,  and  I  am  of  opinion  that  the  intention 
was  to  limit  the  second  set  of  lands  to  the  same  uses  as 
the  first,  and  that,  therefore,  Henry  Prendergast  (xarde 
took  the  absolute  estate  in  them  also.    There  is  no  difficulty 
in  the  case,  only  the  intention  is  informally  expressed. 
It  proceeds  thus : — ^^  to  permit  and  suffer  Thomas  (xarde 
^^  to  receiye  the  rents,  issues,  and  profits,  during  his  natural 
*^  life,  and  after  his  decease  to  the  several  uses,  intents,  and 
'^  purposes,  as  is  hereinbefore  expressed  and  declared  concern- 
*^  ing  the  lands  of  Eilrush,^  &c.    If  the  deed  had  stopped 
here  there  would  be  no  question,  all  the  uses  would  be  the 
same,  and  Henry  Prendergast  Garde  would,  in  the  events 
pointed  out,  take  the  absolute  estate.    But  then  it  pro- 
ceeds— and  recollect  what  it  is  which  follows,  ^*  and  subject 
^  to  the  jointure  before  provided  for  Anne  Gku^e,  or  for  any 
^^  after-taken  wife,  and  to  the  provision  for  younger  children, 
*^  and  subject  to  the  estates  to  the  children  of  John  Garde, 
^*  and  to  the  power  of  appointment  by  Thomas  Garde,  and 
^^  in  case  he  shall  not  appoint  then  in  trust  and  confidence,'^ 
&c.  I  think  that  all  subsequent  to  the  words  ^'Kilrush,^  &c. 
— the  words  ^^and  subject  to**^  so  and  so,  is  a  mere  inaccurate 
repetition  of  reference   to  the  uses    expressed  in    those 
words.     Having  declared  that  the  second  estate  shall  go  to 
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'8^3-  tho  former  uses,  they  say,  "  that  is  to  say,*'  and  give  a 
short  explanation  or  recapitulation  of  the  uses  of  the  fint 
estate.  It  is  not  an  attempt  at  a  re-limitation,  so  as  to  con- 
fine Henry  Prendergast  Garde  to  an  estate  for  life.  It  is 
clear  that  it  was  the  intention  that  Henry  Prendergast 
Garde  should  take  an  absolute  interest  in  the  second  estate  ,* 
and  it  is  equally  clear,  that  the  Court,  in  the  construction 
of  an  ambiguous  instrument,  may,  in  favour  of  the  inten- 
tion, declare  that  the  second  estate  should  be  settled 
to  tho  same  uses  as  the  first,  and  construe  these  words 
as  giving  the  defendant  the  absolute  eotate. 


EXECUTORS  OF  THE  EARL  OF  LUCAN 
V.  O^MALLEY. 

February  2,  3. 

Principles  as    rp 

to  the  plead-    JL  UE  bill  in  this  case  was  filed  for  the  purpose  of  havin? 

Ing  and  relief,  r     r  o 

in  suits  to  open  three  accounts,  furnished  to  the  late  Lord  Lucan  by  the 
accounts. 

defendant,  as  his  agent,  and  signed  by  Lord  Lucan  as 

settled  accounts,  in  the  year  1834, 1836,  and  1838,  respec- 
tively, opened  for  plaintiffs  to  surcharge  and  falsify. 

Mr.  W.  Broohy  Q.C.,  with  whom  were  Mr.  Monahan, 
Q.C.,  and  Mr.  S.  B.  Miller  for  the  plaintiffs. — If  we  show 
an  error  in  the  last  of  the  accounts,  we  are  entitled  to  have  ail 
opened.  [Lord  Chancellor — If  you  contend  for  that,  you 
had  bettor  argue  it  now.  What  you  are  going  to  contend 
for  is,  that  if  there  be  twenty  independent  settled  accounte, 
and  you  show  an  error  in  the  last,  you  may  open  all.   Yes ; 
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and  we  depenl  iir  tktf  pnpyfitim  «  CkmArsr.  6M-        »^ 

win  fmj   htSan  UeA  EUm.     iVam    Cw,xMLLom.—\     ^^^ 

looked  TCffTcaRfidlTiMfttiUipauUwhmXiitf^  0*3ii!Uxi. 

fidd  (ft)  was  htSmt  sk^  m1  I  cudd  iEnl  w>  vUkwilT  to 

shew  that  miinii,  ihi  111  nuwiaijiiiuiiiinriTT.  »  joa  most 

eonte&d,  c^cns  tke  tarmet  «ak»  ther  are  connected  toge> 

ther.    I  opened  all  Lmdmi  accovnta^  hot  thej  were  all 

connected.]    Loid  EUm  in  Ckmmkwn  t.  GMwim  (c)  says, 

««  also  with  an  opinion  i^on  the  point  whether  the  defen- 

^«  dant  is  entitled  to  eonumsnoniriiile  in  the  island,  I  think 

^^  it  more  conamant  to  the  practice  of  the  court  to  confine  tho 

'*  declaration  to  the  enw  as  stated  in  the  bill,  vis.,  that  ho 

'*  cannot  daim  it  while  in  England ;  and  without  prejudico  to 

^'  the  question  whether  he  is  entitled  to  commission  whilo  in 

^*  the  island,  as  some  light  may  be  thrown  upon  that,  iu  tho 

*^  charge  of  error  before  the  Master ;  and  it  is  bettor  to  witii' 

^^  hold  a  dedsion  not  caUed  for  by  the  pleadings/'     [Loai> 

Chancellor. — ^That  is  any  thing  but  clear ;  I  do  tUfi  til^ 

derstand  it.    I  understand  Lord  EUhn  in  that  caM  t/>  ^/p^i 

all  the  accounts  of  that  one  agency.]    But  he  had  wp  ritj^ 

to  do  so  except  on  the  principle  for  which  w«  ^/n$Um4, 

[Lord  Ohancbllob. — He  says  he  does  not  fftju4^^  iiM 

question.]    He  cites  a  case  before  Lord  Tkwrl^n^  (d)^  m4 

lays  down  that  one  error  was  sufficient,     [l/^tfu  ('n^mm^ 

LOB. — This  is  the  second  time  that  tbia  YHUi  Uim  \A^m 

argued,  and  it  is  very  important  that  H  d^ftM  Uf  «^iM  , 

it  had  better  stand  over  for  argument^  and  m  iit^  m^t^  Uh^ 

it  would  be  very  useful  to  get  a  eopjr  // tW  4ki<y4^  m»  ^^'l^dm 

ben  V.  Gotdwin.] 

The  first  item  upon  wfakh  w^  dkaq^   ^0^  m   Wh^f 

(€)  5  Vefc834;  9T€i.«M,        a,$U  f^1i^/4         ^/,  V  t*#  //# 


V, 

0*Mallst. 
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^s^*  is  called  in  this  country  "  han^ng  gales'*  (a).  [Lobo 
Karl  of  Chancellob. — The  charge  in  the  bill  puts  in  issue  no 
error  in  any  particular  account.  I  am  entitled  to  have  spe- 
cific errors  laid  before  me  in  the  bill.]  The  statement  in 
ChamberB  v.  Goldwin  seems  to  have  been  as  general 
[Lord  Chancellor. — No ;  there  they  objected  to  the  charge 
of  commission ;  that  was  the  specific  error.]  And  here  oar 
specific  error  is  in  respect  of  hanging  gales.  The  accoants 
were  kept  so  incorrectly  that  we  could  not  have  been  more 
specific.  [Lord  Chancellor. — If  you  could  not  specify 
errors,  the  way  in  which  the  charge  should  have  been  made 
was,  that  in  the  account  of  1834  so  much  had  been  charged 
for  hanging  gales,  when,  in  fact,  only  so  much  should  have 
been  charged.] 

Only  one  item  in  the  account  of  1834  was  disproved,  and 
this  only  amounted  to  thirteen  shillings. 

Mr.  Sergeant  Warren^  with  whom  were  Mr.  Sergeant 
Keatinge,  Mr.  Moore,  Q.  C,  and  Mr.  W.  Burke,  for  the 
defendants. — The  court  will  not  open  a  long  account  on 
account  of  so  inconsiderable  an  item. 

The  Lord  Chancellor. 

I  am  not  going  to  open  the  account  for  thirteen  shillings. 
Of  course  if  I  saw  fraud  in  an  account  I  would  open  it  for 
three  pence ;  but  independently  of  that,  in  a  large  estate  of 
this  kind,  I  would  not  open  the  account  for  so  small  a  sum. 


(a)  That  is  where  a  tenant  does  not  pay  his  first  half-year's  rent  unifl  a 
second  half-year's  rent  has  accrued  due,  and  so  on,  leaving^  at  every  pay- 
ment the  rent  for  half  a  year  in  arrcar,  or  (for  it  is  not  considered  in  arrear) 
<*  a  hanging  gale/' until  the  last  half-year,  when  a  year's  rent  is  to  be  paid. 
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The  plaintiffs  should  have  taken  the  trouble  to  have  gone  into        1843. 
the  accounts  and  specified  particular  errors.  This  is  the  law     ^^"^  ®' 
of  the  Court,  in  order  to  give  the  defendant  information,  and         <^* 
to  put  an  issue  before  the  Court.    Lord  Lucan  settled  the 
account,  and  the  plaintiffs,  as  his  representatives,  seek  to  set 
it  aside.     This  they  cannot  do  unless  they  show  specific 
errors ;    and  instead  of  doing  this,  they  lament  that  the 
accounts  were  kept  in  such  a  way  that  they  cannot  be  specific 
in  their  charges ;  but  the  consequence  of  this  is,  that  the 
accounts  remain  untouched. 


The  impeachment  of  the  account  of  1836  was  given  up, 
bat  an  item  of  the  amount  of  £240  was  disproved  in  the 
account  of  1838.  The  defendants'  counsel  admitted  that 
they  could  not  explain  this,  but  submitted  that  the  inquiry 
should  be  confined  to  that  particular  item. 

The  Lord  Chamgbllob. — It  is  quite  clear  that  if  the 
plaintifis  show  one  error  in  an  account,  they  have  a  right  to 
surcharge  and  falsify  the  whole  of  that  account ;  if  they 
show  one  piece  of  fraud,  they  can  set  the  account  aside 
altogether.  I  cannot  allow  an  account,  from  an  agent  to  a 
principal,  to  stand,  in  which  an  item  which  was  not  paid  is 
taken  credit  for. 


Some  question  being  raised  as  to  when  the  point  of  law 
directed  to  stand  over,  should  be  argued, 
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*^'  ^  The  Lord  Chancbllob  said,  if  the  plaintiffs  insist  upon 
Lucan'  aiding  that  point,  they  must  also  submit  to  have  the  suffi- 
o'MiLLBT.  <5iency  of  the  charges  in  their  bill  inquired  into.  I  wish  it 
to  be  distinctly  understood  that  the  error  should  be  so  dis- 
tinctly stated  that,  as  I  may  so  speak,  there  would  be  an 
issue  before  the  Court.  Here  the  plaintiffs  have  made  a 
general  charge,  and  when  they  come  here  they  are  at  diffi- 
culty to  find  to  which  account  it  relates. 


The  plaintiffs^  counsel  waived  the  right  to  argue  the  point 
of  law,  and  the  decree  was  made,  opening  the  last  account. 


February  2. 

The  court  will 
not  decide  % 
question  of 
election  which 
depends  upon 
the  fact,  whe- 
ther Scotch  es- 
tates did  or  did 
not  pass  under 
the  will,  with- 
out directing 
an  inquiry  be- 
fore the  Mas- 
ter as  to  the 
effect,  under 
the  Scotch 
law,  ofthewiU 
upon  the  es- 
tates. 


M'CALL  v.  M'CALL. 

In  this  case  a  question  of  election  arose,  a  testator  having 
devised  certain  Irish  estates,  of  which  he  was  seized  in  fee 
to  his  eldest  son,  the  defendant,  and  a  moiety  of  certain 
Scotch  estates  to  his  second  son,  the  plaintiff*.  These  Scotch 
estates  the  defendant  claimed  as  having  been  entailed  on 
the  testator^s  marriage.  The  devises  of  all  the  estates  were 
to  the  sons  for  life,  with  remainder  to  their  issue  in  strict 
settlement. 

The  Solicitor-General  having  partly  opened  the  case. 
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The  Lord  Chancellor  asked — Am  I  to  decide  whether  ^     ^^^'    ^ 
Scotch  estates  pass  by  the  will !     I  cannot  do  that  until  I     ^^Call 
know  whether  the  devise  is  good  or  not.    I  must  be  inform-     m*Call. 
ed  of  the  Scotch  law.     It  must  be  referred  to  the  Master 
to  inquire,  as  a  matter  of  fact,  whether  the  estates  did  pass 
or  not ;   and  if  they  did  not  pass,  in  whom  the  same  are 
now  Tested. 

It  was  then  suggested  that  the  parties  did  not  dispute 
the  point  as  to  the  Scotch  estates  not  passing,  but  his  lord- 
ship said  that  the  devises  being  in  strict  settlement,  the 
parties'  admission  could  not  bind. 


SCOTT  V.  NIXON. 

February,  6, 8. 

1  HIS  was  an  appeal  from  an  order  made  by  his  Honor  the  ^  p^^chaser 

*  *^  •'  under  a  decree 

Master  of  the  Rolls  allowing  exceptions  which  had  been  ^  }^  <^<>"^- 

°  *  pelled  to  take 

taken  by  a  purchaser  to  the  Master's  report  of  good  title.    »  ^^^^  ^^<;^ 

•^       *  *  °  depends  on  ad- 

yene    posses- 
Blon  under  the 

Alexander  Nixon  made  his  will,  bearing  date  the  6th  ^^^m,  ^ 

March,  1776,  and  thereby,  after  making  mention  of  some^^^  e^dfnce 

of    sach    ad- 

yerse    poMes- 

•ion      consitt 

in  affidayita  made  in  the  Master's  office,  and  the  fact  of  such  possession  is  not  in  issue  in 

the  canse,  if  the  Court  be  satisfied  by  the  affidavits  of  the  existence  of  the  facta  deposed  to. 

The  34th  section  of  3  &  4  Wnu  IV.  c.  27,  confers  title. 

&«Me.— The  five  years  given  by  the  15th  sec.  of  3  &  4  Wm.  IV.,  c.  37,  cannot  be 
extended  on  account  of  the  infancy  of  the  claimant. 
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'8^-       settled  estates,  deyised  the  residae,  after  payment  of  his 
Scott       debts  and  pecuniary  legacies,  to  his  executors,  for  the  use  of 
Nixov.      y^[q  g{2  yonnger  sons ;  George  Nixon,  his  eldest  son,  sac- 
oeeded  to  the  settled  estates,  as  heir  at  law. 

The  original  bill  was  filed  by  a  judgment  creditor  of 
Alexander  Nixon  to  raise  the  amoont  of  his  judgment;  and 
there  was  a  decree  for  a  sale  in  that  cause  in  the  year  1827. 
In  1835  it  became  necessary  to  file  a  supplemental  bill  to 
carry  that  decree  into  execution,  and  ihere  was  a  decree  in 
that  cause  in  April,  1838.  George  Nixon  died  in  1819,  and 
Anna  Nixon,  his  heiress,  was  a  party  to  the  original  cause, 
and  also  to  the  supplemental  cause,  but  died  in  1841. 
There  was  a  sale  under  the  last  decree,  and  an  estate  called 
Bea^s  tenement  was  sold.  The  purchaser  of  it  excepted 
to  the  title  under  the  following  circumstances. 

The  tenement  was  conveyed  to  Alexander  Nixon,  by  deed 
of  the  16th  November,  1776,  subsequent  to  the  date  of  his 
will — ^ho  died  in  1791,  without  any  republication  of  the  will. 
The  purchaser  objected  that  the  tenement  went  to  the  heir 
at  law  of  Alexander,  and  as  such  heir  was  not  before  the 
Court,  title  could  not  be  made. 

Affidavits  were  made  in  the  office,  one  by  the  bailiff  and 
agent,  and  another  by  the  solicitor  of  the  Nixon  family, 
&om  which  it  appeared  that  the  younger  sons,  immediately 
after  their  father'*s  death,  entered  into  receipt  of  the  rent  of 
this  tenement,  and  continued  in  uninterrupted  enjoyment  of 
it  to  the  present  time,  their  title  never  having  been  ques- 
tioned by  George  or  Anna,  both  of  whom  had  died  before  these 
affidavits  had  been  made.  The  tenement  was  in  the  possession 
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of  \€aae€S,mmietM}mmmr^6BmJsmmmILymBS.jmkfiL 

iKiai 

1774, and  v)uck«^«DBaBBrml^*    SflK^ssraiifi(«t  dir 

propertT  of  tbe  jimnzv^'amaBBL'mBK  vaianL  Vr  miicli  k 

X*w»si 

appeared  tlai  tfe^  lal  Ibk  iKOK  iC  &■  OK  m  ifiri^ 

thereat.  It  appeawJ  an»»«qnr  *r  Mtwa  iar  die  year 

1820,  that  12  TOR^  amK^  rf  Ar  THS  IttlvcrMa.  wl^ 

abstract  of  title  ihaA  ^he  yifou  m  ^peA»  itad  on  seve- 

by  the  Toonger  aoas;  tkt  la^he  ■■■lifcLi  of  one  of  thom, 

settlement,  wheiebj  Adanls  tawMilh  share  of  this  tone* 

ment  was  anumgst  other  propertisB  settled ;  and  that  Anna 

Nixon  had  made  one-sixtii  pait  tkeno^  devised  to  her  by 
her  nnde  Bob^  one  of  tlie  ywuigei'  sons,  the  subject 
of  settlement. 

Mr.  Seott,  Q.  G.  (or  the  plaintiff. 

There  is  a  good  title  nnder  the  recent  statute  of  Itmiti^ 
tions.  The  Master  of  the  Bolls  decided  the  ease  on  ihit 
gronnd  that  the  statute  was  only  valid  as  a  Mmet^  Imt 
could  not  confer  title,  and  thought  we  sbovlj  §k  %  hm 
of  revivor  and  supplement  to  bring  tlie  hm  Mm^,  tk^ 
Court;  it  was  also  objected  that  die  ^imm:  ^  itn& 
depended  on  affidavits  made  after  die  deadb  fA  Asm.  mA 
that  the  matters  in  the  afidavils  4»  wA  -mktM  mi  tk^ 
pleadings,  and  are  not  in  isnie  as  Ae  -t^wc  -tut  t^tm 
was  not  necessary  as  the  kir  was  a  fmtj^B^  ^^^^ 
Has$an(a)  8wgd.  Vmd.  TfOk^Vm. 


(«>ai:j»(c  4^ 
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,     ^^^-    ^      Mr.  Setyeant  KeaHnge  and  Mr.  Moore^  Q.  C.  for  the 
Scott      purchaser. 


Nixov. 


The  case  is  not  within  the  9th  section  of  the  act,  for 
there  is  no  wrongful  claim ;  it  may  be  that  the  rent  was 
received  by  the  permission  of  Greorge  and  his  agent.  It 
appears  from  the  rent  book  that  twelve  years'  arrears  were 
due  at  the  death  of  George.  [Lobd  Chancsllob — ^were 
those  arrears  paid,  and  to  whom!  It  was  then  shown 
from  the  book  that  they  were  paid  to  Mr.  Scott  the  agent 
in  1822.]  The  receipt  of  rent  did  not  operate  as  a  bar 
till  the  recent  statute  came  into  operation ;  it  came  into 
operation  in  1833,  and  as  possession  was  not  adverse  th^ 
Anna  had  five  years  to  bring  her  ejectment,  but  she  was 
then  a  minor,  and  did  not  attain  her  age  till  1838,  she 
would  therefore  have  five  years  from  that  period  to  bring  it, 
as  she  was  a  minor  and  under  disability  till  then.  [Lord 
Chancellor, — that  cannot  be  sustained,  there  is  no  excep- 
tion of  infEuicy  in  that  section,  she  has  no  more  than  five 
years,  and  if  she  does  not  take  the  benefit  of  it,  she  is 
barred.]  These  affidavits  ought  not  to  be  relied  on,  they 
refer  to  matters  ilot  in  issue  in  the  cause,  they  could  not  be 
used  by  the  purchaser  to  defend  an  ejectment  brought  by  the 
heir  at  law.  The  parties  can  show  no  conveyance  to  them- 
selves, though  they  professed  to  sell  us  the  legal  fee  simple. 

Mr.  Sproule  in  reply. — More  than  forty  years,  the 
extreme  period  of  limitation,  have  elapsed  since  Greorge's 
right  accrued.  The  34th  section  extinguishes  the  right  of 
the  party  out  of  possession,  The  Incorporated  Socieiy  v. 
Richards  {a), 

{a)  Ante,  vol.  l^p.  58. 
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The  Lord  Chakcellob. 

This  ifl  a  qaestion  of  great  importance,  though  I  appre- 
hend there  ia  no  great  difficulty  in  p<nnt  of  law. 

It  is  admitted  that  it  was  not  necessary  to  keep  the  heir 
of  the  original  devisor  before  the  Court,  except  for  the  par- 
pose  of  meeting  this  objection  on  the  statute  of  limitations. 
It  was  not  necessary,  because  though  the  judgment  bound 
all  the  lands  originally,  yet  as  these  lands  were  charged  in 
exoneration  of  the  others  when  the  decree  of  1838  was 
made,  the  other  estates  descended  to  the  heir  exonerated, 
and  it  was  therefore  no  longer  necessary  to  have  him  before 
the  Court, 

The  case  then  is  of  this  sort : — the  testator   makes 
his  will  before  he  acquires  this  estate,  and  devises  the 
residue  to  his  six  younger  children,  and  a  few  years  after 
be  gets  a  conveyance  of  this  estate ;  he  devised  the  residue 
charged  with  his  debts,  but  without  this  being  expressly 
done,  it  would  be  charged  by  the  general  operation  of  law: 
this  estate  then  is  well  charged  with  the  debts,  and  the 
purchaser  therefore  will  have  a  good  equitable  title  because 
thai  decree  was  binding  on  all  parties,  and  the  lands  were 
wdl  charged.    It  is  therefore  a  relief  to  me  whatever  eon- 
elusion  I  may  come  to  upon  this  question,  that  the  decree 
of  1838  was  effectual  to  give  a  good  title  as  far  as  a  decree 
eould  give.    If  there  was  a  pre-existing  contract  for  the 
purchase  of  the  estate  at  the  time  of  the  making  td  i\m 
will,  there  would  be  a  good  equitable  title  under  ihn  will, 
unless  the  taking  of  the  subsequent  conveyance  in  I7V4 
operated  as  a  revocation  of  that  devise,  a  yi*:fy  iruUL*; 
doctrine  which  I  do  not  mean  to  go  intfi.     Now  wtum  iIm/ 

VOL.    II.  ^ 


Nixon 


490  CASES  IN  CHANCERY. 

^  *^^-  can^©  to  sell  the  estate,  on  inquiry  it  appeared,  that  this 
Scott  tenement  was  acquired  subsequently  to  the  will ;  and  then 
a  question  is  raised  of  title  acquired  by  adverse  posses- 
sion. It  is  objected  that  this  question  is  not  raised  bj 
the  pleadings,  or  put  in  issue  in  the  cause ;  but  this  is 
not  an  objection  :  this  question  did  not  occur  in  the 
cause,  for  this  estate  would  be  liable  to  the  demand  of  the 
judgment  creditors,  whether  charged  by  the  will  or  not, 
and  no  one  could  make  any  objection  to  having  one  part 
sold  instead  of  another;  there  is  therefore  now  a  good 
equitable  title  to  a  purchaser.  It  is  said  that  the  proof  of 
this  fact  rests  on  affidavits,  not  on  matter  of  record,  and  the 
question  is  very  fairly  put,  whether,  if,  after  the  purchaser 
went  into  possession,  the  heir  at  law  were  to  bring  his  eject- 
ment, these  affidavits  would  constitute  any  defence  to  that 
ejectment.  Certainly  not, — these  affidavits  would  be  waste 
paper  for  such  a  purpose — but  still  the  Court  is  compelled 
to  act  on  facts  as  constituting  title,  which  are  only  proved 
by  affidavit.  In  this  case,  if  the  parties  had  chosen  to 
adopt  a  more  solemn  mode,  they  could  have  done  so, — ^thej 
were  not  bound  to  accept  affidavits  in  the  Master'^s  office— 
that  can  only  be  done  by  consent :  they  might  have  had  a 
commission  to  examine  witnesses,  and  so  have  put  it  upon 
tlie  record;  therefore  the  mode  of  establishing  the  fact  which 
is  found  fault  with,  rests  upon  the  purchaser  himself  being 
content  with  it.  Courts  of  equity  are  however  in  the  habit- 
as  on  questions  of  identity,  &c.  of  acting  upon  affidavits: 
the  Court  ought  certainly  to  be  very  careful  in  so  doing, 
and  to  be  well  satisfied  that  the  purchaser  will  be  able  to 
make  defence.  It  is  no  objection  then  that  the  facts  are 
only  proved  by  affidavit,  although  they  would  be  mere 
waste  paper  for  the  purpose  of  defence.  The  Court  must 
look  at  the  nature  of  the  affidavits  to  be  satisfied  that  these 
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bids  do  exkt  oil  wiueh.  c&ff  iaaux  if  "ita  iice   uswatdB^        '-^^*^ 
Here  there  is  nockinsr  QL  :ciiiizn^«CFr-  x  is  3uc  iemistt*  imi       ^'^ 
it  is  proTcd  br  the  boSf  ani  aQOK  ^3ac  ^ai:  sl  jnnm^vs      Stsum. 
ehildrm  entered  iiiii>  foaseaaaiL  bk  ITil^  ooii  lar^   rm- 
tinned  in  fomeeesna  t3l  aaw. 


In  ccHnmentins;  ^9^"^  ^^  doeBDisBB^  ic  ^igk  su£ 
there  was  no  such  wrangfid.  itee^  jb  ipniiii  ir^?  s  ^ice  sv* 
adTerse  poesessioo.  The  aew  SoDiBe  pis  an  •g&i  ai  lae 
doubt  about  the  effect  of  leceipc  rf  rbcl  &r  vmier  ?^  liii 
law,  it  could  not  be  deenud  an  <MHCec  ani  ao  man.  -miuft 
bj  snch  wrong  direst  a  n^t :  the  ntew  act,  hovwai  mads 
receipt  of  rent  eqniTalent  to  poaBOBOtt.  d^^c?  the  'latli 
lease  of  lires  being  in  cadstcBRv  ^^  ^^  opsaCBHL  in  pR- 
Tenting  the  possession  being  adfene*  if  there  was  wr*Histixi 
receipt  of  rent. 

It  is  said  there  was  an  anear  of  twdve  jean*  raKL,  but 
if  it  were  afterwards  receiTed,  that  wo«U  aaaout  to  nothing ; 
if  they  entered  and  enjojed,  and  aneais  aeeraed  whidt 
were  afterwards  paid  np,  and  pojment  eontinoed,  that 
would  be  a  continued  receipt  for  the  purposes  of  the  Limi- 
tation Act ;  the  question  under  the  act  is  not  idbether  the 
party  receiving  the  rent  caused  it  to  be  paid  ererr  half 
year  as  it  fdl  due,  but  whether  it  was  reeaTcd  for  thirty 
or  forty  years,  and  in  what  character  it  was  reeeiTcd. 
I  think  therefore  it  is  sufficiently  shewn  that  it  was  wrong- 
fully received  within  the  meaning  of  the  act. 

It  is  said,  however,  that  George  might  have  permitted 
the  receipt :  but  the  new  Act  is  so  singularly  framed,  that  if 
you  took  an  acknowledgment  of  your  title  from  a  party, 
and  then  gave  him  permission  to  enter  upon  your  estate, 


^ 
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1848.  the  moment  after  the  acknowledgment  is  given,  the  poe- 
session  b^ns  to  become  adverse ;  from  that  moment  a  new 
adverse  possession  begins  to  run,  which  jou  most  stop  by 
securing  new  admissions,  or  by  other  subsequent  acts,  such 
as  receipts  ;  there  is  therefore  no  reason  to  presume  a  pos- 
session by  his  assent ;  for  I  should  in  fact  suppose  a  receipt 
by  the  heir  himself,  or  by  them  as  his  agents.  I  under- 
stand also  from  what  fell  from  one  of  the  counsel  acciden- 
tally, that  there  have  been  conveyances  by  some  of  the 
younger  children  of  their  shares ;  this  comes  still  closer,  for 
there  can  be  no  doubt  as  to  the  effect  of  conveyances  as 
evidence  of  ownership  and  acts  done  by  these  parties,  and 
it  excludes  the  possibility  of  the  presumption  of  permis- 
sive possession,  and  makes  out  a  clear  adverse  possession. 

Then  with  regard  to  the  question  of  law,  whether  I  can 
compel  a  purchaser  to  take  a  title,  the  validity  of  which 
depends  on  parol  evidence  of  adverse  possession — Under 
the  old  act  it  was  long  doubtful  whether  a  Court  of  Equity 
would  force  a  title  which  depended  on  adverse  possession, 
upon  a  purchaser,  but  it  was  ultimately  settled  that  a  title 
so  acquired  was  as  good  as  any  other  title,  and  I  have  my- 
self known  many  such  decrees  made.  The  new  Statute 
cannot  at  all  events  put  it  upon  lower  ground,  but  it  may  be 
much  higher.  I  have  heard  nothing  to  displace  the  obser- 
vation which  I  made,  (a)  that  the  new  Statute  no  longw 
working  with  the  infirmity  of  the  old,  not  merely  content 
with  barring  the  remedy,  bars  the  estate — if  then  the  estate 
be  barred,  where  can  it  be  except  in  him  whose  possession 
the  law  ¥rill  not  allow  to  be  infringed, — it  must  be  in  him 
whose  right  cannot  be  interfered  with  ;  and  after  the  lapse 

(a)  Ante.  vol.  1.  p.  ^5.  Incorporated  Society  v.  Rickardt, 
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of  the  proper  time,  I  think  the  legal  fee  simple  is  in  the  ,^^ *^^^ , 

party  who  chumed  adversely,  and  he  is  therefore  competent  *  &  ^^ 
to  convey  the  legal  estate — it  stands  therefore  on  higher  *«*»- 
ground  than  under  the  late  act. 

It  was  attempted  to  be  argued  that  this  case  fell  within 
the  15th  section,  but  there  is  no  pretence  for  that— even 
supposing  the  possession  not  to  be  adverse  from  the  death 
of  George,  yet  there  is  no  saving  of  minority  in  respect  of 
the  five  years  given  by  that  section :  those  five  years  have 
long  expired,  and  the  section  therefore  does  not  apply. 

The  Lobd  Chancbllob.  FAnmrf  a. 

I  have  read  the  papers  in  this  case,  and  am  now  in  (nil 

possession  of  the  facts. 

The  question  is  whether  a  pnrchaser  can  be  compelled  to 
take  a  title  which  depends  upon  the  Statute  of  Limitationn. 
I  must  say  that  I  am  not  surprised  at  the  conclusion  to 
which  the  Master  of  the  Bolls  came,  as  the  two  heirs  at 
law  were  parties  before,  and  as  the  plaintiff  mi^t  have  pot 
an  end  to  the  question  by  bringing  the  prewnt  heir  befon^ 
the  Court  by  bill  of  revivor  and  suf^IemeDt,  it  was  rtfrr 
natural  to  say  that  such  was  the  premier  coarse  to  adopt.  I 
was  very  much  disposed  myself  to  take  that  view  of  it,  but 
as  the  heir  is  not  now  a  necessary  party  for  the  porpoAw  of 
the  suit,  I  fear  I  could  not  do  so  without  deeidin'^  that  h« 
was  necessary  in  order  to  give  validity  to  this  title. 

The  question  therefore  is,  what  is  the  law  nym  tii^ 
point : — and  I  apprehend  that  in  deciding  mhM^t^r  %  ^^f^ 
chaser  is  compellable  to  take  a  title,  there  are  two  ttiiftzs  t// 
be  considered  by  the  Court,  whether  itself  or  a  strao^^  U 
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1813.       the  seller:    First — Is  there  a  good  title  db  facto  i    Se- 
ScoTT       conly— Is  there  sufficient  evidence  of  it  ?    And  if  there  be 

r. 

Nixon.      a  doubt  upon  either  of  these,  the  Court  ought  not  to  force 
the  title  upon  the  purchaser. 

As  to  the  mode  in  which  the  title  is  acquired,  that  ia  a 
matter  of  indifference :  whether  it  be  by  the  common  modes 
of  conveyance,  or  devise,  or  descent,  or  again  by  the  more 
unusual  way  of  forfeiture  escheat  or  the  destruction  of 
remainders,  or,  as  in  this  case,  by  possession  and  non- 
claim,  it  is  a  matter  of  perfect  indifference.  Is  there  a  title  or 
not,  is  the  question.  Whether  there  be  evidence  of  it  or 
not,  the  Court  is  to  consider.  It  is  a  different  question ; 
but  both  are  necessary  in  all  cases  to  satisfy  the  Court. 

In  this  case  it  is  said  that  the  statute  of  Limitations  only 
affords  a  defence,  and  has  no  power  to  transfer  a  legal  title; 
and  it  is  asked,  where  is  the  legal  conveyance.  It  appeirs 
to  me,  and  I  say  it  with  great  respect,  that  the  answer  is 
that  there  is  a  legislative  conveyance,  and  by  its  operation 
there  is  a  legal  conveyance.  The  84th  section  enacts  that 
after  the  period  limited  by  this  act,  the  right  and  title  shall 
be  extinguished.  This  not  only  extinguishes  the  title  of 
the  person  out  of  possession,  but  it  is  the  strongest  con- 
veyance,— by  Act  of  Parliament, — to  the  party  against 
whom  such  title  might  otherwise  be  set  up.  Suppose  there 
were  any  doubt  about  the  possession,  what  would  you  re- 
quire i — You  would  require  the  heir  at  law  of  the  original 
testator,  by  whose  will  this  property  was  supposed  to  pass, 
but  did  not,  to  extinguish  his  right  by  a  release ;  but  this 
the  statute  has  already  done — it  has  extinguished  his  title 
who  had  the  right  to  make  an  entry  and  bring  an  action.  I 
do  not  think,  therefore,  it  can  be  contended  that  it  merely 
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operates  as  a  defence,  as  an  extinguishment  of  the  title  of  ,g^ 
the  one  claimant  must  give  legal  force  and  validity  to  the  ^  scorr 
title  of  the  party  who  claims  in  opposition.  Nixon. 

To  apply  it  to  the  most  ordinary  cases,  suppose  I  ask 
what  power  the  owner  of  this  estate  would  have.  I  find  he 
would  have  all  the  rights  which  an  owner  of  the  fee  would 
have.  He  could  grant  leases,  execute  mortgages,  make  settle- 
ments ;  therefore,  undoubtedly,  he  can  sell,  he  can  devise, 
and  if  he  died  intestate,  the  estate  would  descend  to  his  heir 
at  law.  He  could  maintain  an  ejectment  not  only  against  a 
stranger,  but  against  this  very  person  whose  right  we  are 
now  considering — ^whose  title  is  displaced — if  he  were  to 
make  an  entry  ;  this,  therefore,  is  a  fee  simple  in  possession 
against  all  the  world.  I  have,  therefore,  no  doubt  that  a 
good  title  is  made  out,  though,  I  say  with  great  sincerity,  it 
is  with  every  deference  to  the  judgment  of  the  Master  of  the 
Rolls. 

As  to  this  particular  title,  nothing  could  be  imagined 
stronger.  It  does  not  depend  merely  on  the  affidavits  which 
I  have  read,  and  which  are  conclusive  as  to  the  continued 
receipt  of  rent  from  the  death  of  the  testator,  although 
this  is  equivalent  to  actual  possession ;  but  I  find,  on  looking 
to  this  abstract  of  title,  that  there  have  been  from  the 
earliest  times,  conveyances  and  settlements  :  in  one  of  the 
earliest  the  heir  joined ;  and  in  a  later  one  I  find  the  person 
who  was  then  heir,  conveyed  a  one-sixth,  not  in  his  charac- 
ter of  heir,  but  claiming  derivatively  under  one  of  the  six 
younger  diildren.  This  title,  then,  rests  on  the  strongest 
grounds,  and  as  far  as  it  depends  on  conveyances,  I  am  not 
at  all  dear  that  the  conveyance  from  the  heir  would  not 
have  the  ^bci  of  barring  him,  and  thata  jury  would  not  be 
direeted  to  pitsaaie  a  Cfmyeraaee  from  the  heir,  that  very 


V, 
KlZON. 
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'^^'       ^^^^  being  joined  in  a  deed  by  which  the  estate  was  con- 
ScoTT      yeyed,     I  cannot  otherwise  explain  the  fact  of  the  heir 
joining. 

It  is  not  necessary,  however^  to  resort  to  this  ground,  as 
I  think  the  evidence  sufficient  to  support  the  title.  The 
Court  is  in  all  cases  compiled  to  deal  with  the  difficulties 
as  to  the  evidence  of  title.  Whether  it  be  evidenced  by 
conveyance  or  devise,  or  otherwise,  the  Court  must  pro- 
nounce upon  the  effect  of  the  limitations.  The  Court,  it  is 
true,  will  not  force  upon  a  purchaser  a  doubtful  title,  where 
the  doubt  is  of  such  a  kind  as  to  occasion  danger  to  the 
purchaser ;  but  the  Court  itself  must  decide  (whether  it 
be  a  question  of  law  or  of  fact)  whether  the  doubt  is  of  such 
a  nature  as  that  it  will  not  compel  a  purchaser  to  take  the 
title.  In  the  present  case  I  have  the  satisfaction  of  know- 
ing that  there  is  not  the  slightest  danger  to  the  purchaser. 
Independently  of  the  legal  interest,  there  could  not  be  a 
better  equitable  title.  The  estates  were  charged  into  whose 
hands  soever  they  might  come — ^the  decree  was  made  in  the 
presence  of  the  heir  at  law ;  there  isy  therefore,  an  equitable 
right  protected  by  a  legal  estate,  and  the  purchaser  can 
very  safely  take.  The  exceptions  must,  therefore,  be  ove^ 
ruled,  but  without  costs  here  or  below ;  I  haye  nothing  to 
do  with  the  costs  in  the  Master^s  office. 
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HOGG  r.  GABBETT.  '^<>> 

A  question  haying  sriaen  in  this  caee  i^m  tlie  effect  wfaidi  tw  Cmt  m 

the  death  of  the  YAAof  hm  vpao  a  wm  of  M^uauaiioo.  « 

The  Lord  GhanedhNr  diraetcd  a  cue  apon  the  piiat  to  W  ^1 

■ent  to  the  Court  of  Qaeen*i  BeMh;  aad  if  tke  fgtvt 

differed  aboat  the  frame  of  the  caee,  that  it  Aomid  be  i 

referred  to  the  master  to  Mttle  it.    In  tUa  decitial  order  1 

as  drawn  up  the  foDowiag  da—e  was  umnwinl,  ^aadkt'Mi 

**  the  master,  in  settling  the  said  case,  have  tke  «Baal  aathoi 

**  itj  given  to  him,  as  in  the  gsncial  dsoecs  to  aeeooA,  tke  ] 

**  better  to  enaMehun  to  stale  the  said  case  ^egytJing  to  the] 

^^&ct8.''  Themaster,  in  eonseqaoKe  of  this  daose.  directed 

at  the  request  of  the  pbuntiff^s  eomsel,  a  cooimissoo  to 

issue  to  examine  witnesses  upon  sodb  points  as  thcr  dKwld 

consider  necessary  for  the  preparing  of  a  proper  case. 

Mr.  Moar€,  Q.  G.  with  whom  was  Mr.  J.  G.  £Usmi  for  the 
defendant,  now  moyed  that  this  order  of  the  master  fhc^iil 
be  set  aside.  The  court  of  hiw  can  aseertain  the  pnmifi& 
in  the  Ecclesiastical  court  if  it  wishes  to  do  so.  [I»bi> 
Chancellor. — No,  not  cm  a  case ;  ther  are  confined  to  the 
case.]  They  are  bound  to  take  notice  of  the  bw.  [Ixhw 
Ghancellob. — They  are  of  their  own  law,  not  of  the 
Ecclesiastical  law.] 

Mr.  TT.  Brooke,  Q.  C,  with  whom  were  Mr.  DervrUk^ 
Q.  C.  and  Mr.  Gayer.  The  insertion  eomplaiued  of  in 
the  order  for  settling  the  case  may  be  irregular,  but  all  we 
want  is  to  have  the  practice  of  the  E^'lesiaetical  Court 
ascertained  for  the  Court  of  Law,  as  it  cannot  know  or 
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ascertain  it«    The  practice  of  the  Ecclesiastical  Court  is  a 
matter  of  fact,  Beauvain  v.  Sir  W.  Scatty  (a). 

The  Lord  Chancellor. 

I  never  would  have  made  such  an  order  as  that  objected 
to ;  I  would  have  taken  care  to  see  that  the  circumstances 
were  in  such  a  state  as  that  the  Master  could  settle  the 
case.  The  order  of  the  Master  cannot  stand,  but  I 
would  advise  that  a  case  be  submitted  to  two  eminent 
civilians  in  London  and  two  in  Dublin,  one  in  each  coun- 
try to  be  named  by  each  party,  and  then — ^not  to  embody 
the  certificate  in  the  case,  but  to  insert  in  the  case  a  clause 
giving  the  judges  liberty  to  adopt  the  certificate. 

(a)  3  Camp.  38a 


1843. 


PEPPER  V.  BLOOMFIELD. 


February  10. 

o?a  Bum^f  ^  HE  testator,  Thomas  Rider  Pepper,  was  entitled,  amongst 
bd^ipecu  ^  other  property,  to  a  sum  of  £4,000,  a  legacy  from  his  uncle, 
^ueathed^t^^  the  Rev.  John  Rider,  to  whom  he  was  residuary  legatee  in 
wffe  ftwr^e ^in  ^®°^^^^^^®r  ^^^^^  *^®  death  of  certain  persons,  amongst  others 

Buch  terms  as 
in  the  opin- 
ion   of    the 

Court  to  give  her  priority  over  all  the  other  legatees ;  the  wife's  jointure,  which  the  tes- 
tator had  covenanted  to  pay,  exhausted  the  interest  of  the  whole  fund  which  cooM 
have  been  applied  in  payment  of  legacies,  and  was  received  by  the  wife  during  her 
life.  Held :  that  the  vdfe's  representative  was  entitled  in  priority  to  the  other  legacies  to  all 
the  arrears  of  interest  (computed  at  the  rate  of  five  per  cent)  which  accrued 
during  the  wife's  life.  Secue  eemb^  if  it  had  appeared  that  the  other  legatees  had  been 
intended  to  take  the  £5000  by  way  of  remainder  depending  on  the  wife's  life  estate^ 
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his  uncle's   widow.     Part   of  this   residae  coossted  of  a        ''^^*^ 

mortgage  for  £7,000.     The  tesUlor,  bj  his  nomage  settle-     ^"'J^" 

ment,  bearing  date  the  3d  of  Maj^  1792.  eoTcnuited  lo 

settle  <f  8,000  of  the  pn^pertj  he  was  to  deriTe  under  his 

uncle's  will,  so  as  to  seenie  a  jointure  of  jC400a  rear  to  his 

wife,  and  portions  for  the  diildren  of  the  marriage,  and  in 

default  of  children,  to  go  to  himsdf  ahsolntdT.  SnbseqnentlT 

to  the  marriage  the  j£7,000  mortgage  fdl  in  to  the  testator, 

but  he  neglected  to  settle  any  part  of  the  som  he  had  coTe- 

nanted  to  settle.     The  testator  made  his  will  cm  the  28th 

day  of  May,  1827,  the  important  danses  in  which  we  nonn 

ber  for  the  purpose  of  reference  in  the  report  of  the  Lord 

Chancellor's  judgment.     (1.)  ^  I  gire,  devise,  and  bequeath 

*^  all  my  estates,  real,  freehold,  and  personal,  whether  in  pos- 

^^  session,  reversion,  remainder,  or  expectancy,"  to  trustees 

*^  to,  for,  and  upon  the  several  uses,  trusts,  intents,  and 

^*  purposes  hereinafter  m^itioned,  that  is  to  say,  in  trust  in 

**  the  first  place  to  pay  my  just  debts  and  funeral  expenses, 

'^  and  in  the  next .  place  to  pay  unto  my  dearly  beloved  wife, 

**  the  said  Ann  Pepper,  otherwise  Bloomfield,   £100,  and 

"  I  further  give  unto  my  said  dearly  beloved  wife  £100,  to  be 

"  paid  her  as  soon  as  possible  (out  of  the  sale  of  my  personal 

"  property)  after  my  decease,  in  addition  to  her  jointure  or 

"  any  thing  I  have  hereafter  bequeathed  her.'*  The  testator 

then  directed  an  estate  to  be  sold,  and  to  become  part  of  the 

fund  for  discharging  his  debts  and  legacies.    (2.)  "  My  will 

"  and  desire  is  that  the  said  Benjamin  Lord  Bloomfield,  or 

"  J.  A.  D.  Bloomfield  (son  of  Lord  Bloomfield)  shall  have  a 

"  legacy  of  £2,000  out  of  the  residue  of  my  property,  if  so 

"  much  should  remain  after  paying  the  other  legacies  which  I 

"  have  hereby  bequeathed."  (3.)  "My  will  is  that  the  residue 

"  of  my  said  fortune,  real,  freehold,  and  personal,  after  pay- 

"  ment  of  my  debts  and  funeral  expenses,  and  of  the  afore- 


^ 
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**  said  £200  to  my  said  wife,  shall  be  disposed  of  as  follows, 
that  is  to  say,  I  will  and  desire  that  my  said  trustees,  or  the 
Bloom  FIELD,  u  giirviyor  of  them,  or  the  executors  or  assigns  of  such  survi- 
''  Yor,  shall  and  do  pay  and  apply  the  interest  of  £5,000  to 
^'  my  said  dear  wife  during  her  natural  life,  and  I  desire  that 
"  such  proyision  should  be  in  addition  to  the  provisions  made 
"  for  my  said  wife,  by  articles  entered  into  previous  to  our 
*'  intermarriage,  that  £  1 ,000  of  the  said  sum  of  JB5,000  shall 
^^  be  paid  to  such  person  as  my  said  wife  shall  by  any  deed  to 
"  be  by  her  executed,  or  by  her  last  will  and  testament  in 
''  vrriting  direct  or  appoint,  and  that  the  remainder  of  the 
'<  said  sum  of  £5,000  shall  be  paid  to  my  executors  for  the 
"  uses  and  purposes  of  this  my  wilL"  (4.)  '*  And  as  to  all  the 
'^  rest  and  residue  of  the  fortune  of  which  I  am  or  sludl  be 
'^  entitled  under  the  will  of  the  said  John  Rider,  as  well  as 
<^  under  and  by  virtue  of  articles  entered  into  on  the  inter- 
^*  marriage  of  my  father  and  mother,  I  give  to  the  said  Ghme- 
(( ral  Benjamin  Lord  Bloomfield,  two  choice  horses  I  shall 
**  die  possessed  of,'*  &c.  (6.)  "  I  give  and  bequeath  to  William 
"  Wills,  my  steward,  if  he  shall  be  in  my  service  at  the  time 
"  of  my  decease,  the  sum  of  £100,  to  be  paid  him  in  six 
*'  months  after  my  decease,  over  and  above  all  wages  that 
''  shall  be  due  to  him,  if  so  much  should  be  and  remain  after 
"  payment  of  the  other  legacies  hereinbefore  bequeathed," 
The  testator  then  bequeathed  to  eight  persons,  his  cousins, 
the  sum  of  £500  each.     (6.)  ''  And  if  it  shall  appear  that 
**  the  property  which  I  shall  die  possessed  of,  or  shall  be  en- 
"  titled  to  after  the  decease  of  Mrs.  James  Jones^  should  not 
'^  be  found  to  be  sufficient  to  pay  and  discharge  the  different 
*'  legacies  I  have  given,  I  do  hereby  desire,  that  in  case  of 
''  such  deficiency  that  a  rateable  deduction  shall  be  made 
"  from  each  of  the  legacies  left  in  money,  so  that  they  may 
"  come  within  the  scope  of  the  property  which  I  shall  leave/* 
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''tothefoIlmiBgpawBs[niiiiiisarr«Qft^  JP300     ^"^i^'* 

""deriseeB]  dna  Wpttd  alfKraUe  tin  <NM  Tcw  mft 

^  decease  of  tlbe  smA  Mn.  AUrv  otbarroe  Joiks^  widow  of 

''  the  aid  Den  Jolm  BiilBr,  nlw  h  atiaU  be  found  hj  mj 

^' execak»s  that  thcie  are  aa^e  finids  for  doing  so  after  pay* 

^  ment  of  mj  just  debts,  (nneral  expenses,  and  the  jointure 

^and  l^aoespajaUetomjnkldearwife.^    (8.)  *^  I  desire 

^  that  mj  aaid  tmateea  and  the  sorriTor  of  them,  his  execu* 

^  tors,  administiatoa^  and  afrigres  diall  and  may,  for  the 

^  purposes  of  this  my  will,  put  out  and  eontinae  at  interest, 

*'^  withoot  risk  or  loss  to  themsdres,  my  personal  property/' 

The  testator  haying,  daring  his  liC^  neglected  to  transfer 

any  soma,  for  the  purposes  of  the  settlement,  to  the  trustees, 

and  haying  died  without  issue,  his  widow  instituted  this 

suit,  for  the  purpose  of  haying  her  jointure  secured,  and  the 

trusts  of  the  will  executed.     By  a  decretal  order  in  the 

cause,  bearing  date  the   13th  of  July,  1831,  the  sum  of 

j£7,7l6  18«.  5^d.  was  ordered  to  be  transferred  to  the  truik 

teesyto  secure  part  of  the  jointure.    The  £1,0(K),  part  ^4 

the  j£5,000  legacy,  was  paid  to  the  widow  dnrinj^  htsr  liC^ 

time,  but  the  estate  was  not  sufficient,  after  y^ym^fui  *4 

prior  charges,  to  set  apart  a  farther  sum  of  HAJi^H^^  m  ii$Mi 

she  did  not  receiye  any  interest  upon  that  part  ^4  ihn 

£5,000  legacy.    Upon  her  death  the  i:7,716  m$.  n^L  y^m 

brought  by  the  trustees  into  Coort,  to  ikiif^iii4k^4  ih^ 

cause.     The  estate  was  inadequate  for  iim  fia/WM^M  ^  M 

the  legacies,  and  the  Master  m  ^lUfOOmf  tk^  fmA/t  n^m  *4 

opinion,  and  so  reported,  that  Krs.  (hanrtfj^  tlU  f^^MAjf/4^ 

tiye  of  the  widow,  was  not  eaiithA^  an  a^-A<«e  *m^  >/^^ 

legatees,  to  any  arrears  of  'mtenM  wkkk  ^/'^f^f^  ^W^i  <^fM, 

widow's  life.    To  this  findia^  «&;iiftMii^  "w^^  •^ig^,  ;ww# 

argued  before  his  Honor  tkr  Jfart^  *4  t<k  <fcvft-r,  ^^r  •'f -* 
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part  of  Mrs.  Gurvey,  who  claimed  all  the  arrears  in  priority 
to  any  of  the  other  legacies,  and  the  Master  of  the  Bolls 
Bloomfield.  decided  in  favour  of  this  construction,  allowing  the  excep- 
tion. The  cause  now  came  before  the  Lord  Chancellor,  on 
appeal  from  the  decision  of  the  Master  of  the  Bolls  on  this 
point. 

Mr.TT.  Brookey  Q.C.,  with  whom  were  Mr.  Molyn^ixasii 
Mr.  TuthiUy  for  the  appellants. — If  his  Honor's  construction 
were  right,  the  whole  fund  might  be  carried  off  by  the 
arrears  of  the  wife^s  life  interest.  In  Bute  ▼.  CwnynffAame  (a) 
the  arrears  of  the  annuity,  which  the  profits  of  the  col- 
lieries could  not  meet,  were  held  not  to  be  a  charge  upon  the 
by-gone  profits.  The  provision  in  the  will  for  abatement, 
applies  to  the  wife^s  interest,  and  bars  her  right  to  arrears— 
Farmer  v.  Mills  (h).  In  Sectt  v.  Saltnond  (<?),  the  absur- 
dity of  applying  a  fund  set  at  liberty  by  the  death  of  an 
annuitant  in  payment  of  arrears  due  to  her  from  the  insuf- 
ficiency of  the  fund  to  meet  both  her  demands,  is  observed 
upon  in  the  argument  (dj^  and  the  observations  adopted  by 
the  Court,  Arnold  v.  Arnold  (d),  went  upon  the  ground  of 
the  persons  entitled  to  the  residue  not  being  specified 
pecuniary  legatees. 

Mr.  Sergeant  Warren  and  Mr.  Hartley ^  Q.  0.  with  whom 
was  Mr.  (iayer  for  the  plaintiff.  This  is  altogether  a 
question  of  intention,  and  if  the  intention  appears,  it  will 
be  executed  Brown  v.  Brown  (/).     The  bequest  to  Wills  is 


(a)  2  Russ.  273. 
(h)  4  Russ.  86.     There  is  a  remarkable  similarity  between  Farmer  r. 
Milhf  and  Casamaijor  t.  Peargon^  8  CL  and  Fin«  69. 

(c)  I.  M.  &  K.  363.  (rf)  p.  372. 

(e)  2.  M.  &.  K.  374.  (/)   L  K.  275. 
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only  given  in  case  then  skoiU  k  «iF-i— it  ^i*-  ^i*  mro^        y^<s. 
and  yet  this  is  prior  to  ikt  VgMmi*  li. ; 
If  the  abataneot 


include  the  wife's  JElOOiy 
after  the  death  of  tlie 
was  to  be  paid  in  bx 
perty,  ^ppiicakie  to  the 
an  interest  in  lemaindi 
been  entitled  to  have  it 
titled  as  remaindenncB 

Mr.  Molyngmg  in  reftj^ — Tht  ffiTr  fiivESaKr  'ti^  fBok 
to  be  invested  should  be  nad  as  eoocK  iiA,  aai  ihs:  Af- 
ferent interests  given  aie  parts  of  the  froia^at  «r  priiK^al 
ofthatfdnd.    The  only  postpoBaaeBtiBEtcDialk  ia  nsfieet 


of  the  time  of  payment.    If^  hofwera:.  ike  wife  i§  ikh  t>o  be 
entirely  exdaded,  her  daim  Aomii  afcate  in  prDportkiL  and 


the  proportion  should  be  aamtiined  en  the  prindpk  of 
SeM  V.  Salmamd. 

The  Lord  GHAxcEUim. 

This  question  arises  on  the  eonstnMtaon  of  a  very 
inaccnrate  will,  and  the  questions  are, — ^whether  the 
interest  of  the  £5000  legacy  is  entitled  to  priority, 
and  if  so,  to  what  extent  !  The  Master  has  disposed 
of  the  interest  altogether,  but  I  eannot  see  upon  what 
grounds  this  construction  cam  be  arrived  at.  The  in- 
tention of  giving  priority  in  a  general  sense,  is  clearly 
shown  in  the  wilL  The  testator  gives  aU  his  property 
to  the  trustees,  so  that  there  is  a  general  dedication 
of  all  to  the  purposes  of  the  will ;  he  first  directs  payments 
of  his  debts  and  funeral  expenses,— then  he  leaves  JBIOO  to 
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1813.  his  wife,  and  then  another  j^lOO  to  be  paid  to  her  as  soon 
FsppBB  ^  possible  out  of  the  sale  of  his  personal  property ;  this  of 
Bi^oMFisLD.  course  would  have  priority  on  account  of  this  direction,  but 
it  is  also  directed  to  be  in  addition  to  her  jointure :  now  it 
is  settled,  (speaking  generally)  that  when  a  legacy  is  left 
so  as  to  be  in  addition  to  any  other  property  which  the 
legatee  takes,  the  legacy  is  to  partake  of  the  general  charac- 
ter of  the  original  gift  to  which  it  is  annexed  (a) ;  then  he 
brings  in  part  of  the  real  estate  to  swell  the  assets,  and 
directs  it  to  answer  the  payment  of  his  debts  and  legacies; 
he  then  gives  a  legacy  of  £2000  to  Lord  Bloomfield ;  he  is 
looking  to  certain  priorities  throughout  the  will,  as  he 
directs  some  legacies  to  be  paid  first,  and  postpones  others. 
Then  comes  the  clause  on  wliich  the  question  arises  here ; 
this  includes  all  the  property— the  reference  to  the  debts 
and  funeral  expenses,  to  which  the  whole  was  liable,  would 
prove  this.  [His  Lordship  read  clause  3.]  Here  then  is 
a  clear  direction,  that  the  interest  of  the  £5000  is  to  be  in 
addition  to  the  jointure,  and  so  in  some  measure  to  partake 
of  its  character ;  and  one  would  not  be  surprised  to  find 
this  directed  ;  but  then  it  is  also  intended  that  the  whole 
residue  should  go  to  the  purposes  specified.  Then  comes 
this  inaccurate  clause.  [His  Lordship  read  clause  4.]  This 
property  was  reversionary,  and  though  included  in  the  pre- 
vious devise,  he  repeats  the  mention  of  it ;  he  then  dis- 
poses of  horses,  &c.  which  were  not  included  in  the  settle- 
ment, and  which  shows  therefore,  that  he  comes  back  to  his 
residue  before  mentioned.  Then  there  is  the  bequest  to 
Wills;  it  is  perfectly  clear  that  the  payment  of  this  ifl 
postponed  to  the  legacies  to  the  wife,  and  though  it  is  to 
be  paid  within  six  months  after  his  decease,  it  is  postponed 

(a)  VitL  Herou  v.  Stokes,  ante,  vol.  1,  267;  p.  275. 
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then  theie  are  Itsaatm  m  ctsls  4C  £5M  x  puen :    ^^ml      ^^^^^ 

eomesthisdaneL    [Hk  LwUip  n^  :&bk  i.T     r^i&^»''«^'» 

ambigiMNu,  m  it  Aipvs  m  w^empme^  fti  'SUi  TT^rPxrAmarr 

prc^rtj;  the  piiPiiMi  far  ahMouBC  |,ff^H9ci3y  ffisit3i:r> 

would  sq^T  to  iD  the  hjgyii.  b«B  tiMm.  StSum^  ^hb»  •^anam ' 

[His  Lordship  mi  daaae  7.]    It  »  ns&i£r*£Anib  "»  T*mr- 

stroe  this,  hot  the  leg»a»  ami  jifaisi    ?ii  -Ati  wi&  ar»  pus 

on  the  same  footing  as  the  4cfcls  sdI  fiiKnl  ^soeiBBesw     It 

is  dear  then  that  six  («)  rf  thejCSt  bsaCMv  ar?  ibis  to  W 

psud,  until  the  kgades  to  the  mitt  mr  mrirtW-  t^  <iaK<» 

would  rather  implj  thai  the  jmrmem  ^t  ikt  kens  ta  the 

remaining  two  were  not  to  bo  poatyeA.  h«i  tkn  it  rather 

seems  that  he  thoi^;lil  thoe  wvoli  he  isficMBt  g>r  tkse  tw«> 

as  well  as  the  wife,  aad  tha*  ho  fimmed  tlHatak>Tt  tke  rest ; 

but  as  he  intended  tha*  none  of  the  eieht  AoaU  bnak  in 

upon  the  wife,  he  did  not  intend  thcae  two  to  inteifeie  with 

her,  in  case  of  a  deficiency.    On  the  whole  will,  I  think  it 

is  yery  clear  that  the  interest  of  the  £5000  giTcn  to  the 

wife  is  to  have  priority ;  it  is  a  question  of  intention,  to  be 

made  out  from  what  qipears  on  the  will,  and  I  think  I  find 

the  intention  in  this  will. 

The  other  is  a  very  diff cult  question.  The  interest  of 
the  JC5000  was  taken  by  the  wife  as  a  specialty  creditor, 
the  husband  having  neglected  to  secure  to  the  trustees  the 
jointure  which  he  had  covenanted  for ;  of  course  it  is  indif- 
ferent who  absorbed  the  fund,  and  the  question  is,  whether, 
according  to  the  opinion  of  the  Master,  the  representative 
of  the  widow  should  take  nothing  in  respect  of  the  arrears, 


(a)  So  his  LordflfaSp  sud,  but  it  would  appear  from  the  will  that  it  should 


20G  CASES  IN  CHANCERY. 

18^  or  according  to  the  decision  of  the  Master  of  the  Bolls, 
Peppeb  ii^Q  entire  of  the  arrears  is  to  be  paid.  I  have  already 
Bloomfibld.  g^^j  that  I  cannot  maintain  the  first;  the  other  is  a  very 
difficult  question.  Suppose  where  there  was  no  question 
as  to  priority,  or  though  there  were  a  question  of  priority, 
the  case  of  a  bequest  of  a  sum  of  money  out  of  a  fund  to 
the  testator's  wife  for  life,  then  to  his  son,  suppose,  in 
remainder,  and  that  the  fund  was  deficient ;  it  is  quit<e  clear 
that  the  rights  of  the  wife  and  the  son  must  be  settled 
according  to  the  principles  of  cases  of  deficiency  in  a  fond 
for  legacies,  by  some  valuation  ;  and  if  I  should  perceive 
an  intention  for  such  successive  interests  here,  I  could 
not  confirm  the  decree  of  the  Master  of  the  Bolls.  Bot 
in  spelling  out  the  intention  as  you  are  obliged  to  do 
in  a  will  of  this  sort,  there  is  no  gift  of  £5000,  except  in 
the  direction  to  the  trustees  to  pay  the  interest  of  a  sum  of 
that  amount  to  the  wife.  There  is  not  therefore  in  terms 
a  separate  gift  of  the  £5000,  and  though  £1000  is  given 
to  the  wife  absolutely  to  dispose  of,  the  remainder  is  not 
described  as  £4000,  and  it  is  to  be  paid  to  the  executors  for 
the  purposes  of  the  will ;  which,  among  others,  were  the 
payment  of  the  <£*500  legacies.  Now  those  are  the  very 
legacies  over  which  I  conceive  the  legacy  to  the  wife  has 
the  priority  ;  these  legatees  are  the  very  persons  with 
respect  to  whom  the  question  arises,  so  that  by  construing 
the  wife  to  be  tenant  for  life,  and  these  legatees  as  remain- 
dermen, I  should  cut  down  the  priority  which  under  the 
terms  of  the  devise  I  have  already  given  to  the  wife*8 
interest,  which  would  have  the  effect  upon  one  construction 
of  striking  her  out  altogether  ;  and  upon  another,  of 
making  her  abate  rateably.  The  true  construction,  I  think, 
is  that  the  widow  was  to  have  in  priority  the  interest  of 
a  sum  amounting  to  <f  5000  out  of   the  general  assets, 
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which  were  directed  to  be  iDvested  in  the  funds^  that  she        is«l 
was  to  hare  part  of  the  principal  of  that  $uni«  and  that      PErrsn 
the  residue  was  to  go  to  par  other  legacies,  but  not  so  as  Bloom nsLD, 
to  come  into  competition  with  the  wife's  interest. 

I  think  that  the  Master  of  the  Rolls  has  come  to  the 
right  conclusion ;  at  least  I  do  not  entertain  the  contniry 
opinion  sufficiently  strongly,  to  induce  me  to  overrule  his 
decision. 

There  is  some  difficulty  as  to  the  rate  of  interest  to  be 
given.  Five  per  cent  is  the  common  rate;  but  as  the 
assets  are  directed  to  be  laid  out  at  interest,  and  they  have 
been  latterly  in  the  funds,  it  might  be  said  that  the  rate 
of  interest  in  the  funds  should  be  that  given;  but  the 
testator  does  not  fix  any  rate  of  interest,  and  it  is  best  to 
follow  the  rule  of  the  Court.  All  parties  must  have  their 
costs,  both  here  and  at  the  Bolls,  out  of  the  funds  in  the 
first  instance ;  the  difficulty  was  created  by  the  testator. 


a  2 
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1843. 


ACHESON  r.  FAIR. 

February  11. 

Leaseholds  for  Xhe  bill  in  this  cauBo  had  been  filed  by  George  Acheson 

to  pass  under  and  Deborah  Acheson,  otherwise  Evans,  his  wife,  to  have 

£i,doa  « to-  the  rights  of  the  legatees  and  devisees  of  William  Cannon^ 

any  further     nnder  his  will,  declared,  and  the  trusts  of  the  will  carried 

to^ws  under  ii^to  execution.    The  Master,  by  his  report,  found,  amongst 

TisTof  the^teT  other  things,  to  the  effect  that  John  Gannon,  the  elder, 

ly  MUtT     *  had,  under  a  lease  bearing  date  the  28th  of  November,  1809, 

not  heretofore  ^^^^  seized  for  three  lives  of  the  lands  of  CrortnamaokeD, 

posedTof/'     '  County  of  Galway ;  that  having  erected  a  mill  thereon,  he 

quest  ^^'^     P^^  ^^^  ^^^  William  Gannon,  the  testator,  into  possession, 

tu^T^of  ^my  ^  hy  whom  the  business  had  been  carried  on ;  that  the  testator 

mlposedof  by  erected  a  dwelUng-house  on  the  premises ;  that  on  the  testa- 

shw-e'aiUce.^as  ^^^^  marriage,  his  father,  by  indenture  of  the  21st  of  Sep- 

deed^may  ap'   t^n^ber,  1811,  conveyed  the  said  lands  and  premises  to  him, 

my  brX«  H.  ^^^  ^^^  faster  further  found  « that  the  said  William  Can- 

daughtw  o/^^  "  ^0°  departed  this  life  on  the  16th  day  of  August,  1812, 

^^^HM^!    "  leaving  his  wife,  the  said  Elizabeth  Gannon,  otherwise  Cox, 

tooka^Ufe^es!'^  "  ^^^  ^^  *^®°  pregnant,  him  surviving,  and  that  he  was  at 

tate,  aDd  that 

H.,  J.  and  the 

daughters  of 

8.  were  each 

entitled  equally  in  default  of  appointment 

The  testator  directed  his  trustees  to  invest  a  sum  of  £4,500  <*  to  be  raised  out  of  my  per- 
sonal fortune;"  he  then  disposed  of  to  his  daughter  £3,000,  and  gave  £1,500,  "the other 
part  of  the  £4,500,*'  to  collateral  relations,  and  then  gave  his  wife  permission  at  the  expi- 
ration of  twelve  months  after  his  decease,  to  draw  out  of  his  "  personal  property  the  som 
of  £1000;**  the  whole  personal  estate  only  amounted  to  £4,500;  the  wife  drew  the  £l/)00: 
Held:  that  the  collateral  relations  were  not  entitled  to  have  the  personal  estate 
accumulated  to  make  up  £4,500  above  the  £  1 ,000. 

The  doctrine  of  satisfaction  does  not  apply  to  a  gift  by  a  father  to  his  daughter  when  he 
had  in  his  hands,  by  permission  of  the  executor,  a  legacy  bequeathed  to  the  daughter  by  the 
executor's  testator. 

Renewable  leaseholds  having  been  devised  by  the  testator  upon  trusts,  one  of  the 
trustees  obtained  a  renewal  of  the  lease  of  the  devised  lands,  and  a  new  lease  of  addi- 
tional lands  in  one  lease  at  a  bulk  rent.  Held :  that  quoad  the  additional  lands  the  new 
lease  was  not  a  graft. 
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"  the  time  of  hifl  death  sebed  ind  posMBaed  of  tke  knd*  1^ 

"  premises  of  Gortaamacken,  othwwise  Millmoant,  under 
'«  andbyyirtneof  the8wlleMeofthe»thd*yof  NoTemher, 
"  1 789,  and  the  wud  assignmoit  of  the  21at  d*y  of  Septrai- 
"  ber,  181 1,  and  was  likewise  possessed  of  personal  property 
*«  amounting  to  the  sum  of  £4500,  indudinga  sum  of  £1695 
"  5$.  7id.  government  old  three-and-a-half  p«r  cent,  stock, 
**  then  standing  in  his  name  in  the  books  of  the  Governor 
"  and  Company  of  the  Bank  of  Ireland,'*  and  certain  bonds 
made  the  subject  of  his  marriage  settlement. 

The  said  William  Cannon,  previously  to  his  death,  duly 
made  and  published  his  hist  will  and-testament,  in  the  words 
following :— "  In  the  name  of  God,  Amen,  I,  William  Cannon, 
"  of  Millmount,  in  the  County  of  (Jalway,  Esquire,  do  make, 
*^  publish,  and  declare  this  my  last  testament  in  manner  and 
**  form  following,  that  is  to  say : — I  give,  devise,  and  bequeath 
^*  all  my  worldly  estate  and  fortune,  of  what  nature  and  kind 
**  soever  I  may  die  seized,  possessed  of,  or  otherwise  entitled 
^  unto,  real,  personal,  or  otherwise,  to  the  Hon.  Captain  Wil' 
**  liam  Trench  of  Galway,  Henry  Cannon  of  Conkee,  Sarno^ 
**  Evans  of  Mount  Evans,  Esquires,  and  to  their  heirs,  ex<^ 
**  outers,  and  administrators,  in  trust,  nererthelaM,!^  and  ffff 
**•  thefoUowinguse8,intents,andpiirpoeef,andD0iie<!3Ptli^^tlia^ 
«^  is  to  say,  that  my  said  trustees  diaU  and  wiD,  as  ipeierfilya^ 
^  maybe aftermydeeea8e,hty out  in  goi eimuept  ^sy  in  yrtvat^ 
<*  securities,  Imtnot^to  be  answenMefiv  the  «a8M,tlii^9«i^ 
^  £4,500  to  be  raised  oot  of  my  perwnaifeftai^vfci^^^ 
^  stands  diaiged  with  tlie  pmnoii  4f  zyAmimf^  UfWryW 
^  loved  wife,  under  and  by  nrtaerfniyaMiiij»^»t<d»^^ 
«<  andthenas  totiieflyd£4^5W  JMidi  flij4iiM^  aa«<  W^ 
''rest  m  the  bnm  rf  TApw, g4>rt«— t  l>i>,  ^Ai00^m 


laiai 


Faib. 
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'^'     ^  "  mill,  kilns,  and  all  other  edifices  therein,  and  their  appurte- 
AcHEsoN     u  nances,  in  trust  for  the  use  of   the  child  of  whidi  my 


V. 

Faik. 


*^  beloved  wife  i^  now  pregnant,  if  said  child  shall  happen  to 
^^  be  a  son,  and  to  his  heirs,  executors,  and  administrators, 
*^  on  his  attaining  the  age  of  21  years,  but  should  my  said  son 
<'  marry  without  the  consent  of  his  said  trustees  or  the  snr- 
^^  vivor  of  them,  before  he  attains  the  age  of  21  years,  then 
"  my  will  is  that  he  shall  receive  no  part  of  my  estate  or  pro- 
"  perty  hereby  devised  or  bequeathed  until  he  attains  the 
^^  age  of  25  years ;  and  I  hereby  empower  my  said  trustees,  or 
^^  the  survivor  of  them,  to  advance  such  reasonable  portion  or 
^^  part  of  said  principal  sum  of  £4,500  as  they  may  think 
"  necessary  for  carrying  on  the  mill  business  of  Gortna- 
*^  macken,  otherwise  Millmount,to  my  said  son,  on  hisattain- 
^^  ing  the  age  of  18  years,  and  for  his  clothing,  maintenance, 
^^  and  education,  to  advance  a  sum  of  £30  a  year  till  he 
'^  attains  the  age  of  ten  years ;  and  from  that  period,  and  for 
*'  the  aforesaid  purposes,  till  he  attains  the  age  of  21  years, 
'^  to  increase  the  same  to  £60,  and  I  desire  that  he  shall  be 
^^  educated  at  some  good  mercantile  school ;  and  I  further 
"  hereby  empower  my  said  trustees  to  execute  to  my  beloved 
'^  and  respected  father  a  lease  of  the  said  farms,  mills,  and 
''  dwelling-house  and  offices  of  Baheen  and  Millmount  during 
'^  the  minority  of  my  said  son,  or  till  he  attains  the  age  of 
^^18  years,  and  actually  carries  on  the  milling  business  of 
"  Gortnamacken,  otherwise  Millmount,  the  rent  thereof  to 
*'  be  rated  by  the  said  trustees  much  below  its  value ;  bat 
^'  should  it  so  happen  that  my  said  son  should  die  before  he 
^'  attains  his  age  of  21  years,  or  die  without  issue  living  at 
^^  the  time  of  his  death,  then  as  to  the  farms  and  mills  of 
<*  Gortnamacken  and  Baheen,  with  their  appurtenances,  and 
'*  also  as  to  the  said  sum  of  £4,500,  then  in  further  trust, 
"  chargeable,  however,  with  a  jointure  for  such  wife  as  my 
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"  said  son,  may  take  as  aforesaid,  wiiAjMiffinpe  k  mc  n         *^ 

"  exceed  theyearly  amoimt  rf  £100,  Aim  i*.  tht  t»  i£il7    a™. 

"father  during  the  tenn  of  his  nalnnJ  life  mdfnmMic  ^-^"^ 

**  mediately  after  his  decewe,  thmin  fknhariTDKift  i»  wt 

«^  of  my  brothers,  Henry  and  John  CmftOB,  ad  ^  witara. 

"  or  child  of  Samnd  Etidb,  by  bit  bak.  Eoaisr  Btul 

"  otherwise  Cannon,  share  and  dnre  iSkfc.  »  Jis  .ok  -ptH 

"  and  testament  shall  direct  and  iif  liiii  'Ois:  «awi«  ie  d»- 

"  tributed  among  thenu    And  bit  wiL  su  -aac  in 

*<  issues,  and  pit^ts  of  my  aid  fivms  aui  .aus  if 

^'and  Gortnamadun  dnll  he  pboed  fun  » lait  sue  «bb.  of 

"  £4,500  is  h^anbcfcre  £reesei.  SDd  s.  ^ais:  jji^  vmirr: 

*^  And  whenbTtheaeaoBHlaMia  s&flRsBi  ie-iu^  4Bit«ni 

"  of  £4,500  and  the  Mts,  iiswpffj  bm  pndu  tc  iu%  awe 

"  farms,  thwe  shall  be  mr  hdj&s  ceomc.  -^im.  iL  ivrinv 

"  trust  as  to  the  majim  mv  md  iii«t  ^  md  mat  vf 

^«  £4,500,  and  also  as  toikane»fi  a  «ut  aesut.  it  iut  m« 

"of  my  lather,  i(vaiid4BZ3i^lnfcsacnaii.I&.Sitinift  mc 

^  immediately  after  kk  fcunaa,  'Uf  ^a^  ik  if  vr  wnrt«a«f». 

"  Henry  and  John  Ci—f   and  "aft  ^Kihim.  ia«i  •*ui4(.  </ 

"SamndETaDs,dBreanidbRaiiiiHLSJTia!isitr«  a»r  vil 

"  and  tesAamcBt  lodirMi  and  afmiB  -fiit  mm^  -u  ^  4mtT^ 

"  bntedanwpggi  AeM^itfaiiggyr^ql  wad  wtmrnntmn-  m^ 

"intent that tlKcUd if ^init  117 ^rmift^OTMSM^    t 

^  a  son,  flhafl.  eria  is  ife««gBC  ifiiift  jgtmw^  mmm  m^  Uur 

«<  they  diall  be  Irrke  ^tut  ir  jmh*:  ac  iiii  ioK  1/  tur  i0mU 

"  take  no  more  rf  ay -vie^d/ 4n0rfifl&  iv(  «iai>  V*  j^/ >^ 

"  clear  abcnre  a34BfaqaiMi  -wanw^yngy     Jbwc  4i«^iu(  t   «. 

'*  happen  thtt  ik  ^iiiid  if  imrSL  «t;r  -«vfe  jr  i#w  jH^-jpcwf 

"diooldbeadMciaai.'atf&iry^iL  jr-iur  vt^^fMi  WMr^.^^ 

''BhaIl,ott«f  il««wi«nB.  if  jC^^^M  Wf  1^  W  4m   / 

<'  £3,000  «  kv  dbf  if  Jiar-Uig-  4i#  'nMPor  Mi  iti^^^tm^ 

"  tioD of  Biy  laaiii  won^nwiUtt^imwMfW  Arx  n*m4tUi^  m^. 


\ 
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^''  And  f  hereby  direct  imd  my  will  is,  that  ehoold  my  said 
*'  daughter  marry  without  their  said  consent,  that  from  the 
^'  day  of  such  marriage  she  shall  receive  no  more  than  the 
"  interest  of  the  said  sum  of  j£3,000y  her  receipt  alone  to  be 
^'  taken  for  the  same  notwithstanding ;  and  the  principal 
*'  sum  to  go  and  be  divided  amongst  her  children,  or  if  but  one 
^'  child,  the  whole  to  that  one  child.  And  as  to  the  sum  of 
''  £1,500,  the  other  part  of  the  £4,500,  together  with  any 
**  further  property,  then  in  trust  for  the  use  of  my  father,  to 
^^  be  disposed  of  by  him,  share  and  share  alike,  as  he  by  will 
"  or  deed  may  appoint,  among  my  brothers,  Henry  and  John 
**  Cannon,  and  the  daughter  or  daughters  of  Samuel  Evans? 
^*  by  my  sister  Esther  Evans,  with  a  like  power  with  like 
^^  uses  to  my  said  father,  as  to  the  said  sum  of  £3,000,  should 
^^  it  so  happen  that  my  said  daughter  should  die  without  issne 
*'  living  at  the  time  of  her  death.  For  tlie  maintenance  and 
^'  education  of  my  said  daughter,  I  desire  that  £30  a  year 
*'  may  be  paid  until  she  attains  the  age  of  ten  years,  and 
^^  from  that  period  that  it  may  be  increased  to  £60  till  her 
^^  age  of  twenty-one  years ;  as  to  the  rest,  residue,  and 
'^  remainder  of  my  worldly  estate  and  fortune  not  heretofore 
^^  and  hereby  disposed  of,  in  trust  to  the  use  of  my  affec- 
*'  tionate  father,  John  Cannon,  and  his  heirs,  executors,  and 
**'  administrators  for  ever.  But  if  it  so  happen  that  my  wife 
*'*'  should  be  pregnant  of  two  children,  then  in  trust  that  the 
^*  said  sum  of  ^4i,500  shall  be  divided  amongst  them,  share 
^^  and  share  alike,  in  the  same  manner  and  to  tho  same  uses 
^^  as  the  said  sums  of  £4sy500  and  the  £3,000  as  hereinbefore 
^^  limited  and  directed.  I  also  will  and  desire  that  my 
**  beloved  wife's  jointure  shall  be  paid  her  quarterly  or  half- 
*^  yearly,  as  she  may  wish,  and  at  the  end  of  twelve  months 
*'  after  my  decease,  she  or  her  trustees  may  be  at  liberty  to 
"  draw  out  of  ray  personal  property  the  sum  of  £1000,  being 
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*^  the  fortune  I  iwgiTrfwiAhBc,jyyiiihMittTOiW3KinIrf^     »^    ^ 
''  all  jointme.^     The  tenia 
trustees,  exeeaUm;,  wmi  liaiias  ] 
f erences  among  his  ligitM,  ke 
<«  b^  and  reqneBt  mj  csecHtefs  te 
''  lease,  for  the  benefit  of  ht 

alone  prored.  The  Master  fiutkcr  tjmmi  » ibe  eEks.  dot 
the  child  who  was  bon  w  a  Jiiaibi ir,  ihaei  die  £li<^i 
had  been  paid  to  the  litnof^s  wiAym  m  hsm  «£  its 
jointore,  that  the  testater s  daaght#r  ■■iiMii  £iw4 
Maonsell,  and  was  paid  her  JE3000  ;  that  «■  the  leenayr  s 
death,  his  father  poasesMd  himself  o£  the  penfiBalfrofcrtx, 
without  the  dissent  of  Hcnnr  raiw.  and  weai  bxso  p««- 
session  of  the  mills,  lands,  ami  preanaes  of 
and  so  continned  until  1824,  whea  Hearr 
into  possession,  and  so  ffmtiafd  vntil  his  death,  which 
took  place  on  the  27th  of  Maj,  1829;  that  in  1&3S,  Hcwj 
Gannon  agreed  with  the  hmdloid  for  a  new  leaae  apcm  the 
terms  of  his  improving  the  house,  which  he  did  at  an  ex* 
penseof  jPIOOO;  that  aeeoidinglT,  br  indcntsre  of  the  27th 
of  December,  1826,  while  the  lease  of  1789  was  still  in 
existence,  he  got  a  new  leise  for  three  lires,  of  the  42a.  3b. 
and  3p.,  originally  demised,  and  110a.  addiiioiial,  at  a  balk 
rent  of  £60  lOf.  lid. ;  that  theleise  so  obtained  was,  to 
the  extent  of  the  lands  originally  leased,  a  graft  upon  the 
lease  of  1789,  and  shonld  ennre  to  the  benefit  of  the  par- 
ties entitled  thereto  under  the  will  of  the  testator,  subject 
to  the  claim  of  the  representatires  ci  Henry  Gannon,  for 
the  consideration  given  by  him  £(Mr  the  ssid  lease;  tliat 
since  the  death  of  Henry  Gannon,  the  premises  had  been  in 
the  poBsescaon  of  his  widow,  as  tenant  under  the  Gourt  in 
the  matter  of  the  minor  diildren  of  Henry  Gannon,  and  by 
her  demised  to  her  brother,  Thomas  Fair;  that  Jc^n  Fair 
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1^3.  was  executor  of  Henry  Cannon,  and  that  John  Cannon 
AcHEsoH  lY^Q  father  died  on  the  26th  April,  1829,  never  having 
^^'■*  executed  the  power  given  him  by  the  testator,  and  having 
appointed  John  Cannon  Evans  his  executor ;  and  it  having 
been  contended  differently  on  either  side,  the  Master  submit- 
ted to  the  court, — first,  whether  the  land  and  premises  were 
included  in  the  devise  of  the  "  j^l,500,  and  any  further 
property,'*'*  or  passed  to  the  father  absolutely  under  the 
residuary  clause ;  secondly,  whether  under  the  <f  1,500 
clause,  the  father  took  a  life  interest  or  no  interest  in  the 
property  comprised  therein;  thirdly,  whether  the  persons 
mentioned  therein  were  to  take  equally,  or  whether  the  chil- 
dren of  Samuel  Evans  were  only  to  take  one-third  among 
them ;  and  fourthly,  whether  after  the  widow'^s  ^1,000 
had  been  deducted  from  the  ^^4,500  to  which  the  personal 
property  amounted,  the  interest  thereof  and  the  rents 
were  to  accumulate,  to  form  £4,500,  or  whether  no  accumu- 
lation for  this  purpose  was  to  take  place,  and  the  residue, 
£3,500,  alone  was  the  sum  upon  which  the  legatees  had 
claims.  In  addition  to  the  points  thus  specially  submitted 
by  the  Master  to  the  Court,  several  exceptions  were  taken 
to  the  report ;  amongst  others,  one  by  the  plaintiff  to  the 
effect  that  the  new  lease  should  have  been  reported  to  have 
been  a  graft  upon  the  original  one,  in  respect  of  the  addi- 
tional lands  as  well  as  those  originally  demised ;  and  the 
Master  having  found  that  the  sum  of  £400  Irish  paid  by 
the  testator'^s  father  to  one  of  the  daughters  of  Samuel 
Evans,  upon  her  marriage  with  Thomas  Fair,  was  a  gratuity, 
an  exception  on  that  point  was  taken  on  the  part  of  John 
Cannon  Evans,  the  executor  of  the  testator's  father,  on  the 
ground  that  that  payment  should  be  considered  to  be  in 
satisfaction  pro  tanto  for  any  claims  of  Mrs.  Fair,  under 
the  testator's  will. 
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lives  also  to  him.  I  was  surprised  to  hear  it  argued  that 
the  words  giving  the  estate  were  only  used  in  order  to 
direct  a  sum  of  £4,500  to  be  made  up.  It  was  also 
argued  that  though  there  were  a  ton,  the  farms  passed  to 
the  father,  taking  it  altogether  from  the  son. 

As  to  the  other  parts  of  the  will ; — if  there  should  be  a 
daughter,  only  £3000  is  given  to  her,  and  no  real  estate. 
If  there  should  be  two  children,  although  both  sons,  the 
testator  only  gives  them  the  £4,500,  and  under  no  pos- 
sible construction  does  he  give  them  the  real  estate.  It  is, 
however,  clearly  given  to  the  son  if  there  should  be  onlj 
one ;  now  in  that  view  I  am  rather  puzzled  by  the  clause 
which  gives  the  father  the  surplus  above  the  «f  4,500,  and 
the  interest  in  the  farms.  I  cannot  consider  it  as  an  inde- 
pendent devise,  but  must  apply  it  to  the  accumulations  not 
required  for  the  son,  and  these  the  will  directs  to  go  to  the 
father  for  life,  remainder  to  collateral  relaticms. 

There  is  then  this  clause.  [His  Lordship  read  the  limi- 
tation on  the  event  of  the  son's  death.]  So  this  property 
in  the  lands  is  expressly  given  over,  if  the  son  should  die 
under  twenty-one  or  without  issue.  He  takes  up  the 
alternative,  otherwise  under  the  authorities  I  could  have 
considered  either  event  provided  for  here;  now  it  is  out 
of  the  question. 

I  come  now  to  the  words  after  the  limitation  to  an  only 
daughter.  The  contention  is  as  to  what  the  words  ^^  furth^ 
property"  include.  There  is  no  difficulty  as  to  their  being 
sufficient  to  include  the  real  estate.  The  word"  property*' ifl 
one  of  the  largest  words.  Lord  Thurlow,  in  Huxtep  v. 
Brooman^  {a)  held  that  a  disposition  of  '^  all  I  am  worth* 

(a)  {  B.  C.  C.  437. 
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passed  realeeUte;  «o  th«  tfcwk»  «««ky  «r»  *» 
point,— the  noida  are  sdkieBi  if  Ike  mUBtka  w»  tktt 
the  land  should  pw.  In  otikr  to  dMCOTor  how  this  k,  « 
must  look  to  see  haw  the  testilor  vsed  wwds  in  his  wiH 

In  theb^inning  of  the  wfll,  he  beqp«lhs  «  all  his  worldly 
estate  and  fortune,"  and  he  intends  by  these  words  to  in- 
clude every  thing ;  and  in  theresidoary  daose  he  makes  use 
of  the  same  expressions ;  therrfore  what  they  would  pass  in 
the  beginning,  they  would  also  pass  in  this  clause.  In  the 
direction  that  the  wife  should  hare  the  power  of  taking 
£1000,  he  uses  the  word  "property,""  but  qualifies  it  by 
using  it  in  connexion  with  the  word  "  personal."" 

It  is  quite  clear,  that  if  there  is  in  any  will  a  total  dis* 
position  of  the  property,  this  cannot  be  cut  down  by  there 
being  a  residuary  devise ;  but  if  there  is  any  doubt  as  to 
the  extent  of  the  previous  disposition,  the  residuary  clause 
may  be  taken  into  consideration.    In  the  clause  in  question 
here,  the  connexion  rather  leads  you  to  the  ejfuJUm  ymm$ 
construction ; — w!is  there  then  no  other  property  to  umrn^ 
the  additional  words!   The  fund  was  directed  to  aeeaonilat^, 
and  would  form  a  fund  to  answer  them,  and  be  an  additi/yn 
to  the  .f  4,500 ;  the  testator  has  not  calealat«d  ef^uu  irturj 
nicely,  and  he  may  have  lodged  to  savings  froos  //tW  pv« 
sonal  property.    Therrfore,  to  give  effKi  to  all  forU  ^if  tlM 
will,  it  seems  best  to  hold  the  elaiise  in  qMalMi  v>  b%  ^1^0^ 
fined  to  personal  property.    And  this  is  a  wmmMn  eivi^ 
struction,  becaose  thoe  is  m  ytmnmrn  mkiiJU  W  iU  h$$ii^ 
tation  of  real  estate,  esttfi  vkers:  tl*^  i^^ftt  ^4  <k^m  Mfi^ 
a  son  is  provided  ffM ;  asd  in  tln^  T*i»fcur/  4mmf  m  f^, 
merely  takes  np  the  wwli  wHitk  W  herf  smrf  i^,^  jj^ 
also  uses  wwia  <f  Hmhiib  pnf«%r  mitwikh  ^  fm 
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»843L  ^  estate,  and  gives  the  property  to  his  father's  heirs.  There- 
AoHEsow  fore  I  think  that  I  shall  best  execute  the  intention,  by  hold- 
Fair.  Jug  that  the  real  estate  in  the  9vent  which  happened,  was 
undisposed  of  by  the  previous  parts  of  the  will,  and  passed 
to  the  father  by  the  residuary  devise.  This  makes  the  will 
very  consistent  in  this  respect ;  for  suppose  there  had  been 
a  son  bom,  and  he  had  died,  the  father  was  to  have  had  a 
life  interest,  and  on  the  happening  of  any  other  event,  I 
find  no  disposition  to  the  father,  except  under  the  clause  as 
to  the  j£  1,500,  and  this  would  raise  the  question  whether 
under  that  clause  the  father  would  take  a  life  estate ;  and 
on  the  special  finding  on  that  point  I  may  remark,  that  if 
the  residuary  clause  includes  the  real  estate,  it  would  be 
natural  to  suppose,  that  the  personalty  should  go  directly 
to  the  collateral  relations,  in  exclusion  of  the  father.  All 
these  powers  of  appointment  contain  an  implied  gift  to  the 
objects,  in  default  of  appointment. 

As  to  the  third  special  point, — all  the  persona  intended 
to  be  benefited  by  the  £1500  clause  take  equally ;  there  is 
no  pretence  for  the  contrary  construction,  namely,  that  the 
children  of  Evans  are  only  entitled  to  one  third. 

On  the  fourth  special  point — the  <f  1,000  for  the  testator's 
wife  must  come  out  of  the  general  personal  estate.  The 
testator  does  not  direct  that  there  should  be  such  accuma- 
lation  as  is  contended  for  by  the  plaintiffs ;  but  assuming 
that  the  personal  property  would  be  suflScient,  he  gives 
a  sum  out  of  the  general  assets  which  is  to  be  paid 
first. 

As  to  the  exception  on  the  finding,  that  the  lease  for 
the  additional  lands  was  not  a  graft,  a  case  before  Sir  W. 
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Grami  wis  rcfiemd  t*.  («)  Tbc  •!»«  »  7it&iw«£  W  HDK&iir  ^»<^ 
(&)  in  tlie  aae  book,  m  whadt  Sir  IT.  fimtf  hAi  stac  ^«»*» 
the  purdiage  of  tke  revvn^^  frmL  x  "Sihri  pwRoo:  W  ^h»  ^^^^ 
lessee  did  not  opoate  as  a  zncL  h  3$  atrc  mj  momsatOL 
to  carry  the  doctrine  «f  snft  any  nan&icr  tkat  tbe  SEsbm- 
ties  establish  it.  Here  I  am.  mfccii  i»  nfcea  2?«k  cxsma- 
sion.  I  don't  knov  vhere  it  wu«jd  scdfc  i£  the  pr^hNn 
contended  for  here  pivfaikd.  TW  ^Ktztne  as  prescmt  stands 
on  rather  refined  princ^lefiy  as  in  the  case  of  Jowr  t.  /Wa  c 
if  the  new  interest  vere  taken  in  the  character  of  r^ 
presentatire,  it  wonU  be  a  coalinnatka  of  the  same  inte- 
rest. Here  I  am  ad^ed  to  hold  thai  a  kase  of  entirelT  dif- 
ferent lands  should  be  held  to  be  a  graft.  I  mnst  take  it 
for  granted,  that  the  newlj  acquired  lands  can  be  seT^ned 
from  the  others — they  may  be  liable  to  indemnify  the 
others  from  the  increased  rent;  but  to  say  that  I  am  to 
follow  this  trustee  through  all  the  acts  of  his  life — that  if, 
suppose,  he  took  difierrait  lands  by  a  different  leasee  these 
are  to  be  attached  for  the  trusts,  is  unreasonable.  There  is 
in  this  will  au  express  direction  to  trustees  to  renew  ;  the 
trustee  performs  this  duty,  and  gets  something  beyond  the 
original  interest.  Why  is  the  original  interest  to  be  liable  to 
the  trusts  ?  I  see  no  pretext  for  holding  this,  but  there  is 
great  ground  for  equity  to  prevent  an  injury  being  occasioned 
to  the  cestui  que  trust.  I  never  vrill  extend  this  doctrine  of 
graft;  the  Courts  are  not  vrilling  to  extend  it.  I  think  what 
is  contended  for  here  is  entirely  too  new,  and  the  exception 
mnst  be  oyerruled. 

With   respect   to   whether  the  fortune  given  to    Mrs. 
Fair  is  to  be  considered  a  satisfaction  pro  tanto  of  hor 

(a)  Randall  r.  Russell,  3  Mer.,  190.    (6)  Hardman  o.  Johnston,  lb.,  9U. 
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'^-  ^  claims  under  the  will,  I  do  not  see  how  a  relationship 
is  made  out,  so  as  to  bring  the  case  within  the  anthorities 
on  satisfaction.  If  a  man  has  a  som  in  his  hands  making 
him  a  debtor  to  his  child,  and  he  makes  a  payment  to  the 
child,  the  Court  pronounces  that  the  sum  paid  is  in  satis- 
faction; as  it  would  be  absurd  to  suppose  that  a  man  wonld 
allow  himself  to  continue  a  debtor  to  his  child.  But  it  is 
quite  different  where  a  person,  bj  a  dealing  with  another, 
without  the  knowledge  of  the  child,  gets  possession  of  the 
child's  property,  whereby  he  becomes  liable  to  the  executor 
to  recoup  him,  that  he  may  pay  the  person  who  shall  be 
ultimately  entitled.  This  exception  must,  therefore,  be 
overruled. 


On  the  first  special  point,  his  Lordship,  subsequently  to 
having  made  the  preceding  remarks  on  it,  said,  **  although 
I  think  that  the  words,  *  any  farther  property'  could  not 
mean  the  real  estate  in  this  will,  merely  considering  the 
words ;  still,  as  if  there  should  be  a  son,  he  gives  him  the 
whole ;  but  if  there  is  a  daughter,  he  only  gives  her  £3000 ; 
and  if  the  son  fails,  he  gives  the  property  to  the  father  for 
life,  the  remainder  to  be  divided  among  the  coUatond  rela- 
tions, the  question  is  how,  if  there  should  be  a  daughter, 
the  remainder  above  the  £3000  is  to  be  disposed  of.  It 
seems  most  probable,  that  he  would  have  done  with  it,  as 
with  the  whole  of  the  property  in  case  the  son  failed.  I 
shall  therefore  reserve  this  point. 

February  13.        ThE    LoRD   CHANCELLOR. 

Although  it  is  impossible  to  reconcile  all  parts  of  this 
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will,  I  do  not  think  that  the  general  consideration  of  it  is        ^^^'  _  ^ 
difficult ;  and  I  am  of  opinion  that  the  real  estate  passed     Achesow 
under  the  residuary  devise.     In  every  case  in  the  will  in       ^^'*' 
which  the  real  estate  is  mentioned,  it  is  described  with 
great  particularity  ;  it  is  not   likely,  therefore,  that  the 
testator  would  mention  it   after  the  bequest  of  £1,500, 
under  the  words  "  any  further  property  .''*     The  residuary 
words  in  the  clause  are  general,  idl  his  ''  worldly  estate  and 
fortune^^  to  his   father,  his  heirs,  executors,  and  admi- 
nistrators ;  and  in  the  beginning  of  the  will  he  gives  to 
the  trustees  '^  all  his  worldly  estate  and  fortune/*  and  he 
adds,  '^  whether  real,  personal,  or  otherwise ;"  so  that  in 
his  view  these  words  included  his  real  estate. 

It  was  said  at  the  conclusion  of  the  argument,  that  if 
there  were  one  son,  and  that  son  failed,  it  was  intended 
that  the  father  should  take  a  life  interest  in  the  real  estate, 
with  remainder  to  the  collateral  relations,  and  that  the  same 
disposition  was  to  be  supposed  to  have  been  intended  as  to 
such  parts  of  the  property  as  should  be  undisposed  of,  in 
the  event  of  the  child  being  a  daughter.  But  the  answer 
to  this  is,  that  in  the  second  case  the  interest  to  be  dis- 
posed of  was  to  be  absolute  and  in  possession  ;  for  as  he  only 
gave  two-thirds  to  the  daughter,  he  gave  one-third  away 
immediately  on  his  decease :  but  in  the  other  case,  the 
interest  was  to  be  taken  on  a  contingency  and  in  remainder. 
However,  independently  of  this  answer,  I  cannot  deal  on 
probability  of  intention  of  a  testator  who  gives  the  real 
estate  very  anxiously  to  the  child  in  case  it  should  be  a 
son,  yet  if  there  should  be  two  children,  though  each  or 
one  might  be  a  son,  no  mention  of  the  real  estate  is  made 
in  their  favour.  I  think,  therefore,  the  real  estate  passed 
onder  the  residuary  devise.     The  only  question  is  as  to  the 
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,     ^^^'    ^  extent  of  the  gift  of  the  £1600,  and  any  further  property. 

AcHEsoii     tIj^q  last  words  would,  I  should  think,  include  accumula- 

^^'*-       tions  of  the  interest  of  the  £3000,  at  least  they  would 

include  any  other  personal  property,  besides    the    £4500 

which   had   not  been    disposed    of;   there    is,    therefore, 

plenty  of  property  for  them  to  operate  on. 

Then  comes  the  question,  whether  the  father  takes  any 
interest  in  the  £1500.  I  think  he  takes  a  life  interest; 
for  in  the  first  bequest  the  testator  expressly  giyes  the 
father  a  life  estate,  and  in  this  very  clause,  (the  words 
are  very  singular,)  he  gives  the  property  to  the  use  of 
the  father,  to  be  disposed  of  by  him  among  the  children 
by  deed  or  will:  the  gift  to  the  children  is  only  by 
implication.  But  if  a  testator  gives  an  estate  to  a  man  to 
dispose  of  to  others,  and  they  would  only  take  in  default 
of  appointment  by  implication,  and  there  are  words  giving 
the  estate  to  the  donee  of  the  power,  it  is  a  very  fair  impli- 
cation to  give  him  an  estate  for  life.  I  do  not  lay  down 
the  rule  generally,  but  it  is  a  very  fair  construction.  I 
need  not  trouble  myseK  here  with  the  general  rule,  as  a  life 
estate  was  previously  given. 

I  may  remark  that  there  is  nothing  inconsistent  in  ^t- 
ing,  in  case  a  son  were  bom  and  then  died  under  twenty- 
one,  or  without  issue,  the  whole  property  to  the  father  for 
life,  remainder  among  his  children  ;  and  in  case  there  were 
a  daughter,  giving  the  surplus  of  the  personal  estate  above 
her  fortune  to  the  father  for  life,  remainder  among  the 
children,  and  giving  the  father  the  real  estate  absolutelj. 
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HUGHES  €.  KELLY. 
U^^HE  bill  in  this  cause  was  filed  by  the  pnUic  officer  of  the    iiv«  «  sum 

of   IMB^f    tt 

Agricultural  Bank,  to  raise  the  amount  of  a  mortgage  for  ch»r««a  vpon 
j£2,000,  granted  bj  William  Kelly  to  the  Bank.      In  ui«isixy««»* 
taking  the  account  of  the  pnor  mcumbranoes,  it  appeared  ter«9t  cmn  be 
that  by  indenture  bearing  date  the  23rd  of  January,  1809,  UKwgh  tber« 

.  bo  A  coTOiutni 

and  made  between  Thady  Kelly,  of  the  one  part,  and  for  the  pi^- 

mont  of  tbo 
William  Kelly,  of  the  other  part,  the  said  Thady  Kelly,  principiU. 

Qrmnting  an 

in  consideration  of  natural  love  and  affection  granted  unto  esutetoftmmti 

to  hold  **  sub- 

the  said  William  Kelly,  his  heirs  and  assigns,  the  lands  ject  to**  « 

charge,  docs 
subsequently  mortgaged  to  the  Bank,  to  hold  the  same  for  not  make  the 
.  ,  grantee  a  trui- 

all  Thady  Kelly  s  mterest  therem,  "  subject,  however,  to  tee,  lo  as  to 

^'  the  head  rents  and  fines  reserved  and  made  payable  in  and  statute  of  limi- 
tations run- 
^^  by  the  said  several  indentures  of  lease  hereinbefore  recited,  ning. 

^*  and  to  the  performance  of  the  several  clauses,  covenants,  tionai  assignee 

*^  and  agreements  on  the  tenant  or  lessees^  part,  and  subject  mortgagryr  is 

^  also  to  the  payment  of  £260  sterling,  unto  the  said  Thady  his  cosu 

**  Kelly  in  each  and  every  year  during  his  natural  life,  and  mort^9$(^fih^ 

*^  no  longer,  and  subject  also  to  the  payment  of  JS1,100,  as  imm^ttimH 

Stic 

^^  and  for  the  fortunes  of  Elizabeth  Kelly  and  Am  Kdly, 
«« daughters  of  the  said  Thady  Kdly,  on  their  raqN^ive  dajn 
<<  of  marriage,  in  the  foUowing  proportkMis,  thai  in  Ut  nay, 
«'  to  pay  unto  EUiabeChKeDT^^fiOO,  and  nU/lb^MM  Am 
''  Kelly  £500  sterling,  in  ndb  nKuner  aaJ  mAtsf  m4$ 
'<  restrictions  10  tlie  nid  Tlady  KeiK  dkall,  1^  wrilh^ 
^^  his  hand  and  sead,  or  bjr  hie  bit  viD  mA  UHittmr^  4iff^^ 
*'  and  appoint.**  WiDiaai  KeOy.  l/r  ikm  4^^  fyv94iutti^>/l 
''to  and  with  the  sal  Tkhijr  K^^  t^yo^t^  JlOMf 

it  i 
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annuity,  ^'  and  farther,  that  he  the  said  William  Kelly,  his 
'^  heirs  and  assigns,  shall  and  will  well  and  truly  pay  unto 
^^  the  said  Elizabeth  Kelly  and  Ann  Kelly  the  said  sum  of 
"  jPljlOO  sterling,  in  such  proportions  as  hereinbefore  men- 
^'  tioned,  in  such  manner  and  under  such  restrictions  as  the 
"  said  Thady  Kelly  shall  direct  and  appoint."  Thady  KeUy 
died  in  December,  1813,  without  having  made  any  appoint- 
ment. Ann  Kelly,  on  the  1st  of  January,  1822,  married 
Edward  M'Lestor,  and  no  interest  had  been  paid  upon  her 
charge  since  that  time,  and  the  Master  reported  that  she 
and  her  husband  were  entitled  to  interest  from  the  1st  of 
July,  1822,  to  the  date  of  the  report ;  and  to  this  finding 
an  exception  was  taken  by  the  plaintiffs,  on  the  ground  that 
the  amount  of  interest  should  have  been  limited  to  the 
arrears  for  six  years  prior  to  the  filing  of  the  bill. 

The  SoKciiar-Gmeral  and  Mr.  Serffeawt  TTanw*,  with 
whom  was  Mr.  O.  BatterAy^  for  the  plainti£b. 

Paget  v.  Foley  {a)  which  will  be  relied  on  on  the  other  side, 
was  an  action  of  covenant :  3  &  4  Vic.  c.  105,  sec.  32,  cannot 
affect  the  enactments  of  3  &  4  Wm.  IV .  c.  27,  sec.  42,  which 
are  clear  and  express,  and  require  something  equally  express 
to  overrule  them  :  3  &  4  Vic,  c.  106,  sec.  32,  only  applies 
to  actions  for  the  principal  of  the  debt.  Sec.  53  of  that 
statute  provides  for  interest,  where  the  parties  have  not 
provided  for  it,  and  limits  the  amount  recoverable  to  inte- 
rest for  six  years  ;  here  no  interest  is  given  by  the  deed. 
It  may  be  said  that  this  is  a  trust,  but  the  exceptions  in 
the  statute  in  favour  of  trusts  do  not  apply  to  interest, 
Bume  V.  Robinson^  (J).     In  Harrison  v.  Dignan  (<?),  there 

(a)  2  Bing,  N.  C.  679.     (ft)  1  D.  and  Wal.  688.   (r)  Ante,  toL  1,  376. 


CJLSXS  D 


Vie^  c  lOS,  sec  331 


Mr.  Mmmim,  q^O, 
for  Mr.  ud  Mn.  M 


The  Cofui  of  Fiihinwi  a  Cr&%  x.  ggrfrit  •«!  &^ 
cided  thai  sec  42 of  3^4  Wm  IT.  4L2r,9^£i»  a» 

decides  that  that  mdUm  b  itfohd  fcr  3  &  4  ITil  IT. 

c.  42,  sec.  3.,  which  iiiiiiifii  viik  ^  Irak 
3  &  4  Yie^  e.  105,  sec  33L  As 
actions  the  sectioD  i 
repeal  was  genenl  then  wvoU  he  ; 
one  wajy  twentj  xsan*  aueiu  civU  he 
suing  in  another,  onty 
Harrittm  y.  2Kp«i — here  the  1 
to,  and  charged  with  these 
the  son  coTenanted  to  psjr.  Lord  Pbmbi 
Cruiie  (e)  held  that  a  devise  of  bftis  nlject  t« 
ereated  a  trust  for  the  payment  of 
their  being  barred  b j  the  statute  of  Bmitarioiig,  KM^^  t. 
KMy  (d),  SaUer  y.  Cavamagl  {e).  Sec  53  of  3  &  4  Tie^ 
0. 105,  has  no  application  to  cases  where  interest  was  pre- 
vionslj  payable  ;  its  meaning  was  merely  to  enable  juries 
to  give  interest  where  it  was  not  formerly  reooreraUe, 
which  it  was  not  in  respect  of  snms  doe  on  a  written  con- 
tract, except  on  bills  of  exchange :  this  section  remedies 
that,  bat  requires  that  a  demand  shall  have  been  made. 


(a)  Ir.  £q.,  B.  396.  (6)  12  Ad.  and  E.  536,  646,  556  :  4  P.  and  D.  229. 
(0  3  Ir.  £q.,  B.  70.   id)  6  L.  B.,  N.  S.  322.   (e)  1  D  and  WaL  66a 


226  CASES  IN  CHANCERY. 

^^^-  In  Bums  v.  Robinson  there  was  no  relation  of  trustee. 
Hughes  Here  Thady  Kelly's  conveyance  was  in  fact  upon  trust  to 
Kellt.  pay  these  portions — Hughes  v.  Wynne  (a).  [Lord  Chan- 
cellor.— I  do  not  see  how  you  can  maintain  that  3  &  4 
Wm.  IV.  c.  27,  sec.  42,  has  been  repealed  by  3  &  4  Vic^ 
c.  105,  sec.  32  ;  for  where  is  the  inconsistency  !  The  first 
act  excludes  the  creditor  from  more  than  six  years'  arrears 
of  interest.  The  other  act  applies  to  actions  of  debt  or 
covenant  for  the  principal.] 

February  14.  The  LoB^  CuANCBLLOR. 

In  this  case,  a  very  important  point  arose  with  regard  to 
the  operation  of  the  statute  3  and  4  W.  IV.  c.  27,  upon  a 
deed  containing  a  conveyance  of  lands  subject  to  a  charge, 
and  a  covenant  by  the  grantee  with  the  grantor  to  pay  the 
charge.  It  was  argued  that  this  conveyance  created  a  trust 
in  the  grantee ;  there  is,  however,  no  foundation  for  that 
argument ;  the  conveyance  was  subject  to  that  charge  as  to 
any  other  ;  by  the  very  hahendum  it  appears  that  the  land 
was  conveyed  subject  to  the  rents,  and  as  I  have  said  in 
another  case,  (5)  there  is  no  more  a  trust  as  to  this  than  as 
to  other  charges  ; — there  is  not  a  trust — ^there  is  merely  an 
obligation  to  pay. 

Having  disposed  of  that  point,  I  have  to  consider  the 
operation  of  the  statute  upon  this  deed.  On  looking  to  the 
statute,  the  first  section  which  is  material,  but  which  was 
not  observed  upon  in  the  argument,  is  the  fortieth  ;  by 
that  section  it  is  provided,  '*  that  no  action  or  suit  or  other 
"  proceeding  shall  be  brought  to  recover  any  sum  of  money 

{a)  Turn,  and  R.  307.         (/>)  Harrison  r.  Dignan,  ante,  toI.  1,  376. 
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"  secured  by  any  mortgige,  jndgmait,  or  lien,  or  ockeiviae 
'*  charged  upon  or  payable  oat  of  amy  land  or  rent  at  law  •» 
*'  in  equity,  or  any  legacy,  but  within  twenty  yean.'^  i^^  %mlljl 
This  goes  to  the  principal,  and  prorides  thai  it  diall  nnc  oe 
recoTered,  excq»t  within  twenty  years ;  the  brty-ttcnnfi 
section  applies  to  interest,  and  I  am  deaiij  of  tsfaum.  i&ac 
it  prorides  in  reiqwct  of  interest  npon  all  jobs  »if  w^£a 
the  principal  is  proTided  for  by  the  fortietk^')  Is  »  ^rpsaut 
certain  on  that  act,  that  the  kgidame  meass  »  ftvnii  a 
different  rule  in  reject  of  prindpl  and  iBtcre&  ;  3  wmt 
not  considered  by  the  legialatEie  thaa  there  vae  any  ihae 
anomalous  in  hajing  a  diSscnt  rak  for  the  tv%  aad  there 
is  no  such  jmomaly,  lor  it  is  Terr  reaeonahle  t»>  sty.  that 
after  twenty  years  the  entiie  principal  diall  be  tarred,  and 
that  no  more  than  six  yeaciikail  be  allowed  fer  the  nrfywvj 
of  arrears  of  interert  ;  thk  is  (fate  rational,  and  was  mou- 
festly  intended  by  the  1 


The  snbseqiicnt  Eng^  «atAe,3aiid4  WnL  IV.  e.  41, 
applies  to  actions  on  spOTaltimj  and  Emits  the  pen>i  5;r 
bringing  them  to  twenty  years.    Tlie£im»!ebttw<*sAthe 
statutes,  arose  from  tke  one  haiiin;  been  issrcrfKisfi  ifj  ^iue 
Real  Property  CommisAmfni,  and  the  other  by  a  i&nnz 
set  of  Commisskoen.    Beibre  these  £AmiaeM  <*  sMynons 
of  this  difference  aroee,  a  Tcry  kaned  j^tsi,  Xr.  Jiati*^ 
LiUUdale,  m  Dq$  t.  WOHmwrnAl}  ranarfc«ii:    -Tlu^  ix^ 
^^  tieth  section  is  not  applicable;  far  thdsKtkn  k  *y,  nff>n*r 
«« the  land,  whefeos  the  fattieth  leesun  r»iac«t  w  ^s^^Atk 
*^  brought  to  iwoTcr  the  nwrnfy,  and  tfai»;»gteaa,jtd<»*:»»» 
''  of  mortgages, are ettliern|i9n  the  wrauu;  wuhZr  'lamgrjA 
'' in  the  mortgage  deed,  <c  f/m  ih/t\0!aA -uiuik  ^MomMir 


(a)SeeHMrjr.  8Mik,aMc,«ii.l,|c»4.    U>  i*  JkC  «rf  X.  »»>,  >  aM^ 
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18^3.  «*  accompanies  it/'  It  did  not  therefore  occur  to  him,  that 
HuoHEf  section  forty  did  not  apply  to  sums  secured  by  specialty, 
^'"'^-      and  I  have  no  doubt  but  that  it  does. 

In  Paget  y.  JPofey,  the  Court  of  Common  Pleas,  after 
considerable  discussion,  held,  that  rent  under  an  indenture 
of  demise  did  not  £Edl  within  c.  27,  but  rather  fell  within 
0.  42 ;  and  although  Mr.  Justice  Basanquet  held,  that  if 
the  case  had  rested  upon  the  first  statute,  no  more  than  six 
years'  arrears  of  rent  could  hare  been  recovered,  the  rest  of 
the  Court  thought  the  case  was  not  within  c.  27,  and  all 
agreed  that  if  it  were  within  it,  c.  42  had  overruled  it.  It 
is  to  be  remarked,  that  c.  42,  though  subsequently  enacted, 
came  into  operation  before  c.  27,  and  so  this  on  coming  into 
operation,  found  the  law  regulated  by  c.  42.  In  this  coun- 
try it  was  different,  as  c.  27  was  in  operation  long  before 
the  enactment  corresponding  to  s.  3  of  c.  42;  and  it  is  to  be 
lamented,  that  it  was  taken  from  the  English  statute  with- 
out considering  the  cases  which  had  occurred  in  the  mean 
time.  There  is,  however,  this  difference  between  the  two 
countries,  that  in  Ireland  the  late  statute  found  c.  27  in 
operation,  whereas  in  England,  c.  27  had  found  c.  42  in 
operation.  Now  upon  c.  27,  my  clear  opinion  is,  that  it 
provides  for  principal  and  interest  of  debts,  and  for  actions 
upon  specialties. 

In  Btrachan  v.  Thomas^  there  was  a  little  more  difficulty; 
there  there  was  a  grant  of  an  annuity  charged  upon  land; 
this  was  expressly  within  c.  27,  s.  42,  for  the  first  section 
provides,  that  the  word  ^^  rent"  shall  extend  to  all  annuities 
and  periodical  sums  of  money  charged  upon  or  payable  out 
of  any  land,  and  so  the  Court  held ;  but  they  cut  the  matter 
very  short,  for  Lord  Denman  says  in  the  conclusion  of  his 
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judgment :  "  It  is  a  rent  charge,  and  as  such,  falls  within       I84a 
^'  8.  42  of  c.  27,  but  notwithstanding  that,  we  are  of  opinion     Hughbs 
^'  that  it  CeJIs  within  the  third  section  of  c.  42,  as  being  an      Kbllt. 
*'  action  of  covenant  on  a  specialty/'     So  that  this  case  went 
fiir  beyond  P€igei  v.  Foby^  for  the  Court  there  was  of  opinion, 
that  the  case  was  not  within  c.  27 ;  but  here  they  thought 
otherwise,  as  clearly  was  the  case — but  finding  an  express 
provision  in  c.  42,  and  being  perhaps  influenced  by  the  fact 
of  c.  42  having  been  in  operation  before  c.  27,  they  held 
the  case  to  be  governed  by  c.  42. 

However,  there  is  this  important  distinction  between 
both  these  cases  and  this,  that  there  there  was  only  one 
subject,  rent  in  one,  and  rent  charge  in  the  other,  so  that 
c  42  would  have  been  wholly  inoperative  in  respect  of 
them  if  it  did  not  apply  to  the  arrears ;  but  here  there  are 
two  subject  matters, — ^the  principal  of  the  charge,  which  is 
within  section  40,  and  the  interest  which  is  expressly  pro- 
vided for  by  sect.  42,  and  a  different  period  for  limitation 
fixed  for  the  recovering  of  principal  and  interest. 

It  is  singular  that  the  Court  of  Exchequer  here  decided 
differently  from  Paget  v.  Foley  in  Bruen  v.  Notolan  (a J  ; 
for  there  it  was  decided  (the  statute  of  the  Queen  had  not 
then  passed)  that  an  action  on  a  covenant,  in  an  indenture 
of  demise,  was  included  within  c.  27,  s.  42,  and  I  think 
rightly,  according  to  Mr.  Justice  Boaanquet*8  opinion  in 
Paffei  V.  Foley,  which  I  always  thought  was  the  better 
opinion.  The  English  Master  of  the  Bolls,  in  Hodges  v. 
Croydon  Canal  Company  (bj^  in  which  there  was  a  mort- 


(a)   1  J.  &  8.  346,  n. — See  ArtMtrong  y.  Lloyd,   2  Ir.  L.  B.  70. 
(6)  3  BeaY.  86. 
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gage  under  an  act  of  parliament,  but  no  covenant,  very 
rightly  held  that  the  principal  and  interest  of  the  mort- 
gage -were  within  the  two  sections  of  c.  27  ;  but  there 
there  was  no  action  of  covenant,  and  it  may  be  sup- 
posed that  if  there  had  been  a  covenant,  the  Master  of  the 
Bolls  would  have  been  of  a  different  opinion  :  He  says, 
''  In  this  case  there  is  no  covenant  or  engagement  to  pay; 
*^  there  is  simply  a  conveyance  of  the  Canal,  &c.  Is  this, 
^'  then,  the  species  of  action  of  covenant  or  of  debt  upon  bond 
"  or  other  specialty  referred  to  in  the  second  act !  I  think 
^*  not,  and  that  this  case  depends  on  the  first  act ;  conse- 
*'  quently  no  more  than  six  years  of  interest  can  be  reco- 
"  vered  C^  that  would  seem  as  if,  if  there  had  been  a  covenant, 
he  would  have  held  otherwise  (a) ;  however,  the  point  was  not 
before  him,  and  I  merely  refer  to  the  case  in  order  that  it 
should  not  be  supposed  that  I  had  overlooked  it. 

It  was  argued  that  the  amount  of  interest  recoverable 
was  limited  by  sec.  53  of  3  &  4  Vic,  c.  105 ;  but  I  think 
the  proper  answer  has  been  given,  that  neither  it  nor  the 
corresponding  English  enactment  applies  to  cases  where 
interest  might  previously  have  been  recovered.  The  only 
question  is,  whether  the  statute  of  the  Queen,  in  the  parti- 
cular case  of  a  charge  of  money  upon  land  with  a  covenant 
for  its  payment,  enlarges  the  time  for  recovering  interest : 
and  I  am  of  opinion  that  it  does  not,  but  that  the  case  is 
within  sec.  42  of  3  &  4  Wm.  IV.,  c.  27,  and  that  no  more 
than  six  years'  arrears  of  interest  can  in  such  case  be 
recovered. 

There  may  be  many  cases  in  which  the  remedies  provided 

(a)  See  Dm  Vi^er  v.  Zef ,  7  Jurist,  299. 
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by  the  statute  of  Queen  Victoria  may  come  into  operation, iSiX 

I  do  not  see  any  great  difficulty  in  construing  the  two  acts  Hoobes 
as  haying  relation  to  principal  and  interest  respectively.  Kbllt. 
If  there  be  a  covenant  for  payment,  and  an  action  would  lie 
upon  it,  there  seems  to  be  no  great  difficulty  in  saying  that 
twenty  years  is  to  be  the  period  of  limitation  in  respect  of 
the  principal,  and  six  years  in  respect  of  the  interest.  The 
two  statutes  are  in  pari  materidy  and  should  be  construed 
together. 

Here  the  covenant  was  not  entered  into  with  the  persons 
entitled  to  the  fund,  and  though  they  might  bring  an 
action  of  covenant,  it  would  be  a  circuitous  proceeding. 
This  is  a  suit  directly  within  sec.  40. 

Allow  the  exception  without  costs,  and  declare  the  arrears 
of  interest  to  be  limited  to  six  years  before  the  filing  of 
the  bill. 


William  Kelly,  the  mortgagor,  having  become  a  bankrupt, 
his  provisional  assignee,  Mr.  Martin,  was  brought  before 
the  court  by  supplemental  bill,  and  the  fund  being  deficient, 
Mr.  T.  B.  Henn  applied  for  his  costs  against  the  plaintiff, 
sabmittiug  that  the  case  of  Appleby  v.  Duke  (a)  was 
against  the  former  authorities. 

The  Lobd  Chancellor. — I  am  sorry  to  say  that  I  have 
been  always  of  the  opinion  adopted  in  that  case,  and  in 
many  cases  strongly  protested  against  the  old  rule. 

(a)  1  Hare,  303. 
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1843.  In  re  THOMAS  JOHN  DOOLAN,  a  Lnnatic. 


J^oji.  11.JFV&.6. 


A  receiver   X  HI8  was  a  petition  presented  1^  WiUiam  Sheppard, 

having  applied 

to  the  Court     Beceiver  in  the  cause  of  Sheppard  y.  Doolan.     It  prayed, 

for  a  reference 

to  the  Master  ^^  That  it  might  be  referred  to  Thomas  Ooold,  Esq.,  the 

as  to  the  liabi-  .     °  .  ,  ^ 

lity  of  a  La-  ^'  Master  m  the  matter,  to  inquire  and  report  whether  the 

DiUic    to  re- 
new the  lease  '*  original  indenture  of  lease  in  the  petition  mentioned,  and 

of  the  lands 

over  which  the  ^'bearing  date  the  28th  October,  1782,  made  between  John. 

receiver  was 

appointed,  was  ^'  Simpson,  of  the  one  part,  and  Thomas  Pabner,  of  the  other 

ordered  to  pay  .      _  i  .    ^.  ,      *  • 

the  costs  of    '^  part,  contamed  a  covenant  bmding  the  lunatic  to  grant  a 

the  inquiry,  as 

he  had  not     *'*'  further  renewal  of  said  lease,  and  if  so,  whether  any  and 
pUed  to  the     '^  what  sum  is  due  and  payable  for  rent  reserred  under  said 

Committee  to 

make  the  ap-  ^*  indenture  of  lease,  and  that  on  payment  thereof  A.  0, 
the  Court  ''  Bichardson,  Esq.,  the  Beceiyer  in  this  matter,  do  execute  a 
of  appointing  '^  further  renewal  of  said  lease  to  the  said  Thomas  Doohm, 
mittees  of  Lu-  "  one  of  the  defendants  in  the  above  cause,  for  the  lives 
Guitfdiims  of  ^^  named,  and  that  the  said  William  Sheppard  be  paid  the 
prove"  of.  **^  "  costs  of  said  petition  and  the  proceedings  thereunder  (save 
^'  the  costs  of  preparing  such  further  renewal  and  counter-* 
^'  part)  out  of  the  funds  to  the  credit  of  the  said  lunatic.'^ 


The  Master  reported  upon  the  reference  that  the  lunatic 
was  bound  to  renew,  and  reported  the  sum  due  for  rent. 

The  Attamey-General^  with  whom  was  Mr.  TFaff,  for  the 
Petitioner,  now  moved,  according  to  the  prayer  of  the 
petition,  that  the  report  might  stand  confirmed,  and  that  on 
payment  of  the  sum  found  due  for  rent,  William  Henn, 
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Esq.,  as  committee  of  the  estate  of  the  lunatic,  should        184a. 

execute  a  renewal  to  Thomas  Doolan  ;  and  that  petitioner,        ^^  ^ 

^  '       Doolan. 

William  Sheppard,  should  be  paid  the  costs  of  the  former 
petition,  and  the  costs  of  the  proceedings  thereunder  (save 
the  costs  of  preparing  the  renewal  and  counterpart  thereof). 


The  only  question  is  as  to  the  costs.  The  committee 
should  bear  the  expense  of  the  inquiry  and  the  lessee  of  the 
lease— ^  jparte  Bichards  (a) ;  ex  parte  PrickM  (I),  This 
rule  was  made  by  Lord  Plunkett,  in  a  case  not  reported. 

The  Lobd  Chancellor.  FArMory  G. 

In  this  case  the  Beceiver  presented  a  petition  praying 
that  it  might  be  referred  to  the  Master  to  ascertain  whether 
the  lunatic  was  bound  to  renew  the  lease  of  the  lands,  and 
praying  that  the  costs  of  the  petition  and  reference  might 
be  paid  out  of  the  lunatic's  estate;  and  cases  were  referred 
to  with  which  I  find  no  fault,  but  I  decline  on  the  authority 
of  those  cases  to  gire  costs  here. 

If  a  person,  desirous  of  establishing  an  adverse  claim  of 
this  sort  against  a  lunatic,  comes  here  himself,  he  is  not 
entitled  to  his  costs.  The  proper  course  is  to  apply  to  the 
committee,  and  the  committee  should  come  here  to  inquire 
whether  he  is  bound  to  do  the  act,  and  if  bound,  the  Court 
would  direct  him  to  do  so.  Thus,  no  adverse  costs  would 
be  incurred.  If  in  any  case  the  committee  would  not  do 
his  duty,  and  come  here  when  applied  to,  the  other  party 
might  be  excused  for  coming  here  and  presenting  his 
petition,  and  the  court  would  know  how  to  deal  with  the 

(a)  1.  J.  k  W.  264,  (Jbi)  3  Swanst,  130. 
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^     ^^^'       costs,     I  shall  expect  the  committee  to  come  himself  and 
DooLAM.     ^^  ^^^  *  reference  as  to  what  is  binding  upon  the  estate. 

Here  the  committee  of  the  estate  is  one  of  the  Masters ; 
that  most  be  remedied.  It  is  not  my  intention  that  the 
Masters  shall  any  longer  be  committees  of  the  estates  of 
lonaticSy  or  guardians  of  the  fortune  of  minors  (a J. 

My  order  will  be,  that  the  petitioner  must  pay  the  costs  of 
the  inquiry,  and  the  party  seeking  the  renewal  must  pay 
the  costs  of  the  deeds. 

The  following  order  was  made — 


"  It  is  ordered  by  hiB  Lordship  that  the  said  report  do  stand  con- 
firmed, and  accordingly  it  is  furthered  ordered,  that  upon  payment  of 
the  said  sum  of  £38  15«.  4id,  by  the  said  Thomas  Doolan  to  the  said 
receiTer  in  this  matter  and  of  all  subsequent  rent  (if  any),  due  the  com- 
mittee of  the  estate  of  the  said  lunatic  do  execute  in  the  name  of  the  said 
lunatic  such  renewal  of  the  lease  bearing  date  the  28th  October,  1782,  in 
the  said  report  mentioned,  to  the  said  Thomas  Doolan,  as  the  Master  shall 
approve :  And  it  is  fiirther  ordered,  that  the  petitioner,  William  Sheppard 
do  pay  the  costs  of  the  former  petition  and  of  the  order  thereon,  and  refer- 
ence and  report  thereunder,  and  of  this  application:  And  it  is  further 
ordered,  that  the  said  Thomas  Doolan  do  pay  the  costs  of  the  deed  of 
renewal. 


(a)  See  Order  171,  27th March,  1843,  with  respect  to  the  guardianship 
of  minors ;  there  seems  to  bo  no  new  rule  with  respect  to  Masters  being  the 
committees  of  lunatics. 
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Between  JOHN  ROBERT  MALONE,  Gentleman, 
CATHERINE  DUIGNAN,  otherwise  NOLAN, 
the  wife  of  JOHN  FRAYNE,  deceased  ;  MARY 
ANN  FRAYNE,  ROSE  FRAYNE,  and  JANE 
FRAYNE,  infants  under  the  age  of  21  years, 
suing,  together  with  the  said  Catherine,  their 
mother,  by  the  said  John  Robert  Malone,  their 
next  friend, 

Plaintiffs. 

JAMES  GERAGHTY,  Esq.,  CHARLES  DUIGNAN, 
ELIZABETH  GOGARTY,  and  JAMES  GO- 
GARTY,  her  Husband, 

Defendants. 

1843. 

This  was  a  bill  filed  for  redemption,  under  the  Eject-  jan.  13,  la 
ment  Statutes.  Though  the 

Court  in  giv- 
ing relief  in 

The  bill  stated  that  by  Indenture  of  lease  or  renewal,  l^A^m  eject- 
dated  the  11th  February,  1811,  Mary  Lyster,  demised  to  confined  with- 
Michael  Frayne,  certain  fields,  at  Harold's  Cross,  in  the  the  statutes, 
County  of  Dublin,  to  hold  for  twenty  years  from  the  26th  those  limits  its 
March,  1810,  at  the  rent  of  £56  9$.  4d. ;  that  these  lands  tobie^M«d?cl 
were  held  under  the  see  of  Dublin,  and  that  there  was  a  exOTcSed.  * 

Parties  hay- 
ing merely 
equitable  inte- 
rests, such  as  an  equitable  mortgagee  of  the  tenant's  interest  may  maintain  a  redemption  suit. 
Though  in  general  the  landlord  ia  entitled  to  his  costa,  the  Court  may  compel  Mm  to  pay 
an  the  costs. 

It  is  a  matter  of  course  to  dismiss  with  costs  a   petition  of  re-hearing,  which  is 
presented  while  the  decree  is  still  on  minutes. 

It  is  not  necessary  that  both  the  counsel  who  certify  for  a  re-hearing  should  have  been 
engaged  in  the  case  on  the  original  hearing. 

When  counsel  at  the  original  hearing  abandon  an  objection  as  to  parties  or  as  to  proof 
of  a  document,  the  same  objection  cannot  be  made  on  the  re-hearing. 
On  a  re-hearing  no  point  not  specified  in  the  petition  can  be  relied  on  by  the  petitioners. 
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'»*3-  toties  qaoties  coveDant  to  renew,  on  the  part  of  the  lessor 
Malonb  in  the  lease — that  Michael  Frayne  entered  into  possession, 
Gbraghtt.  and  so  continued  untU  the  8th  February,  1823,  on  which 
day  he  settled  these  lands  upon  the  occasion  of  the  mar- 
riage of  his  nephew,  John  Frayne,  with  the  plaintiff 
Catherine  Duignan,  then  Nolan.  That  settlement  recited 
that  the  settlor  was  entitled  to  a  profit  rent  of  JC60  2s,  6i. 
out  of  this  farm,  aud  he  thereby  conveyed  the  lands  to 
Thomas  Fitzsimons  and  Michael  Frayne,  junior,  in  tmst, 
to  permit  and  suffer  himself  to  take  the  rents  and  profits 
for  life,  and  after  his  decease  to  permit  and  suffer  John  to 
receive  an  annuity  of  JS60  2«.  6d.  thereout,  and  on  John's 
death,  the  same  annuity  to  Catherine  and  her  issue  by  John, 
share  and  share  alike.  There  was  then  a  covenant  on  the 
part  of  Michael,  the  settlor,  to  obtain  a  renewal  for  20  years 
from  James  Geraghty,  in  whom  the  estate  of  Mary  Lyster 
was  vested,  and  for  further  assurance.  This  settlement  was 
registered  on  the  20th  March,  1823. 

By  indenture  of  the  10th  December,  1823,  James 
Geraghty,  in  consideration  of  £235,  paid  as  a  renewal  fine 
by  Michael  Frayne,  the  elder,  renewed  to  him  for  20  years 
from  the  25th  March,  1823.  This  deed  contained  a  tatiM 
quoties  covenant  for  renewal  by  James  Geraghty.  Michael 
Frayne,  the  elder,  died  in  1830 — John  Frayne  died  in 
1834,  having  received  the  annuity  during  his  life,  and  left 
Catherine  and  the  minor  plaintiff!?,  his  children,  surviving. 
Elizabeth  Gogarty  took  out  administration  to  Michael 
Frayne,  the  elder,  and  was  now  his  personal  representatiye, 
and  her  husband  was  out  of  the  jurisdiction  of  the  Court 

The    bill   charged   that  the  annuity  of  «f  60  2$.  6d. 
exhausted  nearly  all  the  beneficial  interest  in  the  land. 
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and  the  answer  of  the  defendant  Geraghty  stated  that  the        *^^^     ^ 
profit  rent  would  fall  fiar  short  of  this.  Malohe 


Geraghtt. 


The  Bill  went  on  to  state  that  on  the  25th  March,  1838, 
a  year's  rent  became  due,  and  that  James  Geraghty  brought 
his  ejectment,  obtained  judgment,  and  was  put  into  pos- 
session under  the  habere.  That  the  plaintiffs,  Catherine 
and  Michael  Frayne  junior,  applied  to  the  plaintiff  Malone 
to  advance  the  money  for  redeeming  the  lands,  and  pro- 
mised to  put  him  into  possession  to  repay  himself,  and  to 
execute  a  deed  of  mortgage  to  him.  That  Malone,  induced 
by  these  promises,  paid  to  Geraghty  £85  Is.  6d.^  being 
the  amount  due  and  costs,  and  that  Michael  Frayne  did 
at  or  immediately  before  the  payment  of  the  money, 
deposit  with  Malone,  by  way  of  equitable  mortgage,  the 
title  deeds,  and  with  the  concurrence,  and  at  the  desire 
of  Catherine,  did  at  the  time  of  making  the  deposit,  by 
a  writing  (a)  under  his  hand,  specify  the  object  and  purpose 
for  which  such  deposit  was  made.  That  Geraghty,  at  the 
time  he  accepted  the  money,  knew  it  was  Malone'^s  money, 
as  appeared  by  a  receipt  given  and  signed  byhim  on  the 
occasion  in  these  words :— - 

«< Lessee  Geraghty  '\  "Received  from  Mr.  Malone 
against  v  "£85  \8.    6rf.,    redemption   of 

DuiGNAN  and  Wife.3  **  the  premises  ejected  in  the 
"  above  cause,  being  the  rent,  inclusive  of  March  last,  and 
"  costs."  That  Michael  Frayne,  jun.  then  entered  into  pos- 
session, and  never  paid  Malone  any  part  of  what  he 
advanced,  nor  did  he  pay  Catherine  the  annuity.  That 
another  year'^s  rent  became  due,  another  ejectment  was 
brought,  and  Geraghty  entered  into  possession  thereunder 

(a)  This  was  proTed  and  was  called  Exhibit  K.    See  pott,  p.  245. 
VOL.   U.  S 
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1843.  on  the  22nd  May,  1840,  and  on  the  24th  May,  1840,  he 
Malohe  ^rote  to  Malone  aa  follows : — '*  Dbab  Sib,  Having  got 
Gebagbtt.  4t  possession  of  Frayne*s  land  on  the  Elimmage  road  on 
<^  Friday  last,  it  is  absolutely  necessary  for  me  at  once  to 
<^  determine  what  shall  be  the  state  of  the  land  for  the 
'^  ensuing  six  months ;  the  former  tenant  McDonnell  has 
*'  applied  to  me  to  let  him  have  it  for  the  redemption 
'^  period ; — ^be  so  good  as  to  let  me  know  your  intentions.^ 
It  also  appeared  that  Malone  had  been  served  with  the 
declaration  in  this  ejectment. 

The  Bill  also  stated  that  Malone  on  the  22nd  October, 
on  behalf  of  himself  and  the  other  parties  entitled,  ten- 
dered to  Mr.  Geraghty  the  debt  and  costs,  and  that  he 
refused  to  accept  it.  That  there  had  been  several  inter- 
views between  Malone  and  Geraghty,  in  one  of  whidi, 
the  latter  refused  to  accept  the  money  unless  directed  bj 
Catherine,  and  upon  her  having  written  to  request  him 
to  do  so,  he  required  her  husband's  authority,  and  re- 
quired Malone  to  make  a  declaration  in  writing  that  he 
redeemed  for  the  uses  of  the  settlement,  and  that  he  would 
be  answerable  for  the  rent  and  care  of  the  lands,  saying 
he  only  wanted  to  speculate  with  them.  And  that  Eliza- 
beth Gogarty  and  Charles  Duignan  refused  to  become 
co-plaintiffs.  The  Bill  prayed  that  the  plaintiffs  might  be 
declared  entitled  to  redemption  on  payment  of  the  money, 
(which  was  brought  into  Court,)  and  that  an  injunction 
might  issue  to  put  the  plaintiffs,  or  some  or  one  of  them, 
or  the  said  Elizabeth  Gogarty,  into  possession,  &c. 

Mr.  Geraghty,  by  his  answer,  stated  that  Malone  never 
represented  himself  as  mortgagee,  either  legal  or  equitable, 
and  that  he  merely  lent  the  money  to  Michael  Frayne  on 
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his  peTBCotil  ersfii,  and  'nan  ht  imL  m  oflunc  ^v^^n- 
GitheriDe  ThosBML  tr  bar  tantiarm^  Sf^  Mnim*f  ii^  -xlt^ 
raoDeT  ine  toidaiBi.  hm  -doc  iit  tbxkc  x   ip-^bib   itf 

tlKHIgllt    ^alf^  Inj   JUb  J30BI  H  insnaBS  tiTma^V  s  Jlfi 

tenant,  Mndy  hBCHBt  ht  lad  a  janoBL   oflunc  "^la. 

Michael  FixTDfi,  aid  lis  ^tt  shb   if  €m 

bmrIt  obiaxB0i  h^  fzv^  fliiiflar»lEb  . 

her  hnshand  refund  i»  imiriwt,  -amms.  la  •! 

offered  a  Tciianfuim  i*  ImiL      Hc^ 

trastees  wcsvihe] 

and  that  thflidll  oishi  ins  n^  ift  Sk  vnaunc 


Mr.  y.  J.MmjS^  <;tX. and  Mr.  Jl  Zl  reainiLwcM. 
whom  vas  Mr.  fTUflMb.  ^jpCL,  im-  ait  y«»^wrTfc 


Tm  LoKD  Ci 


■Ajvcniion. 


The  qncEtkn  ia  tiik  caK  jwiia  skic  ium  ibi(  ic  •niKii. 
as  the  ri^  to  rBdaB|<kB  gaoiift  i«  siOJCeKac.  Ax  ^nju- 
table  mortgagee  k,  I  dUwd  timk.  fusaad  ^  -wft.-^f-fcn  -ua*^ 
suit ;  but  this  case  4fiiH  u«  d^psni  «l  laac.  at  ii*r^ 
the  personal  repRSEBSasJre  ^  litt  jSBMft  h  vmirt  Uie 
Coort^ 


t2 
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Malorx 

V, 

Gebaohtt, 


i^B43.  The  case  in  8  SimanSy  deciding  that  an  equitable  mort- 

gagee not  in  possession  is  not  bound  by  the  rents  and  core- 
nants  in  the  lease,  does  not  touch  this  question ;  for  the 
decree  is  to  put  him  in  possession,  and  the  moment  that  he 
is  in  possession,  even  under  that  authority,  be  becomes 
liable  to  the  rent. 

The  act  of  Anne  is  perfectly  clear  on  the  point :  it  applies 
to  lessees,  assignees,  and  any  persons  *^  claiming  or  deriyiDg 
'^  under  the  lease.^  Can  any  thing  be  more  clear  than  that 
those  words  would  apply  to  the  present  case  !  Is  it  to  be 
said  than  an  equitable  mortgagee,  who  may  clothe  his  right 
with  the  legal  estate  by  filing  a  bill,  does  not  claim  or 
derive  any  interest  in  the  lands !  Every  day  such  a  mort- 
gagee files  his  bill  for  redemption;  but  how  is  this  done! 
Because  he  has  the  interest  in  this  Court  which  is  requisite 
to  enable  one  to  file  such  a  bill.  There  appears,  therefore, 
to  be  no  doubt  but  that  under  the  statute  of  Anne,  withoat 
any  necessity  of  going  to  the  statute  of  Greo.  I.  (which  enlarges 
tlie  time,  and  the  aid  of  which  was  not  required  in  this  case), 
the  equitable  mortgagee  has  a  right  to  file  such  a  bill  as  this. 
This,  I  must  say,  I  think  admits  of  no  doubt ;  and  upon 
all  the  authorities  the  equitable  mortgagee,  upon  being  pot 
into  possession,  becomes  liable  to  all  the  rents  and  covenants. 
I  am  also  of  opinion  that  Mr.  Malone,  as  representing  the 
persons  entitled,  and  as  their  agent,  was  entitled  to  re- 
deem. The  act  of  parliament  does  not  say  that  a  deco- 
ration of  trust  must  be  executed.  Pay  the  money  and 
redemption  follows,  and  the  redemption  when  obtained 
transfers  nothing  from  any  one  to  any  other ;  it  merely 
restores  everything.  When  Mr.  Geraghty  required  deeds 
to  be  executed,  he  required  what  the  act  does  not  permit 
him  to  require,  and  what  was  wholly  unnecessary,  for  aD 
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the  rights  would  exist  after  Ike 

before. 


The  first  qnestxm  rvaed  hei«,  wm  m  tm  ^kthttml  Mr. 
Malone  being  a  mor^ieeey  «■*  wkkhtr  tUa 
to  Mr.  GeragfatT.  Tliere  k  mo  dodk  ht  Aai  pmfle 
general  do  not  come  farwaid  to  iiiiw  wfffcsM 
interest  in  the  lands;  bat  hoe  Mr.  Gendkrr  bad 
given  Mr.  Malone  a  leeopl  far  wwiemftimt  maagj  fer  doi 
very  property.  Then,  as  he  bad  wo  risbt  to  itdeeM  esuxfl 
as  mortgagee,  and  his  having  adiji.id  the  i 
for  redemption  was  known  to  Mr.  Ceiaghtr,  ai 
who  so  advanee  beoome  nurlgagceB — ^I  anst  ccngidcr  baai 
as  dealing  with  him  in  the  fharartfr  ^f  moet^ipK;.  If 
I  go  f ordier,  I  most  sa j  Aai  I  have  no  dnk  dbt  ke  bsai 
been  proved  to  be  a  mortgagee^  and  Aai  lothefcnrywiutgi  rf 
Mr.  Creragfaty,  for  he  writes  to  him  to  knrsw  what  wm  Vw  b^ 
done  with  the  land  dnrii^  theax  m/mAst,  It  k  veA  tktt 
there  is  a  want  of  parties,  bni  I  am  net  ad^d  pw  kt  tk^ 
cause  stand  over  mttfl  the  yongcr  Fnnrne  k  brMidbt  b»<Mr^ 
the  Coort,  and  the  reason  whv  I  am  not  k  eviiss.  Tk« 
legal  estate,  there  havii^  been  a  renewal,  waf  in  yMa^k 
Frayne  the  elder,  and  hk  icpeaenUtivek  fafct^  tfc»  f>/tit ; 
you  do  not  want  Mkhad  Fr^rne  the  jmm^^  H^^sr^^frn 
the  snit  is  quite  rig^  as  to  partiei ;  and  it  k  ^goit^  *^0gu 
that  an  eqaitaUe  mor%a^gee  nay  -^rrrtirn  thk  bill,  laA 
that  he  has  apfdied  hoe  in  the  proper  way* 

What,then,ktobeeomeof  theeiQou!  Itkn^xim^ 
that  they  shoold  £dl  in  genenl  on  the  psrty  filinsr  th^  bill^ 
as  he  has  been  in  de&ah ;  bat  here:,  whr/  ro^kr^  \i  u^^aM' 
sary  that  the  bill  shoold  be  fikd!  5<4hii^  ha«  b^^ 
shown  to  impeach  the  eondiKt  of  Mr.  Makoe,  and  yH  Mir, 
Geragfaty  still  perasted  in  twpmoij^  a  deelatalMH  <^  im^ 
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1843^  from  him.  I  apprehend  he  conid  not  require  Mr.  Malone 
Malohb  iq  execute  a  deed  with  such  oovenants,  as  npon  his 
GERAG0TT.  taking  possession  he  -would  have  been  liable  to  the  coye- 
nants  in  the  lease.  If  Mr.  Gteraghty  had  said,  the  parties 
requiring  redemption  here  must  go  into  possession,  it  wonld 
have  been  a  different  question.  If  Mr.  C^eraghty  rendered 
the  bill  necessary,  he  must  pay  the  costs ;  but  this  he  has 
manifestly  done,  and  I  shall,  therefore,  decree  the  redemption 
with  costs  to  be  paid  by  Mr.  C^eraghty.  I  wish  it,  how- 
eyer,  to  be  understood,  that  in  general  I  should  hold  the 
landlord  to  be  entitled  to  his  costs,  and  that  I  require  a 
strong  case  to  make  him  pay  costs. 


The  Attorney-General  remarking  that  he  belieyed  the 
landlord  had  ueyer  been  made  to  pay  costs,  his  Lordship 
allowed  the  case  to  stand  until  the  next  day,  for  search  to 
be  made  for  authorities  to  show  that  the  Court  had  not 
jurisdiction  to  make  the  landlord  pay  costs,  but  stated 
that  unless  there  was  such  authority  he  would  abide  by 
his  decree. 

January  13.  The  Attomey-Gensral  now  admitted  that  he  could  not 
find  any  authority  to  show  a  want  of  jurisdiction  to  decree 
costs  against  the  landlord,  and  that  after  the  decisions  in  the 
Court  of  Exchequer  (a)^  he  could  not  argue  the  point,  but 
submitted  that  Mr.  Geraghty  should  only  be  liable  to  the 

(a)  Kent  V.  Roberts,  3  Ir.  £q.  R.  279.   Newenham  p.  Mahon,  3  Ir.  £q.  B.  904. 
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costs  of  such  of  the  defendants  as  could  not  have  been  ^   '^^'    ^ 

^  r -—^ 

made  co-plaintifis,  to  which  his  Lordship  assented.  Malomb 

Gbbaghtt. 


THIS  cause  now  came  on  upon  a  petition  for  a  rehearing,  FAnuiry  8, 9. 
presented  by  the  defendant  Mr.  G^raghty. 

Mr.  J.  J.  Murphy^  Q.C.,  for  the  plaintiflF,  took  a  prelimi- 
nary objection  to  the  cause  being  heard ;  that  the  certificate 
for  the  rehearing  was  not  signed  by  two  of  the  counsel  who 
had  been  in  the  cause  at  the  original  hearing,  but  only  one 
of  those,  and  by  a  counsel  who  was  not  concerned  at  that 
hearing,  and  that  an  order  of  the  last  century  required  it 
should  be  signed  by  two  of  the  counsel  in  the  cause. 

The  Lord  Chancellor. 

That  order  is  gone.  I  consider  the  orders  of  1834  the 
rules  of  the  Court.  Such  a  rule  would  be  unreasonable,  as 
it  might  shut  a  party  out  from  having  his  cause  reheard, 
because  two  of  his  counsel  thought  they  could  not  certify. 

The  rehearing  was  then  proceeded  with ;  but  it  appeared 
that  the  decree  was  not  yet  made  up,  but  was  in  minutes. 

The  Lord  Chancellor. 

This  hearing  cannot  go  on.  There  cannot  be  a  re-hearing 
upon  minutes,  I  hare  disposed  of  that  point  since  I  sat  here : 
therefore  the  parties  who  brought  the  cause  to  a  hearing 
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^  ^^  ^  thoB  irregularly,  must  pay  the  coBte  of  it  Howeyer,  to 
MALoas     Baye  expense,  I  will,  with  the  consent  of  the  parties,  allow 

GsKAGHTT.  ^jjjg  ^  proceed  as  if  it  were  to  correct  the  minutes,  and  the 
defendant  must,  whateyer  be  the  result,  pay  the  costs  of 
this  irr^ular  hearing,  but  I  cannot  allow  this  again. 


The  errors  in  the  decree  were  thus  stated  in  the  petition 
for  rehearing : — 

'^  That  by  said  decree  your  petitioner  conceived  himself 
*'  aggrieyed  in  decreeing  that  plaintiff  Malone,  claiming  as 
'^  equitable  mortgagee  in  the  manner  in  bill  mentioned,  by 
^^  virtue  of  his  dealings  with  Michael  Frayne,  has  a  right  to  a 
^^  redemption  from  defendant  as  immediate  landlord  and  in 
^'  possession  of  said  premises,  by  virtue  of  an  ejectment 
'^  and  proceedings  at  law,  grounded  on  the  several  statutes 
c^  in  force  in  Ireland,  for  the  more  effectual  preventing  of 
^^  frauds  committed  by  tenants ;  that  Malone  not  being  a 
^^  legal  mortgagee,  was  not  entitled  to  maintain  the  bill ; 
^^  that  there  was  no  precedent  of  such  a  bill  in  this  country ; 
<*  that  the  provision  in  the  statute  of  Anne,  as  to  persons 
^^  claiming  or  deriving  under  the  lessee,  was  always  applied 
'^  to  persons  claiming  legal  interests ;  that  this  provision 
^'  was  modified  by  the  8th  Geo.  I.,  c.  2.  That  the  land- 
^'  lord,  by  the  acts  of  parliament,  is  entitled  to  his  costs, 
^'  and  that  the  circumstances  of  this  case  are  not  such  as 
"  should  deprive  him  of  that  right," 
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Mr.  Murphy,  Q.  C,  for  the  plaintiffs.  1948. 

1  ■ 

Malone 

The  first  ground  of  appeal  is,  that  Malone  is  not  a  legal  Gbbaohty. 
mortgagee,  and  therefore  not  entitled  to  redeem.  The 
second  section  of  the  11th  Anne,  c.  2,  is  not  confined  to 
legal  estates,  and  the  language  of  the  fourth  section  removes 
all  doubts  upon  it.  Smith  v.  Shannon  (a);  Sheridan 
V.  Dawson  (h)  ;  Bemey  v.  Moore  (cj ;  Flight  v.  Sentley(d) ; 
Fetherstone  y.  O'BeiUy  (e).  The  costs  are  in  the  discretion 
of  the  Court,  Newenham  v.  Mahon  (f). 

Mr.  Geraghiy^  Mr.  Dvoyer^  and  Mr.  E.  Geraghty  for  the 
defendant. — There  is  no  evidence  of  any  deposit  of  deeds  at 
the  time  of  the  advance  of  the  money.  Exhibit  K  is  not 
proved  by  the  attesting  witness  j  he  is  not  examined.  It  is 
not  properly  charged  in  the  bill,  and  if  admitted  now,  it 
opens  a  door  to  fabricationf^^^.  A  security  by  deposit  of  deeds 
does  not  entitle  the  plaintiff  to  file  this  bill ;  there  is  no 
privity  of  estate  or  contract  between  the  plaintiff  and  the 
landlord.  In  England  a  party  could  not,  by  reason  of  such 
deposit,  file  a  bill  in  equity — Mooree  v.  Choat ;  Flight  v. 
BenUey.  There  is  no  instance  of  a  compound  bill  of  this 
nature.  Elizabeth  Gogarty  ought  to  have  been  plaintiff, 
and  the  allegation  that  she  refused  to  join  is  not  proved. 
A  cestui  que  trust  is  not  entitled  to  file  a  bill  for  redemption. 
[LoBD  Chancellor. — Where  are  the  decisions  to  show 
that !]  The  words  used  in  the  statute  are  lessee,  as- 
signee,  and  mortgagee,  all  of  whom  have  legal  estates. 


(a)  3  Jr.  Eq.  B.  452.  (6)  1  Jones,  256.  (c)  2  Bidgway,  P.C.  310. 

(d)  7.  Sim.  149.  (e)  4  Bl.  P.  C.  161.      CO  3  Ir.  Eq.  B.  304. 

(^)  See  the  passage  from  the  bill,  ante,  p.  237,  m  which  it  is  referred  to. 
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IS43.  Where  a  party  only  claims  a  partial  interest,  he  cannot 
malonb  enforce  a  renewal,  unless  the  other  owners  are  present 
Gbbaohtt.  and  concur.  On  the  former  hearing,  the  fourth  section 
of  the  statute  of  Anne  was  relied  on ;  but  it  is  decided 
that  that  only  applies  to  the  case  of  a  bill  filed  before 
execution  of  the  haberey  M^Ineketmey  v.  Oalway  (a). 
This  Court  has  jurisdiction  to  relieve  where  it  has  been 
impossible,  through  the  act  of  Gk)d,  to  comply  with  the 
requisites  of  the  statute ;  as  in  one  case,  in  which  the  tenant 
being  prevented  by  a  snow-storm  from  coming  np  to  town, 
to  lodge  the  sum  due,  before  the  expiration  of  the  six 
months,  went  to  Chief  Baron  C'Grady,  then  living  at  his 
country  seat,  and  lodged  the  money  with  him,  and  it  was 
held  good ;  but  such  relief  is  not  generally  given,  and  here 
there  was  no  impossibility.  Malone  never  tendered  the 
money,  except  accompanied  with  the  condition  of  his  being 
put  into  possession.  The  decree  in  this  case  is  erroneoos 
in  giving  costs  against  the  landlord,  Fitzgerald  v. 
ffwsey  (h)  ;  Kent  v.  Boberts  (e)  ;  Bodkin  v.  Vesey  (d)  ; 
Biddulph  V.  8t.  John  (t).  Netoenham  v.  Mcthon  was  an 
excepted  case,  as  the  landlord  refused  to  tell  the  amount 
due ;  but  even  there  the  landlord  was  allowed  the  costs  of 
the  bill,  (f) 

Mr.  J,  D.  Fitzgerald  in  reply. — The  allegation  of  the 
defendant's  not  having  notice  of  Malone^s  title,  is  contrary 
to  the  evidence.  The  deposit  of  the  deeds  took  place 
immediately  previously  to  the  payment  of  the  £85,  according 


(a)  1  Jones  &  C.  247,  p.  248.     (6)  3  Ir.  Eq.  R.  313.    (c)  3  Ir.  £q.  R.  279. 

((/)  1  Jones,  139,  p.  152.  (e)  2  Sch.  &  Lef.  521. 

(f)  The  arguments  for  the  defendant  occupied  the  Court  for  several 
hours ;  we  can  only,  therefore,  give  an  outline.  The  principal  points  are 
commented  on  by  his  Lordship  in  his  judgment. 
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to  a  previous  agreement.  We  only  rely  on  exhibit  K,  as 
showing  the  nature  of  the  deposit ;  strict  proof,  therefore,  is 
not  necessary — ^no  writing  is  necessary  to  the  validity  of  an  ^■*^®«t'- 
equitable  mortgage.  The  argument  on  the  other  side  must 
go  to  this,  that  a  cestui  que  trust  cannot  file  a  redemption  bill. 
Independently  of  the  statute  the  Court  would  relieve  against 
a  forfeiture,  and  the  ejectment  statutes  only  restrict  as  to 
time.  In  the  statutes  the  words  used  are  ^^  lessee,  assignee, 
'*  and  persons  claiming  under  the  lease.^  Do  not  the  plaintiffs 
come  within  that  description,  and  yet  the  Court  is  asked  to 
restrain  the  meaning  of  the  words,  in  order  to  effect  a  for- 
feiture. Bemey  v.  Moore  decides  that  an  under-tenant  of 
part  of  the  lands  may  file  a  bill ;  also  that  the  consent  of 
the  debtor  is  not  necessary  to  enable  an  incumbrancer  to 
proceed.  Under  the  tenantry  act,  19  and  20  Greo.  III., 
c.  30,  cestui  que  trusts  can  file  a  bill,  and  this  is  in  accordance 
with  the  opinion  of  the  profession  in  redemption  cases. 
Fetherstane  v.  (ySeiHy  and  Butler  v.  BtMrke  fa)  give  the 
statutes  an  extended  construction  in  favour  of  the  tenant. 
The  point  of  the  want  of  parties  is  not  set  up  by  the  petition 
of  rehearing ;  but  independently  of  this,  no  relief  is  sought 
against  the  trustees,  and  there  is  no  authority  to  show  that 
the  Court  cannot  direct  the  cause  to  stand  over  until  new 
parties,  if  requisite,  are  added.  With  respect  to  the  costs, 
the  decisions  in  the  landlord's  favor  only  go  to  cases  where 
he  has  not  been  in  default ;  the  reason  of  the  costs  of  the 
bill  being  given  to  the  landlord  in  Netoenham  v.  Mahon, 
was  because  he  did  not  know  the  title  of  the  tenant  until 
the  bill  had  been  filed. 


(a;iDr.&Wal.380. 
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1843.  Thb  Lord  Chancellor. 


Malonk 

V, 

Gkraohtt. 


This  case  assumed  on  this  hearing  a  very  important 
shape,  and  I  am  not  sorry  that  it  has  been  reheard.  I  will 
haye  the  precedents  searched,  to  see  if  it  be  possible  that 
there  can  be  any  doubt  at  this  time  of  day,  but  that  a  cestui 
que  trust  can  maintain  a  bill  for  redemption  under  the 
ejectment  statutes.  Many  points  in  the  case  are  easily 
disposed  of;  the  important  one  is  on  the  law  of  the  case. 
A  great  many  points  were  raised  upon  the  dealings  among 
the  plaintiffs;  but  consider  how  the  case  stands  inde- 
pendently of  the  questions  of  law.  This  is  a  petition  of 
rehearing,  and  on  the  case  being  opened,  it  appeared  that 
the  decree  was  still  on  minutes.  Now  it  is  quite  a  matter 
of  course  that  in  such  a  case  the  petition  should  be  dis- 
missed with  costs.  I  proposed,  however,  that  upon  the 
consent  of  the  parties,  the  petition  should  be  heard,  as 
all  the  expense  had  been  gone  to ;  but  I  must  take  care 
not  to  break  in  upon  the  established  rule  of  the  Court. 
The  principal  questions  are  of  this  sort — misjoinder  of 
plaintiffs ;  defect  of  parties ;  documents  not  properly 
proved ;  and  that  the  bill  as  framed  cannot  be  maintained. 
I  have  looked  through  the  bill  with  great  care,  but  I  do 
not  see  any  foundation  for  the  argument  on  the  frame 
of  the  bill.  Then  there  is  no  misjoinder;  supposing 
Malone  to  be  an  equitable  mortgagee,  there  is  no  mis- 
joinder in  his  joining  with  the  owners  of  the  equity  of 
redemption  as  a  co-plaintiff;  that  objection  therefore  ialls 
to  the  ground. 

The  next  objection  is  want  of  parties.  In  order  to 
come  to  a  conclusion  upon  this  point,  we  must  consider 
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how  the  facts  ire.    Mr. 

the  see  of  DaUin,  gnyiledal 

qvoties  coyenant  tor 

two  and  three  himdred 

under-lease  upon  his  mm^m 

to  trostees ;  thej  dearhr  tmk  the  lisrf 

the  trusts  were  to  pennt  wmd  mtkr  t 

stQl,  as  it  was  a  dattd  iaunm^ 

had  no  ofentitm^   wmd  Ae  Iceal 

trostees.      In  the  uMtmrnL,  At  isatmtt  mn 

renew,  and  he  BJba&^pemdr  Si  rmtsw  jl  im  4i«m. 

for  a  lease  whicb  is  mam  mtadj  ^rw^trnz^  md  ht  4am 

obtained  the  whole  legal  estate^  wwfrs  ^  -iat  vma.  'mt^ 

standing  in  the  I 


Now,  the  legal  crtale  ham;  Am  wl  Fani^  m  £0^  wA 
his  represeotatm  is  WCw*  At  Omm  \0ilkm  A^  S^ 
estate,  and  worid  he  iiiiliii  i»  At  matfiat  timjbt  tfer  A^ 
trusts  of  the  settkiKMwntssadML    Ife  mI  b  fCM  si^ 
the  widow  ani  W  At  Mil  la,  wh«M»  OBStsML  x  'j^  tiitsM^ 
iedj  tabsumkB  At  tmMmfgfita^  At  hmth^^Aii^i^^ 
represent  the  whale  hnw^frSji  kseffisc^  asif  1^  y^f¥mA 
representatiTe  ef  Ffsne  itfgnautfg  diir  fDUvftiOrj  ^iiOif!«ie 
and  the  legal  crtate.    lh(  umtKMM  mfc  inc  fartii^  ;^  I  ^-^^ 
no  opinion  as  t&  whedLcr  Asw  mft:  mn^mmj  ftenit^  <  A^ 
hare  no  Icgd  cAaie,  aaii,  f^ftAf  wf^akok^  aiv  f^fixM^ 
interest,  as  it  y?Meil  n  Vfzpm?§^  «m«sik^;  kki^  (  'taMA'^ 
allow  an  otyeetiM  <if  di»  Icnui  w  a  nilu^^torm^     TW 
coms^  br  Mr.  Gen^tfjr^  w  At  mw^pntk  kttiria^^  «^^ 
his  caie  with  emit  ahOsej;  boK,  at  ahraft  knffiiM  ^ 
a  relieannef  aurt  ^ks  is  thmnni 'ia  di^  <aa^  ^  |«^!fV)«Mi 
jiMiiinfi  are  exaameii  u&v.  aail  At  hi^fM  ttt  flft#w» 
noBixtelT  iKTCsti^KeiL     3Pv  mk  haa  a  fiq^  kw*  «^  "^i- 
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1843.  mate  that  the  former  counsel  did  not  argue  the  question  of 
Malone  the  want  of  parties ;  I  distinctly  recollect  that  it  was  relied 
Geragbtt.  on  and  given  up,  and  I  remarked  that  it  waa  no  wonder  it 
was  given  up,  as  the  trustees  had  no  legal  estate,  and, 
properly  speaking,  no  equitable  one  vested  in  them.  I 
therefore  cannot  allow  an  objection,  which  was  waived  by 
counsel  on  the  hearing,  to  be  set  up  again  on  a  hearing  to 
amend  the  minutes.  On  a  regular  rehearing,  no  questions 
of  this  kind  are  raised ;  none  but  questions  of  law.  Then, 
again,  this  point  was  not  made  by  the  petition  for  rehearing, 
and  nothing  is  more  uncommon  than  to  go  out  of  the  peti- 
tion of  appeal ;  it  is  never  allowed  in  the  House  of  Lords,  and 
though  this  is  only  a  rehearing,  it  should  not  be  allowed  here; 
the  only  effect  of  allowing  the  objection  would  be,  to  let  the 
cause  stand  over  until  the  trustees  were  made  parties ;  for 
with  respect  to  that,  I  am  clearly  of  opinion  that  if  a  bill 
be  properly  instituted  by  the  persons  really  entitled  to  the 
interest,  I  have  the  power,  by  virtue  of  the  original  juris- 
diction of  this  Court,  to  allow  the  cause  to  stand  for  formal 
parties  to  be  brought  before  the  Court ;  but  Mr.  Greraghtj 
would  not  insist  upon  the  cause  standing  over,  as  this 
would  only  add  to  the  costs.  We  have  then  to  consider 
the  real  question. 

This  case  has  been  argued  for  the  defendant  with  great 
confidence,  not  only  on  account  of  the  ability  of  the 
arguer,  but  also  his  experience  and  research  into  the  law 
upon  the  subject,  and  to  this  I  would  always  pay  as  much 
respect  as  a  Judge  can  be  expected  to  do ;  and  the  result  of 
that  experience  and  learning  was  stated  to  be,  that  such  a 
bill  as  this  cannot  be  maintained.  On  the  contrary,  it 
is  said  by  the  gentleman  who  argued  the  case  on  the 
other  side  with  great  ability,  though  he  could  not  have 
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so  much  experience,  that  the  practice  and  the  ofhiiOB  <rf  ^     ^^^    ^ 

the  profession  was  the  contrary  of  that  laid  down  on  tfe: 

other  side ;  this  was  his  impreesian  ci  what  tlie  pnetaix 

was.    The  question  is,  whether  a  suit  of  this  kind  tarn 

be  maintained  by  a  person  haying  merdy  an  ujiiiiM' 

interest ;  here,  indeed,  the  person  hanng  the  kgd 

is  before  the  Court,  but  it  is  said  that  she  is  a 

and  not  a  plaintiff,  which  it  is  neeessary  she  thoM  ktw 

and  that  otherwise  the  suit  cannot  be  maintained ;  ani  h  k 

carried  as  high  as  this,  that  if  this  case  were  at  haain; 

in  Westminster  Hall,  by  which  is  meant  the  Omn  *A 

Chancery  there,  where  these  ejectment  statstcs  w^nld  wA 

interfere,  no  one  could  argue  the  proposition  whidi  I  mnet 

maintain  if  I  am  to  support  my  decree.     This  prripositMi 

was  broadly  laid  down,  that  if  a  leaee  be  granted  \f»  A 

in  trust  for  B,  and  A  do  not  renew,  B  has  m>  remeiiy, 

because  there  is  no  pririty  between  him  and  the  landlvrl^ 

Now,  I  apprehend  the  law  is  just  the  eotiafy  ;  b<um  my 

own  experience,  and  the  aothorities  wUeh  I  hare  ^xankhwil 

into,   I  am  satisfied  that  a  dilfacut  prineipk  is  i^uA 

on ;  that  in  this  Court  the  cedwi  qm  tnui  is  ^mmJ^.r^A  %/$ 

have  the  estate ;  and  if  inuUm  dcaert  their  imtj^  aMi 

if  there  is  no  obstacle,  for  I  am  not  mm  speaking  'A  tlwiK 

statutes,  the  Court  would  do  erery  thing  to  Mf  Ae  eet/lm 

que  trusty  and  to  compel  the  trasteca  to  act ;  and  in  a  ^stm 

of  this  kind,  I  apprehend  that  if  the  time  were  «ar  ^gxytnt^ 

so  that  the  tenant  could  not  filea  bill  against  his  trast^^  \^ 

might  file  a  bill  against  the  landlord,  making  the  tnieu^  a 

defendant,  and  obtain  a  renewal  for  himself;  if  thi*  Ik 

not  so,  I  misunderstand  the  principle  mi  whidi  tirie  Own 

acts.     It  is  not  neceesary,  perhaps,  in  this  vmoArj^  t//  yni 

the  proposition  so  high  as  was  done  by  the  ^0nu^  ii0f  tl^r 
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1843.  defendant,  as  there  are  local  statutes  which  may  affect  the 
Malone  question  ;  and,  with  respect  to  these,  I  was  warned  not  to 
Gbbagrty.  contravene  the  opinions  of  judges  who  were  acquainted 
with  the  exigencies  of  the  country,  to  meet  which  these 
statutes  were  made.  I  hare  ever  since  I  came  here  taken 
great  care  to  acquaint  myself  with  the  nature  of,  and 
the  occasion  for  the  laws  peculiar  to  Ireland,  with  what 
success  it  is  not  for  me  to  say ;  but  this  I  can  say,  that  if 
I  have  failed  it  has  not  arisen  from  inattention. 

As  to  the  question  of  law,  no  one  will  deny,  that  before 
the  statutes  there  was  an  equity  for  a  tenant  evicted  on  mere 
non-payment  of  rent,  (I  do  not  speak  of  an  entry  on  breach 
of  a  covenant)  to  have  a  remedy  against  the  forfeiture  on 
payment  of  the  money  due ;  if  you  go  to  the  statute,  you 
will  find  this  power  in  the  tenant  to  file  a  bill  recited  as 
one  of  the  evils  intended  to  be  remedied.  It  is  clear  this 
right  existed  under  the  general  jurisdiction  of  the  Court, 
and  the  first  act  (a)  proposed  to  cut  down  this  right ;  and 
it  does  so  to  a  great  extent,  for  on  more  than  half  a  year's 
arrear  having  accrued,  the  landlord  is  empowered  to  eject, 
and  the  tenant^s  right  to  relief  is  clogged  with  the  condi- 
tion, that  if  he  suffered  judgment  to  be  recovered  in  the 
ejectment  without  paying  the  rent  in  arrear  together  with 
costs,  and  without  filing  a  bill  in  six  months,  he  should  be 
for  ever  barred,  I  may  remark  here,  that  there  was  no 
necessity  to  construe  "and"  in  that  sentence  "or,"  for  if 
the  tenant  performed  either  of  the  requisites,  he  did  not 
neglect  both.  This  saving  of  six  months,  it  is  said,  only 
applies  to  the  tenant  of  the  legal  estate ;  but  section  4 
applies  expressly  to  persons  having  an  interest,  whether  at 

(a)  1 1  Anne,  c.  2< 
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Uw  or  in  nphji  h  m  mil  doK  m  ii»  asr  f£  Jf-JMUrwr  '^^^ 
T.  GaUoay  ic  vsm  ImU  doK  tl^  SKsanr  -iOLj  joofief  it  ^^^™ 
causes  of  a  IhII  iled  WCw*  cuokm;  fc  i^  MMm  ins  lan^ 
18  not  an  answer  to  Aefujana  yw«»i».  na«9.  i&.  ^viifiiiBr 
theeqniuble  jniisfiediB  k  tdkcB  aeor  ij  iji»  {Gsafis^  i  5s 
18  dear  it  b  not  takes  anr — k  k  ^onDj  oknr  iks  latf 
statute  confined  tke  ciatLMt  ml  tioK  3'xz»usaiiB  ^vxii^ 
limits,  for  I  adadt  la  the  Mks  cxsaii  ika:  zks&  Oran  k 
strieUj  boond  W  the  ■  ii  iliHi  fiBcaeaiiiL  lias  ^fnn«»l 
it  it  cannot  go,  and  iks  k  tanmt  zm  tv&s  i«  ^ae  iflaaan 
unless  lie  eotnes  vkkin  taae.  He  'aae-  in  the  H«n9e 
of  Lcwds  (a)  decided  br  tke  ¥crr  jnir»  i»  vkose  «jMskas 
I  am  fcfaiwl  tar  guidanee,  neaEsbisii  like  cKsizBuanoe 
of  this  Cooit'a  eqaii  iH i  jaikAtxkvL,  and  efpecbijT  tfaf 
judge  (i)  wliD  ^oke  fini ;  k  k  net,  tkerrfwe,  anr  4fkDon, 
but  the  opinka  ^f  thaae  jndsea,  ihs  ihe  jsrMktkn 
remained  after  the  pasoke  «f  the  act.  and  ihen  vhorrcr 
eouM  file  a  IhII  bcfese  the  act  maj  4fi»  w  ik/v.  if  ihcre  are 
no  w(»d8  in  it  to  take  avar  kk  nslk. 


ThewKHdsarenot  BMrdr  ^  lessee  4r  asisnee,'"  but  also 
^*  other  person  or  persons  Haiming  «r  dfoiriae  anier  the 
**  said  leases ;"  an  eqpitaUe  asoftgaece  k  dearir  indaded 
under  thoee  nurds.  It  uas  rasaiked  in  the  House  of 
Lords  (r)  that  theae  vioids  cannot  nMan  persoui  daiming 
the  entire  interest,  as  the  fiomMr  viords  exhanrt  all  theacy 
and  that  ther  must  nMan  persons  vho  hare  an  interest, 
but  are  not  assigns  at  lav.  Sercn  judges  gare  their 
opmions  on  the  questkn ;  it  k  not  dear  whj  it  was  put  to 


(«)  Btrmef  x.  ifMrv,  2  B*d^  P.C  310. 
(4)  3ir.  JmatUr  Cr^mULmmk, 
(r)  J  Ui^.  P.  C.  a».  per  Jfr.  Jn<M  i7«u 

TOL.    n. 
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^8<^  them  on  the  facts  of  the  case,  as  the  tenant  there  had 
Malowi  the  entire  interest;  but  they  are  asked  "whether  an 
Gebaobtt.  t«  under-tenant  of  the  whole,  or  of  part  of  the  premises 
"  comprized  in  an  ejectment  brought  by  the  first  lessor  for 
"  non-payment  of  rent,  upon  which  judgment  has  been 
"  obtained  and  execution  had,  who  files  a  bill  in  a  Court  aP 
"  Equity  against  such  lessor  within  six  months  after  such. 
"  execution,  and  also  within  the  said  time  deposits  in  such 
"  Court  the  whole  arrear  of  rent  ascertained  to  be  due 
"  to  such  lessor,  together  with  full  costs,  is,  upon  the 
"  expiration  of  said  six  months,  barred  and  foreclosed  from 
**  all  relief  or  remedy  in  law  or  in  equity .''  Six  (a)  out  of 
seven  of  the  judges  answer  that,  in  their  opinion,  the 
under-tenant  was  not  barred  in  equity,  that  the  words 
"  persons  claiming  or  deriving  under  the  said  lease,''  must 
allude  to  persons  different  from  assigns.  Supposing  those 
words  not  to  exclude,  as  they  clearly  cannot,  they  include 
persons  having  any  interest ;  but  by  the  fourth  section 
the  legislature  says,  persons  "  claiming  any  interest  in  law 
"  or  in  equity,"'  it  does  not  matter  for  the  decision  of  the 
point  in  dispute  here,  whether  to  come  within  this  section 
the  bill  must  be  filed  before  the  execution  of  the  hahn; 
the  question  is  this,  whether  the  legislature,  dealing  with 
the  equitable  jurisdiction  of  this  Court,  intended  to  take 
away  from  those  having  equitable  rights  the  relief  they 
were  entitled  to ;  but  they  do  not, — the  words  are  merely 
negative ;  if  the  parties  interested  do  not  file  a  bill  within 
six  months,  they  are  barred  ;  but  if  this  be  done,  the  case  is 
left  to  the  old  jurisdiction  of  the  Court,  and  the  act  of  par- 
liament shows  that  persons  having  equitable  rights  pre- 
viously to  the  barring  of  the  act,  have  come  to  this  Court 

(a)  AH  the  judges  except  Mr.  Baron  Power, 
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for  relief  on  eviction,  as  well  as  those  having  legal  rights.        1843. 

V * ^ 

Landlords  by  this  act  got  a  sharp  and  severe  remedy  Malohe 
against  their  tenants,  as  they  were  enabled  by  it  to  obtain  Gbbaohtt. 
possession  of  the  lands  on  mere  non-payment  of  rent 
and  six  months'*  delay  by  the  tenants  ;  formerly  the  tenant 
had  been  allowed  to  be  reinstated  within  any  time  that  the 
forms  of  tlie  Coort  would  allow,  upon  making  compensa- 
tion ;  was  it  likely,  then,  that  the  very  enactment  which 
rendered  the  law  so  much  more  strict  as  against  the 
tenant,  should  be  intended  to  take  the  right  of  redeeming 
from  the  beneficial  owner,  and  leave  it  to  a  bare  trustee  ? 
Really,  the  case  is  so  clear  that  it  is  hardly  possible  to  state 
the  question,  whether  the  right  to  redeem  is  to  be  taken 
from  the  owner  of  the  estate,  who  is  the  person  interested 
in  its  continuance,  and  confined  to  a  person  who  has  no 
interest  in  the  estate,  and  who  derives  no  benefit  from  the 
redemption.  Is  that  a  probable  intention  to  have  been  held 
by  the  legislature  against  the  tenantry  of  the  country? 
This  statute  is  passed,  giving  a  great  benefit  to  landlords, 
so  that  it  may  well  be  called  a  landlord's  act ;  and  am 
I,  by  adopting  the  construction  contended  for,  to  cut  down 
all  right  of  the  tenantry  of  Ireland  to  relief,  though  within 
the  limits  imposed  by  the  acts  ?  Nothing  except  decided 
authority  would  induce  me  to  do  so ;  and  very  sorry 
should  I  be  to  be  obliged  to  make  such  a  decision ;  but,  so 
far  from  being  compelled,  I  am  not  left  the  choice  of 
doing  so.  I  am  bound  to  construe  the  act,  so  as  that  while 
I  give  to  the  landlord  all  the  rights  provided  for  him, 
I  may  secure  to  the  tenant  all  the  rights  he  had  before  the 
act  passed,  and  which  are  not  expressly  taken  from  him. 

In  the  statute  of  Anne  there  is  an  express  saving  of 
the  rights  of  mortgagees  out  of  possession,  and  there  is  the 

T  2 
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J»<3-       same  saving  in  4th  Geo.  I.  cap.  6,  sec.  6 ;  the  landlord, 

T 

Malome  therefore,  coiild  not  haye  reooyered  the  legal  estate  in  the 
GBmAQBTT.  ejectment,  he  could  not  have  reooyered  more  than  what  his 
tenant  had — a  mere  tenancy  at  will  by  holding  under 
his  own  mortgagee,  and  the  mortgagee  might  haye  come  at 
any  time  for  redemption.  The  landlord  only  reoovering 
what  the  tenant  had,  would  haye  the  equity  of  redemption, 
and  he  would  be  redeemable  by  the  mortgagee  within 
the  time  allowed  by  the  rules  of  this  Court.  The  act  does 
not  regulate  the  proceedings  under  these  circumstances; 
it  leaves  the  matter  to  the  general  jurisdiction  of  this 
Court,  it  thus  deals  with  and  preserves  equities.  The  act 
4th  Oteo.  I.  dispenses  with  the  necessity  of  distraining 
previously  to  bringing  the  ejectment,  but  in  that  case 
makes  it  necessary  that  there  should  be  more  than  a  year's 
rent  in  arrears ;  it  directs  the  proceedings  for  redemption 
to  be  regulated  by  the  statute  of  Anne ;  so  that  giving  the 
landlord  additional  powers,  it  leaves  the  rights  of  the 
tenant  under  the  statute  of  Anne  still  existing. 

The  8th  Qeo.  I.  cap.  2,  provides  for  cases  of  the  leases 
being  mortgaged ;  it  gives  nine  months  to  the  mortgagee  to 
tender  the  arrears  and  costs,  and  does  not  render  it  neces* 
sary  for  him  to  file  a  bill ;  it  also  requires  that  notice 
should  be  given  that  the  ejectment  is  brought  for  non- 
payment of  rent ;  and  it  provides  that  if  any  one  appeared 
on  the  trial,  the  landlord  upon  making  out  his  case  might 
recover  judgment.  It  was  made  necessary  by  the  act  to 
give  notice  to  the  mortgagee,  and  the  mortgage  was  to  be 
registered,  in  order  that  the  landlord  might  know  whom  he 
was  to  serve,  and  if  not,  the  ejectment  was  to  proceed  as  if 
he  had  been  served. 
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There  is  nothiiig  here  to  exdade  the  original  equity ;  ^     '^^* 
but,  independent  of  the  words  saving  the  equity,  I  am  not     Maloh« 
boond  without  express  words  to  take  away  rights  which  Gk^agbtf. 
existed  independently,  though  I  profess  myself  bound  by 
the  statutes  to  the  utmost  extent ;  but  it  is  said  that  there 
is  to  be  no  equity  in  the  construction  of  them.     In  the 
ease  referred  to  in  the  House  of  Lords,  the  opinion  of 
six  out  of  the  seven  judges  was,  as  I  have  already  men- 
tioned,  that   under  the  words   '^any  person  claiming  or 
**  deriving  under  the  lease,"^  an  under-tenant  coming  in  might 
set  up  the  original  lease,  so  as  to  bind  the  original  lessee, 
and  in  spite  of  him.     It  was  also  their  opiDion,  that  the  acts 
were  not  imperative  upon  a  Court  of  Equity,  by  which 
they  meant  that  though  a  party  had  a  right  to  file  a  bill,  yet 
if  he  had  been  guilty  of  fraud,  this  Court  was  not  bound  to 
act  as  a  machine  so  as  to  assist  a  fraud.     What  is  this  but 
saying  that  the  old   equity  remained,  and  that  it  was 
not  sufficient  to  file  a  bill  within  time,  but  the  Court 
was  to  judge  whether  on  equitable  principles  the  party  was 
entitled  to  relief?     The  case   is  rather  complicated,  and 
is  not  well  reported ;  it  is  not  stated  why  the  bill  was  dis- 
missed.    The  bill  was  not  filed  under  the  tenantry  acts : 
but  the  case  was  of  this  kind ;  a  man  files  a  bill  against  his 
co-tenants  and  the  landlord,  charging  collusion  between 
them  to  deprive  him  of  his   interest   in  the  lands,   and 
by  his  original  bill  he  did  not  pray,  but  by  the  amended 
bill  he  prayed,  that  the  original  lease  should  be  handed 
to  him,  as  a  security  for  the  sums  which  he  should  pay  for 
his  co-tenants ;  he  then  made  an  application  that  he  should 
have  liberty  to  lodge  a  sum  in  bank,  and  that  the  lease 
should  be  made  a  security  for  his  advances ;  he  then  paid 
into  Court  a  sum  much  less  than  was  manifestly  due  to  the 
landlord,  and  it  appears  that  he  did  not  prove  his  title,  for 


V, 

Qbbaohtt. 


268  CASES  IN  CHANCERY. 

^  ^^^'  the  last  question  put  is,  whether  a  plaintiff  claiming  title 
MAi.oifE  under  a  deed  not  stated  particnlarlj  by  him,  and 
not  admitted  by  the  defendant,  can  be  entitled  to  a 
decree  founded  upon  such  deed,  without  producing  and 
proving  it.  On  the  whole,  it  is  clear  that  the  bill  in  that 
case  was  dismissed  altogether  on  the  merits ;  the  plaintiff 
did  not  institute  his  suit  under  the  Tenantry  Acts,  but  he 
rested  his  case  upon  his  not  being  under  those  acts,  and 
without  haying  paid  the  entire  arrear  due,  and  relying 
upon  it  that  he  was  not  obliged  to  pay ;  and  in  this  he  was 
clearly  wrong.  The  case  is  a  great  authority  to  show  that 
the  jurisdiction  of  this  Court  is  not  ousted  by  the  statutes ; 
but  it  is  no  authority  in  this  case  in  favour  of  the  dismissal 
of  the  bill. 

It  is  said  that  you  cannot  go  out  of  the  statutes ;  bat 
the  snow-storm  case,  which  was  mentioned  here  this 
morning,  shows  that  there  is  an  equity  out  of  the  statute, 
where  a  difficulty  arises  from  the  act  of  God,  and  this  was 
in  respect  of  time ;  now,  I  admit,  time  is  of  the  essence  of  the 
statutes  ;  but  in  the  case  referred  to,  relief  was  given  though 
the  time  had  elapsed.  In  the  case  referred  to  in  2  Sehoaks 
and  Le/royy  403  n.  (a),  an  equity  was  administered,  for 
there  the  tenant  having  a  claim  by  way  of  unliquidated 
damages  against  his  landlord,  and  so  having  a  setoff  in 
equity  though  not  at  law,  filed  his  bill  to  have  an  account 
taken  of  the  sum  due  in  respect  of  the  damages,  and  to 
be  restored  to .  his  possession,  and  he  was  allowed  the 
benefit  of  his  set-off.  This  exception  is  not  in  the  act,  bat 
the  relief  was  considered  incidental. 


(a)  Betulty  v.  Darcy. 
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Then  there  ia  the  cue  of  Dewremx  t.  Ladf  Br&ddreei^  ^     '^^     ^ 
referred  to  in  Biddmlpk  r.  Si.  JJm;  tbere  the  tenant  cune    ^^^^ 
on  the  hist  day  of  the  six  mooths  to  par  Ladj  BrMbtreet,  <^»^<'«''* 
but  as  she  said  she  coold  not  then  aBoertain  the  imoont 
dae,  and  that  she  woold  not  take  advantage  of  the  time's 
el^ising,    he  negleeted  to  paj  within  the  bx  months; 
and  whoi  he  afterwards  came  to  paj,  he  was  relused  per* 
mififfiontodoso;  bat  np<m  his  filing  his  Inll,  the  Court  held 
that  Lad  J  Bradstreet  was  bound  br  her  promise,  and  that 
the  tonant  was  entitled  to  redeem.      This  was  on  the  prin- 
ciple of  the  refusal  being  a  Crand  opon  the  tenant,  after  the 
promise  which  had  been  made,  and  there  is  nothing  in  anj 
Act  of  Parliament  to  present  this  Court  firom  reaching 
fraud. 

In  the  last  case  which  I  hare  mentioned  (a),  before  Lord 
Beiesdale^  he  was  of  opini<m  that  the  tender  whidi  had 
been  made  was  not  good  at  law  (as  it  dearij  was  not,  cash 
payments  haying  been  then  suspended)  ;  but  holding  it  to 
have  been  a  good  equitable  tender,  he  said  he  would 
give  rdirf.  Belief  also  in  this  case  was  given,  though  out 
of  the  statute.  The  act  requires  the  mcotgage  to  be  regis- 
tered, to  enable  the  landlord  to  serve  the  mortgagee  with 
notice,  and  he  was  bound  to  serve  notice.  Lord  Bade$dale 
held  that  notice  to  the  landlord  of  the  mortgage  bound 
him,  and  he  allowed  the  mortgagee  to  redeem  ;  therefore, 
though  the  mortgage  was  not  registered,  relief  was  given 
on  the  general  jurisdiction  of  the  Court,  independently 
of  the  acts. 

All  these  cases  show  the  equitable  jurisdiction  of  ihia 

(a)  Bidimipk  T.  Si,  John,  2  Scfa.  and  LcC  d2l. 
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184a.  Court  remains,  and  that  what  we  would  hope  and  expect  to 
Malohb  find  to  be  the  law,  is  established  to  be  so  by  the  authorities 
Geeaobtt.  — that  if  the  party  really  having  the  interest  comes  to  the 
Court  in  time,  and  is  willing  to  be  bound  by  the  lease,  he 
is  entitled  to  redeem.  When  I  say  it  is  what  we  would 
wish  to  find  to  be  the  law,  I  do  not  mean  that  there  is  any 
ground  to  object  to  the  conduct  of  the  landlord  here, 
except  in  point  of  law ;  he  stood,  as  every  man  has  a  right 
to  do,  upon  what  he  conceived  to  be  his  l^al  rights  ;  as  to 
which,  however,  it  turns  out  that  he  was  mistaken. 

Is  then  the  suit  so  framed,  as  that  the  minutes  of  the 
decree  can  be  maintained!  What  is  there  to  prevent 
it !  The  bill  was  filed  by  the  cestui  que  trutt  and  the 
mortgagee  against  the  person  bound  to  take  the  renewal. 
She  was  merely  the  personal  representative,  and  had 
no  interest,  and  therefore  would  not  act.  This  suit, 
independently  of  the  question  as  to  the  trustees,  which 
I  have  already  disposed  of,  is,  I  think,  properly  framed  ; 
but  I  shall  alter  these  minutes  so  far  as  to  direct 
an  injunction,  to  put  Mrs.  Gogarty  into  possession 
as  legal  owner ;  but  she  cannot  be  kept  there  ;  she  can 
leave  immediately  ;  there  is  no  question  as  to  this,  as  any 
one  may  divest  himself  of  the  possession,  and  put  in  his 
place  any  other  person  whom  he  chooses — may  take  him 
from  the  streets  ;  this,  of  course,  not  altering  the  liability 
of  the  parties  to  the  original  lease. 

I  have  not  said  any  thing  as  to  the  proof  of  the  title  of 
the  equitable  mortgagee.  I  agree  with  Mr.  Geraghty  that 
the  charge  in  the  bill  as  to  the  written  document  is 
ambiguously  stated  ;  but  he  is  stated  to  be  mortgagee ;  he 
is  treated  as  such  by  Mr.  Geraghty ;  notice  is  served  on 
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tjr  4«iB^  the  six  monili^.     Th^  t;.*.**^. 

►  dUws  not  wet  on  a  wiw^ 
tkcR  VIS  an  agreement  for  a 
mortgige.  TW  iiiiniBi  to  piore  this  was  okj|«ct«d  to  as 
not  being  v«Il  pvofi^ed;  bat  I  cannot  allow  one  $et  t^ 
eoonsel  to  appear  at  tbe  Rearing,  and  admit  a  docunimt» 
not  thinking  the  qneetion  nwth  arguing  (as  it  was  not^  as 
the  onlj  effixt  would  be  to  cause  the  case  to  stand  0Ter)« 
and  then  another  set  of  counsd  to  come  another  dar.  and 
saj  that  the  document  was  not  proved. 

If  the  mortgagee's  title  rested  on  a  mere  de))0sit  of  dootl^^ 
the  case  to  which  I  have  been  referred  shows  that  an 
equitable  mortgagee  can  maintain  a  redemption  suit.  Here 
also  the  persons  who  ^  have  the  beneficial  interest  are 
co^plaintifis. 

It  appears  to  me,  therefore,  that  there  is  no  doubt  as  to 
the  right  of  the  plaintiffs  here  to  succeed  ;  but  as  the  con- 
trary has  been  asserted  with  great  confidence  to  be  the  law 
of  this  country,  and  as  such  a  construction  would  be  of  viist 
importance,  and  goes  to  the  title  of  every  tenant  in  the 
country,  I  shall  not  part  with  the  case  until  the  first  day  of 
next  term,  and  I  shall  direct  a  search  to  be  made  for 
precedents. 


The  only  remaining  point  is  as  to  the  costs.  It  is  quite 
clear  that  in  a  general  case  the  landlord  primd  faeii  has  a 
right  to  his  costs ;  it  is,  however,  admitted  that  he  by  his 
conduct,  I  do  not  say  misconduct,  may  forfeit  his  title 
to  costs,  and  also  by  reason  of  his  conduct  may  be  visited 
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,  with  costs.  Here  I  gave  all  the  costs  against  the  land- 
lord ;  that  was  cwtainly  a  strong  measure,  but  I  was  rery 
Geeaohtt.  njuch  impressed  ¥rith  the  landlord's  being  the  occasion 
of  the  litigation.  The  landlord  stood  on  his  legal  rights, 
which  no  one  can  blame  him  for  doing ;  bat  it  has  timed 
out  that  he  was  wrong.  Howeyer,  I  must  saj  that  mj 
mind  is  a  little  fluctuating  upon  the  point,  the  case  having 
been  made  so  complicated  by  the  equitable  mortgage; 
as,  therefore,  I  have  directed  the  case  to  stand  over  on 
another  ground,  let  the  whole  stand  until  the  first  dij 
of  next  term. 

April  19.  '^^^  LOBD  CHANCELLOR. 

When  this  case  was  last  before  me,  I  went  at  greit 
length  into  the  facts  and  the  law ;  but  I  promised  to  have 
a  search  made  as  to  what  had  been  previously  done  in  such 
cases,  as  it  was  said  that  I  had  overturned  the  established 
practice.  I  have  ordered  search  to  be  made,  but  nothing  has 
resulted  therefrom  to  maintain  the  assertion,  nor  can  I  find 
that  any  one  except  the  learned  counsel  who  argued  the 
case  with  so  much  earnestness,  entertains  the  opinion.  It 
is  clear  that  the  original  equity  of  this  Court  is  not  taken 
away  by  the  redemption  statutes. 

I  affirm  the  decree  which  I  made  in  the  first  instance, 
and  the  only  reason  why  I  do  not  dismiss  the  petition  for 
rehearing  with  costs,  is  because  it  was  rather  a  hard 
measure  of  justice  to  make  the  landlord  pay  the  costs ;  I 
therefore  dismiss  the  petition  without  costs  faj. 

(a)  See  Reade  v.  Montmorency,  5  Ir.  Eq.  R.  40. 
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MONTGOMERY  v.  SOUTHWELL. 

February  3. 

JtiT  indenture  bearing  date  the  1st  of  March,  1794,  the     Upon  an 

hearing  on  a 

Hon.  B.  H.  Southwell,  the  father  of  the  defendant,  con.  special  find- 
ing by  the 
vejed  the  lands  of  Gastlehamilton  to  Lord  Lismore,  by  way  Master,  the 

Court  is  con- 

of  mortgage,  to  secure  £3,000  Irish  then  advanced  to  him,  fined  to  the 

.1.  /»  -Ti.i  <*iA^ii>  aHernatives 

mth  interest  at  6  per  cent.     By  indenture  of  the  24th  of  put  thereby, 
April,   1815,  the  said  Hon.  B.  H.  Southwell  charged  the  ground  it  was 
said  lands  of   Gastlehamilton  with  an  annuity  of  £300  present  case, 
Irish,  for  Elizabeth  Clements,  her  heirs  and  assigns.    By  tant,  a  party 
indenture  of  the  25th  of  April,  1815,  the  said  Hon.  B.  H.  could  only  re- 
Southwell  conveyed  the  said  lands  of  Gastlehamilton  to  the  for  six  years 
defendant,  his  heirs  and  assigns,  subject  to  Mrs.  Glements'  fiung  of  his 
annuity  ;  and  by  the  same  deed,  the  defendant,  in  conside-  during  five 
ration  of  the  said  grant,   charged   the   said    lands  with  ^"d  a  re- 

ccivcr  ftt  the 

annuities  of  £300  and  £150  respectively,  as  therein  men-  guit  of  a  prior 
tioned,  for  a  Mrs.  Wilson,  for  her  life.     The  Hon.  E.  H.  been  in  pos- 
Southwell  died  on  the  26th  of  August,  1817.     Themort-  ^sanhU:  in  all 
gage  of  1794}  became  vested  in   Messrs.  Eastwood  and  of^Se  charge 
Baillie.      On  the   16th  of  July,    1821,    Nathaniel  and|^?.P;;T' 
Bichard  Montgomery,  judgment  creditors  of  the  Hon.  E.  H,  that^he*  po«^* 

session  of  a 
prior  incum- 
brancer has  no 
effect  in  pre- 
senring  a  right  to  arrears  which  accrued  prior  to  such  possession. 

An  assignee  of  a  decree  in  a  foreclosure  suit,  which  under  the  old  practice  had  decreed 
payment  of  the  consolidated  sum  of  principal  and  interest  then  due,  with  interest  on  this 
sum  until  payment,  having  filed  a  bill  to  have  the  benefit  of  this  decree,  was  held  to  be 
entitled  to  interest  upon  the  consolidated  sum  until  the  date  of  the  order*  changing  the 
practice,  and  from  that  period  upon  the  principal  only. 


*  30th  AprU,  1837.    See  order  101,  of  27th  March,  1837. 
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1843.  Southwell,  filed  their  bill  against  the  defendant  and  others, 
MoMTooMEET  qq  Jqq^  q[  theiT  judgmonts,  offering  to  redeem  the  mortgage 
Southwell,  of  1794,  and  praying  a  sale  of  Castlehamilton.  On  the 
20th  of  June,  1826,  a  final  decree  was  pronounced,  declaring 
amongst  other  things,  the  sum  of  £4,783  3$.  dd.,  ascer- 
tained to  be  due  to  Eastwood  and  Baillie,  on  foot  of  the 
mortgage  of  1799,  toith  interest  an  the  said  sum  of 
£4,783  3s.  9d.,  to  be  a  charge  upon  the  said  lands,  and 
the  Messrs.  Montgomery  were  thereby  declared  at  liberty 
to  redeem  the  mortgage  on  paying  Eastwood  and  Baillie 
«  the  said  sum  of  ^^4,783  3s.  9d.  and  interest,  together 
**  with  their  costs ;"  and  the  defendant  was  decreed  to  pay, 
within  three  months,  to  the  Messrs.  Montgomery  the  said 
sum  of  £4,783  3s.  9d.  *'  and  such  interest  and  costs  as 
^^  aforesaid,^  and  the  amount  of  their  judgments  and 
interest ;  and  in  default  of  payment,  the  mortgaged  premises 
were  decreed  to  be  sold.  The  defendant  being  unable  to 
pay,  applied  to  the  plaintiff  to  advance  the  requisite  sum, 
which  he  consented  to  do  upon  receiving  assignments  of  the 
several  creditors^  securities,  and  of  the  decree,  and  a  mortgage 
of  the  estate;  accordingly,  several  assignments  (the  defen- 
dant joining  therein  respectively)  were  made,  and  amongst 
others,  the  Messrs.  Montgomery,  by  indenture  of  the  7th 
of  July,  1827,  assigned  to  Hugh  Wallace,  as  a  trustee  for 
the  plaintiff,  their  judgments  and  the  decree  of  the  20th  of 
June,  1826  ;  and  further,  by  indenture  of  the  24th  of  July, 
1827,  Messrs.  Eastwood  and  Baillie,  in  consideration  of  the 
payment  by  plaintiffs  of  the  said  sum  of  £4,783  3s,  9d.  and 
£312  98,  1^.  interest  on  it  from  the  date  of  the  decree, 
and  £158  I8s.  Sd,  costs,  in  all  £5,249  lis.  6^.,  assigned 
to  Wallace  as  a  trustee  for  plaintiff,  the  said  sum  of  £5,249 
11«.  6^.,  and  also  conveyed  to  Wallace,  as  such  trustee, 
the  mortgaged  lands.     Mrs.  Wilson,  one  of  the  annuitants, 
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having  become  insolvent,  her  annuity  and  arrears  thereon  'B43. 
were,  in  1834,  sold  by  her  assignee  to  William  Henry.  Mo»tcomeet 
On  the  24th  of  January,  1834,  the  plaintiff  in  this  cause  8ocTew«i.i- 
filed  his  bill  on  foot  of  his  several  incumbrances,  and  on  the 
14th  of  June,  1836,  a  decree  to  account  was  pronounced, 
whereby  it  was,  amongst  other  things,  ordered,  that  in 
taking  the  accounts  the  plaintiff  should  have  the  benefit  of 
the  said  decree  of  the  20th  of  June,  1826  ;  ^^  and  it  is  fur- 
**  ther  ordered,  that  said  decree  be  carried  into  execution, 
**  and  accordingly  it  is  further  ordered,  adjudged,  and 
*^  decreed,  that  the  plaintiff,  Hugh  Montgomery,  be  and  is 
**  hereby  declared  entitled,  as  well  in  his  own  right  as  on 
**  behalf  of  the  said  defendant,  Hugh  Wallace,  by  virtue  of 
*^  the  said  decree,  and  the  assignments  thereof,  and  of  the 
^^  several  sums  decreed  therein  and  in  the  pleadings  men- 
"  tioned,  to  the  several  sums  of  £4,783  Ss.  9rf."  (and  cer- 
tain other  sums  declared  by  the  decree  of  1826  to  be  charges 
on  the  said  lands,  and  which  had  been  assigned  to  the 
plaintiff),  *^  in  the  said  decree  mentioned,  and  the  interest 
*'  and  costs  in  the  said  decree  also  mentioned,  with  interest 
*^  on  so  much  of  the  said  sums  respectively  as  carry  interest 
*^  under  the  said  decree ;  and  it  is  further  ordered,  that  it  be, 
^^  and  it  is  hereby  referred  to  the  said  Master  to  ascertain 
^^  the  same,  and  his  Lordship  is  pleased  to  reserve  for  the 
"  consideration  of  the  Court,  on  the  return  of  the  report, 
*^  whether  or  not  the  said  defendant,  William  Henry,  is 
^^  entitled  in  priority,  as  to  his  claim  against  the  said  plain- 
^'  tiff,  Hugh  Montgomery,  as  to  such  parts  of  the  said 
"  several  sums  of  £4,783  Ss.  9(1^  [and  the  other  sums] 
^^  as  are  composed  of  interest  and  costs,  if  any,  and  conso- 
*^  lidated  by  the  said  decree."  In  addition  to  the  question 
thus  reserved  for  the  consideration  of  the  Court,  the  Mas- 
ter made  a  special  finding  upon  the  statute  of  limitations 
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^  ^^^-  under  these  circumstances :  no  payment  had  been  made 
MonTooMEBY  gjjj^g  1820  upon  the  annuity  vest^  in  the  defendant 
Southwell,  jj^j^^y .  j^^^  ^^  Oements  having  filed  a  bill  on  foot 
of  her  annuity,  obtained,  on  the  19th  of  Jane,  1832,  a 
receiver  over  the  lands  of  Castlehamilton,  and  the  point 
submitted  by  the  Master  was,  whether,  as  Henry  contended, 
he  was  entitled  to  arrears  daring  the  whole  time  of  the 
receiver's  possession  and  for  six  years  previously,  or  whether, 
as  the  defendant  Southwell  contended,  Henry  was  onlj 
entitled  to  arrears  for  six  years  prior  to  the  7th  day  of  Febni- 
ary,  1837,  the  day  upon  which  he  had  filed  his  charge. 

The  Attorney-General^  with  whom  was  Mr.  Hcmna^  for 
the  plaintifi*. — The  plaintifi^s  right  to  the  interest  upon 
interest  is  clear.  On  the  question  as  to  the  statute  of 
limitations,  Paget  v.  Foley  (a)  ;  Strachan  v.  Thomas  (h) ; 
Hodges  V.  Croydon  Canal  Company  ((?),  were  cited. 

Mr.  Sergeant  KeaHnge^  with  whom  was  Mr.  Walker^  for 
Mr.  Henry. — The  Court  will  not  carry  into  execution  the 
decree  of  1826,  upon  which  alone  the  claim  of  interest  upon 
interest  in  priority  to  Henry  depends,  the  principle  of  thai 
decree  being  erroneous,  Hamilton  v.  Houghton  (d)j  CCon- 
nell  V,  M^Namara  (e),     [Lord  Chancellor.— There  the 


(a)  2  Bing.  N.  C.  679.  (6)  12  Ad.  and  £.  536:  4  Per.  &  D.  229- 

(c)  3  Beay.  86.  {d)  2  BL  O.  S.  169. 

JMiMinr3M843.  (e)  "O'CONNELL  v.  M'NAMARA. 

not  carry  into  "By  a  decree,  bearing  date  the  10th  day  of  December,  1814,  made  in  a 
neo^  dSsr«r°"  ^"^®  °^  ^°*  ''•  M'Namara,  the  sum  of  £900  It.  2d.  Ute  Irish  currency, 
therefore  in  this  being  the  consolidated  sum  of  principal  and  interest  then  due  upon  the  sum 
ha^ff^med  his  ^^  £750  lilce  currency,  the  share  of  John  M<Namara,  one  of  the  younger 

bill  to  have  the    children  of  Thady  M'Namara  the  elder,  out  of  the  sum  of  £3,000  late  cur- 
benefit  of  a  de-  •' 
cree  which  had 
declared  a  por. 
tion  well  charged 

on  certain  lands,  and  directed  interest  to  be  thenceforth  calculated  upon  the  consolidated  sum  of  prin- 
cipal and  Interest  then  due,  the  Court  r«Aised  to  give  him  the  benefit  of  this  decree,  unless  he  waived 
his  right  to  interest  upon  interest. 
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assignee  did  not  claim  through  the  plaintiff,  who  obtained  ^     ^s-^- 
the  decree,  as  he  does  here  ;  the  cases,  therefore,  are  not  the  MoMTGOMEar 
same.]     In  any  case  we  would  be  entitled  to  arrears  for  six  Southwell. 
years  before  filing  of  the  bill,  which  was  on  the  24th  of 
January,  1834.     The  question  is  whether  the  decisions  in 
Strackan  v.  Thomas  and  Paget  v.  Foley  can  be  upheld  with- 
out relying  upon  3  &  4  Wm.  IV.,  c.  42,  s.  3,  with  which 
3  &  4  Vic,  c.  105,  s.  32,  corrresponds ;  this  section  does 
not  in  terms  apply  to  suits  in  Equity  ;  but  by  3  &  4  Wm. 
IV.,  c.  27,  s.  24,  actions  and  suits  are  made  identical.     On 
the  appointment  of  the  receiver,  on  the  19th  of  June,  1832, 
there  were  more  than  six  years^  arrears.     The  meaning  of 
the  proviso  in  section  42  is,  that  a  subsequent  incumbrancer 
is  to  have  six  years'  arrears,  and  also  what  accrued  due 


rency,  secured  for  younger  children  by  marriage  settlement,  bearing  date 
the  lat  of  July,  1777,  on  certain  lands  therein  mentioned,  was  declared 
well  charged  upon  the  lands  comprised  in  the  settlement  of  1777,  and  was 
decreed  to  be  paid,  with  interest  until  paid.  John  M'Namara's  right  and 
interest  subsequently  Tested  in  the  plaintiff,  and  he  filed  a  bill  to  be  declared 
entitled  to  the  benefit  of  the  decree  of  1814,  and  for  payment  of  the  sum 
due  to  him  on  foot  of  the  said  charge  and  decree.  The  following  cases 
were  cited  : — Hamilton  v.  Houghton,  2  Bl,  O,  S.,  169  ;  Hammond  t.  Ham- 
mond, 2  Moll  312;  Burke  Y,  O^Malley,  Beatty  96,  p.  121;  Wegty.  Skip, 
1  Fes.  &».  239,  p.  244. 

**  The  Lobd  Chahcellob. — I  do  not  apprehend  that  this  Court  will 
carry  into  execution  an  erroneous  decree.  I  may  not  be  able  to  order  the 
decree  to  be  amended ;  but  as  I  am  not  bound  to  perpetuate  error,  I  wiU 
not  give  the  plaintiff  the  benefit  of  the  former  proceedings,  unless  he  takes 
the  common  decree.  The  case  in  Bligh  was  not  an  appeal  from  the  original 
decree,  but  from  the  decrees  which  carried  it  into  execution  ;  but  what  does 
the  House  of  Lords  do  ?    Lord  Eldon  winds  up  by  saying,  *  under  the  cir- 

*  cumstances  of  this  case,  it  appears  to  me  that  we  can  do  no  more  than  dis- 
'  place  all  these  decrees,  with  liberty  to  the  party  to  go  before  the  Court 

*  again  and  amend  these  pleadings,  if  he  shall  be  so  advised.' " 

*<  Declare  the  plaintiff  entitled  to  the  benefit  of  the  decree  in  the  pleadings 
**  mentioned,  to  bear  date  the  10th  day  of  December,  1814,  and  which  was 
**  pronounced  in  the  cause  formerly  pending  in  this  Court,  wherein  Maria 
**  Cox  was  plaintiff  and  Thady  M'Namara  and  others  were  defendants, 
•(  save  so  far  as  the  said  decree  g^ves  interest  on  the  consolidated  sum  of 
**  £900  1«.  2cf.,  and  let  interest  on  the  sum  of  £750,  hereinafter  mentioned, 
**  be  computed  at  £5  per  cent,  only."— /^e^.  Lib,,  1843. 
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,  '^^^-  ,  during  the  possession  of  the  prior  incumbrancer.  [Lobd 
MoMTcoMBEr  Ch^jjcellor. — The  meaning  is,  that  the  possession  of  the 
Southwell.  ^^-^^^  incumbrancer  shall  not  bar  the  subsequent  incumbran- 
cer from  the  arrears  which  accrued  during  the  time  of  such 
possession,  though  it  should  exceed  six  years  ;  but  on  what 
grounds  do  you  claim  for  six  years  preyiously  to  the  pos- 
session !]  If  not,  we  are  at  least  entitled  to  six  yetn 
before  filing  of  the  bill  in  this  cause,  which  was  filed  on 
behalf  of  all  parties,  Stemdale  v.  Hankison  (a).  [Lord 
Chancellor. — You  are  excluded  from  claiming  that  by  the 
form  of  the  special  finding.  If  one  point  is  raised  by  one 
party  before  the  Master,  and  is  wrong,  and  another  point  is 
raised  by  the  other  party,  and  is  right,  and  there  is  a 
special  finding  on  these  points,  I  would  confine  myself  to 
them.]  Both  the  points  are  wrong,  for  the  defendant  set 
up  the  filing  of  Henry's  charge  as  the  terminui.  [Lobd 
Chancellor. — I  do  not  know  that  that  was  wrong.  I 
think  I  have  decided  in  that  way.]  Your  Lordship  alludes 
to  Henry  r.  Smith  (b)  ;  but  the  bill  there  was  filed  for 
specific  performance  of  an  agreement. 

Mr.  Brewster,  Q.C.,  for  Mr.  Southwell. — We  are  willing 
to  give  arrears  from  the  appointment  of  the  receirer. 
[Lord  Chancellor. — You  have  offered  arrears  for  six  yean 
previous  to  the  filing  of  the  charge,  and  as  I  am  deciding 
the  case  upon  the  frame  of  the  special  point,  you  must  be 
bound  by  your  offer.  I  entertain  a  very  strong  opinion, 
but  I  decide  nothing  as  to  whether  the  time  of  filing  of  the 
charge  is  the  terminue,']  The  principle  upon  which  decrees 
are  carried  into  execution  are  laid  down  in  HdmUUm  ▼• 
Ilottphton. 

{a)  1  Sim.  393.  (fr)  Ante,  vol.  1.  p.  d06. 
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Thb  Lmd  Chasouml  ^'^^ 


In  this  caise  I  am  TC&rrd  bsim  £&«hx  ia  ressiKt  rf  5#*w»"«- 
the  decree.  I  shooU  Bot  be  Apoaei,  if  h  wot  left  t« 
me,  to  cany  into  ezeortaos  a  deeree  si^ii^  isKrest  npan 
interest ;  bat  the  decree  of  \SS6  reoniBS,  aad  tbe  pbintif' 
has  by  the  deoee  of  1896  been  decreed  cnddcd  to  tlie 
benefit  of  it.  The  decree  of  1836  giros  interest  npon  the 
eonsolidated  snm  made  np  of  principal  and  interest  then 
dne,  but  it  does  not  deal  irith  the  prioritr  of  the  chai^^ea. 
The  decree  of  1836  is  Tcrj  inaecnrate,  as  it  speaks  of 
interest  and  costs  when  theoniT  question  was,  as  to  interest 
upon  interest ;  this  decree  leaves  the  question  of  priority 
to  be  decided  upon  this  hearing.  Then,  in  consequence  of 
what  I  have  done  in  G*Commdl  r.  M^Xamara^  I  am  not 
to  perpetuate  error ;  but  I  am  not  left  a  discretion  as  to  any 
thing  previous  to  the  decree  of  1836.  I  am  therefore  of 
opinion  that  the  decree  of  1826  stands  as  it  was,  but  from 
the  decree  of  1836  I  will  go  on  the  modem  practice  with 
respect  to  interest. 

I  did  not  unravel  anything  in  ffConnett  v.  M^Namara^ 
I  left  things  previous  to  the  original  decree,  as  they  stood 
under  it,  and  after  the  decree  I  acted  upon  the  merits  of 
the  case :  I  did  not  alter  the  decree,  but  I  refused  to  carry 
it  into  execution,  so  &r  as  it  was  erroneous.  Here  I  intend 
to  confine  the  alteration  to  the  decree  of  1836.  Sergeant 
Keatinge  says  I  may  go  back  to  the  decree  of  1826  ;  is  not 
that  so !  [Serg.  Keatinge. — Yes ;  if  we  had  proposed  this 
in  1836,  your  Lordship,  acting  on  the  principle  of  (yCannell 
V.  M^Namaray  would  have  gone  back  to  the  decree  of 
1826,  and  the  question  is  reserved  for  the  Court  by  the 
decree  of  1836.  The  Attorney  General — It  would  be  very  hard 
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^  ^^^'  ,.  to  come  in  at  this  late  hour  and  depriye  a  man  of  what  he 
MoMTGOMEBT  ^^  g^^.^  ^f  receiving.  Lobd  Chancellob. — What  is  the 
Southwell.  ^^^^  ^f  ^y^Q  order  altering  the  practice  as  to  the  calculation 
of  interest!  The  Attorney  General— 20ih  A^tO^  1837.] 
Then  all  was  right  in  1836,  which  puts  an  end  to  the  ques- 
tion. I  wish  it  to  be  understood  that  I  am  acting  here 
upon  the  reseryation  in  the  decree  of  1836 ;  otherwise  I 
should  have  taken  time  to  consider.  I  must  allow  interest 
upon  the  consolidated  sum  down  to  20th  April,  1837,  and 
from  tliat  period,  interest  on  the  mortgage  principal  only. 


Upon  the  special  point  and  under  the  drcumstanoes  of  the  case,  dedan 
that  the  said  defendant,  William  Henry,  is  entitled  to  the  arrears  of  the 
said  annuity  for  six  years  prior  to  the  7th  day  of  February,  1837,  the  dtj 
on  which  he  filed  his  charge.  Declare  the  plaintifP  entitled  to  the  benefit 
of  the  decrees  bearing  date  the  day  of  ,  1826,  and  the 

day  of  ,  1836,  and  in  taking  his  account  as  between  him 

and  the  defendants,  he  is  not  entitled  to  interest  on  the  consolidated  sum  of 
£4,783  3s.  present  currency,  firom  the  20th  day  of  April,  1837,  being  the 
date  of  the  General  Rule  of  the  Court ;  but  from  that  date  the  plaintiff  is 
to  be  entitled  to  interest  only  on  the  principal  sum  of  £3,000  late  curreD<7, 
secured  by  the  said  mortgage  of  the         day  of  ,  1794. — Reg.  LB., 

1843. 
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I8t:). 


BUBT,  Pctitioner. 
BEBNABD,  Respondent. 

This  was  an  appeal  from  the  decision  of  the  late  Master  Feb.  lo,  13. 

of  the  Rolls.  The  condi- 

tional order 
heretofore  is- 
sued in  the 

The  question  was  whether  the  absolute  or  the  conditional  first  instance 

on  application 

order  for  the  appointment  of  a  receiver,  was  the  ortfor  within  for  a  receiver 

under  5  and  6, 

the  37th  section  of  the  5th  and  6th  Wm.  IV.  c.  55.  WiiL  iv.  c.  55, 

did  not  give 
the  judgment 
creditor    pri- 

The  facts,   (which  with  the  arguments  and  judgment  ority  over  the 

assignees  of 

below  will  be  found  in  1  Fl.  ^  K.  414,  and  4  Ir.  Eq.  R.  the  debtor 

committing  an 

328,)  were  briefly  these  : —  act  of  bank- 

ruptcy inter- 
mediately be« 
tween  the 
The  petitioner,  a  judgment  creditor,  obtained  on  the  3rd  times  of  ob- 
taining the 

of  March  a  conditional  order  for  the  appointment.    On  the  conditional 

17th  of  March,  the  respondent  committed  an  act  of  bank-  lute  orders ; 
ruptcy,  on  which  a  commission  was  issued  on   the  17th  subsequent 
May ;  the  order  for  the  receiver  was  made  absolute  on  the  uon  bacic  to 

^^    ,      .       .,         ,  .  ,      -  ,  .  ,     the  conditional 

23ra   April;    the  assignee   moved  that    the   receiver    bo  order.    Sem- 

,  ,,»*.  oiTkii  It  •  We. — the  order 

removed,  and  the  Master  of  the  iioUs  granted  the  motion,  connrming  tiie 

Master's  Re- 
port was  the 

Mr-  Sergeant  Warren^  Mr.  Collins^  Q.C.,  and  Mr.  Maley^  puted  by  the 
for  the  appellants. 


The  Solicitor-General  and  Mr.  Herrick  contra  (a). 

(a)  For  the  appellant  the  following  cases  were  cited : — Barry  v.  WUkin' 
ton,  3  Ir.  £q.  R.  121 ;  Coleman  t.  MoMon^  4  Ir.  Eq.  B.  431.  For  the 
respondent — Baker  t.  Peiigmey  2  Ir.  Eq.  B.  144 ;  Lord  Sligo  ▼.  0*Malleif, 
1  FL  &  K.  365 ;  3  Ir.  Eq.  R.  527. 

(*)  For  the  practice  upon  pctitioas  for  a  BceciTcr  nikkr  the  SbciUTs  Act  now,  tee 
order  1S4,  STth  of  March,  1S4S. 

U    2 
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The  Lobo  Changbllob. 

Bernard.  The  difficulty  which  I  feel  at  present  is,  whether  either 
of  the  decisions  relied  upon  be  right.  However,  if  I  decide 
that  the  conditional  order  is  not  the  binding  order ;  the 
judgment  creditor  has  no  ground  to  stand  upon.  The  Act 
of  Parliament  is  speaking  of  tis  order  which  execntes  the 
purposes  of  the  act ;  it  requires  that  such  order  shall  con- 
tain a  direction  to  the  tenants  to  pay  their  rents  to  die 
Beceiver ;  according  to  the  present  practice  the  court  makes 
an  order  upon  the  petition  in  chamber,  thereby  saving  con- 
siderable expense ;  it  must  either  have  adopted  this  course, 
or  have  directed  a  hearing  upon  the  petition ;  if  a  hearing 
were  to  take  place,  the  common  course  would  be  followed,— 
to  serve  the  parties  with  the  order  for  the  hearing,  and 
upon  that  hearing  the  regular  order  would  be  made.  That 
order,  however,  would  probably  not  direct  the  tenants  to 
pay  the  rents  to  the  Receiver ;  it  would  probably  be,  that 
it  should  go  to  the  Master  to  appoint  a  receiver,  and  as 
the  Master  alone  settles  what  the  proper  lands  are,  over 
which  he  is  to  be  appointed,  it  would  be  difficult  to  gi?e, 
in  the  first  instance,  a  direction  which  would  properly  be 
consequential  upon  the  Master^s  act.  It  would  therefore 
be  necessary  that  there  should  be  a  second  order,  even  if 
there  were  a  hearing.  But  as  it  is  done  in  chamber,  the 
first  order  is  necessarily  a  conditional  order,  which  is  reallj 
an  order  for  an  appointment  of  a  Receiver,  if  no  cause  be 
shewn ;  if  no  cause  is  shewn  there  is  then  a  side-bar  role 
or  order,  directing  regularly  a  reference  to  the  Master  to 
select  the  lands  and  to  measure  the  security,  &c.  it 
comes  back,  and  then  for  the  first  time  an  order  is  made, 
answering  the  description  given  by  the  Act  of  Parliament ; 
for  it  alone  directs  the  tenants  to  pay  the  rents  according 
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to  the  Act :  ucless  therefore  the  third  order  has  relation        1S43^^ 
back  I  should  think  that  it  is  the  one  that  would  bind  the       ^^'^ 

V. 

hands ;  I  suppose  the  question  has  never  arisen  between  the    Bbrnard. 

second  and  third  order.     [Serg.  Warren — It  did  arise  in 

Baker  t.  PetHgrw.'\ — It  is  quite  clear  that  the  Act  of 

Parliament  only  contemplated   one   order,    which    must 

have  been  made  after  a  notice  to  the  other  party  to  appear 

in  court,  or  after  a  conditional  order  granted.     The  Act 

says  that  the  order  is  to  be  binding,  and  treats  it  as  an 

execution  executed.    The  intention  was,  that  where  there 

was  a  right  to  issue  an  degit^ihe  party  might  not  be  put  to  the 

expense,  but  might  get  a  Beceiver :  before  the  Act  he  could 

not  have  gotten  the  lands,  or  known  what  lands  were  to  be 

bound,  except  by  taking  an  inquisition.     Does  not  the  Act 

of  Parliament  mean  to  substitute  something  for  that,  and 

must  it  not  be  something  which  has  the  closest  analogy 

to  the  former  proceedings  at  law  ?     I  think,  therefore,  that 

the  conditional  order  is  merely  in  the  nature  of  a  notice, 

and  may  never  be  acted  on ;  but  that  the  absolute  order  is 

binding  whether  executed  or  not.    At  present  I  am  greatly 

against  considering  the  conditional  order  as  that  which  gives 

effect  to  the  proceedings  ;  but  I  shall  not  decide  the  case 

now. 


Thb  Lord  Chancellor. 

This  is  a  point  of  very  great  importance :  what  is  the 
order  which  under  the  Receiver  Act  binds  the  property  ! 
In  this  case  there  was  a  conditional  order  ;  then  an  act  of 
bankruptcy ;  then  an  absolute  order ;  then  the  commission, 
which  does  not  prevail  against  the  judgment  creditor,  if  the 
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I  have  to  decide  between  conflicting  authoritiee.  The 
late  Master  of  the  Bolls  decided  that  the  absolute  or  secood 
order  was  the  order  binding,  while  the  Court  of  Exchequer 
held  the  first  order  to  be  the  binding  one,  and  each  Court 
has,  on  a  subsequent  occasion,  supported  its  prior  decision. 
It  is  hopeless,  therefore,  at  present  to  expect  any  agreement, 
otherwise  I  should  have  felt  disposed  to  have  asked  the 
assistance  of  the  Master  of  the  Bolls  and  two  of  the  Judges 
of  the  Exchequer ;  but  as  it  stands  at  present,  feeling  equal 
deference  for  each,   I  must  state  what  my  view  is. 

The  case  depends  entirely  on  the  Act  of  Parliament, 
for  there  is  no  doubt  but  that  the  order  for  the  Beceiver 
was  made  under  it ;  the  authority  to  make  it  is  derived  from 
the  Act,  without  it  the  Court  would  have  no  power  to  give 
the  order,  and  on  it  the  eflScacy  of  the  order  wholly  depends. 
The  Act  of  Parliament  takes  up  the  matter  at  the  point  at 
which  a  man  is  able  to  sue  out  an  elegit.  He  must  be  in  such 
a  condition  as  to  be  able  to  sue  out  an  degUj  and  for  this 
purpose  the  judgment  must  be  revived,  if  necessary  ;  and 
in  all  cases,  where  orders  are  made,  affidavits  are  required 
to  show  that  there  is  such  a  case  as  the  Court  can  act  upon 
in  what  is  in  some  degree  an  ex  parte  proceeding.  If  you 
look  at  the  point  at  which  the  Act  of  Parliament  intervened, 
it  was  when  the  party  was  entitled  to  sue  out  an  elegit^  it 
then  rendered  an  inquisition  unnecessary,  and  gave  a  short 
mode  by  an  application  for  a  Beceiver.  There  ought,  then, 
to  be  some  act  of  this  Court  equivalent  to  what  took  place 
at  law,  an  equitable  execution  executed,  in  lieu  of  the  1^ 
inquisition  and  execution,  which  would  have  taken  place  but 
for  this  new  remedy. 

The  clauses  material  to  the  present  question  are  the3l8t, 
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32d,  33d,  and  37th  sections.  The  3l8t  section  renders  it  i843. 
no  longer  necessary  to  sue  out  an  elegit,  but  enables  the  Bubt 
party  entitled  to  sue  it  out,  to  apply  by  petition  for  an  order  Bernard. 
that  a  Beceiver  may  be  appointed,  and  that  it  shall  be 
lawful  for  the  Court  to  appoint  and  extend  a  Receiver  over 
the  whole  lands,  or  as  much  as  shall  be  suflScient ;  then 
come  these  material  words : — '^  and  every  such  petition 
'^  shall  state  the  judgment  or  recognizance,  and  the  sum 
^  due  thereon,  and  shall  be  verified  by  the  affidavit  of  the 
*^  person  interested,  or  such  other  affidavit  as  the  Court  shall 
^*  require,  stating  the  sum  due  for  principal,  interest,  and 
^^  costs,  over  and  above  all  just  and  fair  allowances  ;'^  and 
the  Court  may  require  proof  of  the  particulars  of  the  lands. 
The  conclusion  I  draw  from  this  is,  that  the  Act  of  Parlia- 
ment looked  at  the  proceedings  as  completed  by  one  order, 
and  for  this  purpose  it  empowered  the  Court  to  acquire  all 
evidence  necessary  to  enable  it  to  make  that  order. 

Passing  over  the  32d  section  for  the  present,  let  us  look 
at  the  33d  section,  which  specifies  the  requisites  of  the 
order  ;  it  says,  ^'  that  in  every  order  made  for  the  appoint- 
^^  ment  of  a  Receiver  as  aforesaid,  the  tenants  shall  be 
**  required  to  pay  him  all  rents  due  or  which  shall  become 
^*  due  by  them  for  or  in  respect  of  the  lands  mentioned  in 
^'  such  order,  and  every  such  order  shall  require  the  Receiver 
^*  to  enter  into  security,  by  himself  and  two  sureties,  to 
'^  such  amount  as  shall  be  therein  specified ;''  and  the 
section  then  goes  on  to  provide  that  the  order  is  not  to  be 
served  on  the  tenants  until  the  recognizance  is  enrolled. 
Every  order,  therefore,  made  under  the  31st  section  must 
contain  two  requisites — a  direction  to  the  tenants  to  pay, 
and  a  specification  of  the  amount  of  the  security ;  that 
shows  that  the  intention  of  the  legislature  was,  that  the 
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*Q^»  whole  should  be  done  by  one  order,  and  that  order  to  be 
BuKT  valid,  must  contain  these  particulars.  The  Court  is 
Bebh ABO.  enabled  to  issue  what  I  call  an  equitable  execution ;  but  the 
Act  of  Parliament  requires  that  the  order  for  that  purpose 
shall  contain  two  things,  and  then  directs  that  the  tenants 
shall  not  be  served  with  this  order,  that  it  is  to  be  unex- 
ecuted, until  the  Beceiver  is  bound  by  the  recognizance. 
Therefore,  taking  these  two  clauses  together,  the  legisla- 
ture, in  my  opinion,  contemplated  one,  and  that  a  perfect 
order,  containing  these  requisites.  I  cannot  conceive  how 
the  Court  can  be  considered  to  have  exercised  the  power 
unless  the  order  contains  the  requisites  of  the  statute. 
Unless  these  clauses  be  merely  directory,  as  the  Court 
cannot  exercise  any  original  jurisdiction  in  making  the 
order,  I  do  not  see  how  it  is  authorized  to  issue  any  order 
binding  upon  the  property,  unless  an  order  which  complies 
with  the  provisions  of  the  act  of  parliament. 

The  32d  section  is  very  important  upon  this  point ;  it 
was  passed  in  order  to  enable  the  Court  to  extend  to  other 
creditors  and  to  the  representative  or  assignee  of  the  peti- 
tioning creditor  the  benefit  of  the  proceedings ;  there  is,  how- 
ever, a  great  distinction  observable  in  this  clause,  for  the 
Court  is  authorized  to  make  such  an  order  *'  unless  good 
**  cause  is  shown  to  the  contrary  within  some  time  to  be 
"  specified  in  the  order,  and  may  make  it  absolute,  or  dis- 
"  charge,  or  vary  it""  ;  so  that  while  the  making  of  the  order 
for  the  appointment  of  a  Receiver  is  treated  as  one  act,  in 
another  stage  of  the  proceedings  directions  are  given  to 
issue  a  conditional  order,  and  to  make  it  absolute  or  dis- 
charge it ;  therefore,  where  only  an  absolute  order  is  in- 
tended to  be  made,  it  is  treated  as  final,  but  where  there 
is  to  be  a  conditional  order,  it  is  to  be  discharged  or  made 
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absolute.     Thus  the  Act  of  Parliament  reco^izes  the  dis-  ^    ^^^'    ^ 

* 

iiiiction,  and  expressly  provides  for  the  making  of  a  con-       ^^*' 

ditional  order.  Bebnabd. 

On  the  37  th  section  depends  the  question  which  I  have 
more  particularly  to  decide.  It  was  the  determination  of 
the  legislature  to  put  an  end  to  inquisitions,  and  this  sec- 
tion enacts,  '^  that  every  creditor  who  shall  obtain  an  order 
*^  for  the  appointment  of  a  Receiver  under  the  provisions  of 
^*  this  Act,  shall  be  considered  to  be  a  creditor  who  has 
**  issued  and  executed  an  execution  on  his  judgment  or 
**  recognizance  from  the  date  of  such  order,  and  so  as  not 
"  to  be  affected  by  the  bankruptcy  of  his  debtor,  further  or 
**  otherwise  than  he  would  be  if  his  debtor  became  bankrupt 
"  after  execution  executed.^  This  clause  put  the  order  of 
the  Court  for  the  appointment  of  a  Receiver  on  the  footing 
of  an  execution  executed ;  must  I  not,  therefore,  see  that 
this  order,  which  gives  the  same  benefit  without  the  same 
expense,  complies  as  nearly  as  may  be  with  the  proceedings 
requisite  for  obtaining  an  execution  executed.  The  clause 
shows  that  the  legislature  was  looking  for  something  which 
would  be  in  substance  tantamount  to  what  could  be  obtained 
at  law,  and  there  is  nothing  to  supply  this  but  the  actual 
order  for  the  appointment  of  the  Receiver,  issued  in  com- 
pliance with  the  act. 

Before  I  go  further,  and  observe  upon  the  practice,  I 
will  just  refer  to  the  Act  of  the  Queen  (a),  which  was 
not  brought  into  question  here.  By  that  Act  power  is 
given  to  the  Court  of  giving  to  judgment  creditors  ad- 
ditional benefits  on  the  same  proceedings  as  under  this 

fa;  3  &  4  Vic,  c.  105,  s.  21. 
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'^^'    ^  Act,  and  hayisg  empowered  the  Court  to  require  evidence 
^^'^       as  to  the  nature  of  the  property,  and  having  made  judg- 


Beemaeo. 


ments  a  charge  upon  stock,  funds,  &c.,  then  by  a  singu- 
lar provision  in  the  24th  section  it  enables  a  judge  expard 
to  make  an  order  without  notice  to  the  other  party,  whidi 
is  to  have  the  effect  of  preventing  a  transfer  of  such 
property,  and  then  a  direction  that  the  party  is  not  to  have 
power  by  any  disposition  to  aflbct  the  property  oyer  which 
the  distringas  is  placed;  then  come  these  words,  ^'that 
'^  unless  the  judgment  creditor  shall,  within  a  time  to  be 
'^  mentioned  in  such  order,  show  to  one  of  the  sud  Conrts, 
^^  or  a  Judge  thereof,  sufficient  cause  to  the  contrary,  the 
^^  said  order  shall,  after  proof  of  notice  thereof  to  the 
'^  judgment  creditor^  his  attorney,  or  agent,  be  made  abso- 
^'  lute,  provided  that  any  such  Court  or  Judge  shall,  upon 
'^  the  application  of  the  judgment  debtor,  or  any  person 
^^  interested,  have  full  power  to  discharge  or  vary  such 
^^  order,  and  to  award  such  costs,  upon  such  applicsr 
^'  tion,  as  such  Court  or  Judge  may  think  fit  i*^  so  that 
where  the  legislature  intended  the  Court  to  act  «0  parU^  it 
has  given  authority  to  do  so ;  so  where  it  intended  the 
order  to  be  really  conditional,  it  has  so  expressed  it,  and 
has  prevented  the  person  from  disposing  of  the  property  in 
the  mean  time,  and  then  enabled  the  Court  to  make  the 
order  absolute  or  otherwise.  The  legislature  has  not,  as 
was  argued  at  the  bar,  given  the  Court  power  to  make  an 
absolute  or  a  conditional  order,  as  it  thinks  fit,  but  points 
out  which  is  to  be  made. 

This  Court  finding  it  has  power  to  make  an  order,  at  the 
same  time  perceives  that  justice  cannot  be  done  without 
giving  the  party  against  whom  the  appointment  of  the 
Receiver  is  sought,  an  opportimity  of  being  heard ;  the 
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Court,  thcrefiHe,  feh  tkai  tkere  masc  ehker  be  a  Ibeuxii^  in  '»^ 
Court  with  aD  tk  eridcBce  ic^pkite  w  ouUe  tbe  Court  u>  ^^'' 
make  such  order  as  h  diould  thiuk  pnper,  gt  if  the  pr»- 
eeedings  were  to  be  caiiicd  om  in  chamber  iu  order  w  save 
eipense,  that  sooethi^  mkI  be  dpoe  to  enable  the  debtor 
to  show  whj  his  lands  diould  not  be  cstciukd.  The  Court, 
therefore,  summons  the  partr  to  show  cause  whj  the 
Beeeirer  should  not  be  appooBtcd,  ot^  in  other  wonk,  whj 
the  petitioner  should  not  hare  the  medr  be  seeks.  The 
way  in  iriiich  it  docs  this  is — First,  what  is  called  a  condi- 
tional order  is  issued  ;  this  is  made  on  a  petition  presented 
to  the  Chanedlor,  and  afio*  statii^  that  a  petition  has  been 
presented,  Terified  by  affidatit,  it  directs  the  blaster  to 
sf^int  a  BeedTer  orer  the  lands,  or  a  competent  part 
thereof^  unless  in  ten  dajs  cause  be  shown  to  the  eontiarr. 
This  is  said  to  be  the  order  which  binds  the  popcrtj — to 
be,  in  &ct,  an  absolute  <ffder,  and  to  bind  from  its  date.  If 
cause  is  not  shown,  the  absolute  order  follows,  which  directs 
the  Master  absolutdj  to  appoint  a  Beeeirer,  and  to  state 
the  amount  of  the  recognixanee,  and  to  select  the  lands 
over  which  he  is  to  be  appointed.  This  is  the  absolute 
order,  although  it  does  not  comply  with  the  directicms  of 
the  Act  of  Parliament,  for  it  contains  no  direction  to  the 
tenants  to  pay,  nor  does  it  state  the  amount  of  the  recog- 
nizance, so  that  the  requisites  of  the  statute  are  not 
complied  with  by  the  order,  but  it  is  absolute— it  is  a 
side-bar  order  during  term,  and  is  in  practice  permitted  to 
be  so  out  of  term,  but  eyidently  wrongly,  as  the  Act  does 
not  authorize  this.  The  Master  then  makes  his  report ; 
the  order  is  then  made  confirming  his  report,  and  in  this 
order  the  particular  lands  are  specified;  it  directs  the 
tenants  to  pay,  and  the  sum  of  the  recognizance  is  for  the 
first  time  specified,  so  that  undoubtedly  this  is  the  order 
complying  with  the  Act  of  Parliament. 
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1843.  It  was  contended  before  me  that  the  conditional  order 

Bust  ^^^^  i}^q  binding  order,  but  it  is  not  contended  that  it  is 
Bernard,  binding  unless  followed  by  another  order.  It  is  not  of 
itself,  then,  an  execution  executed  ;  it  most  wait  for  a 
further  time  and  for  further  acts,  depending  not  on  the 
Court  but  on  third  parties,  whether  they  come  in  to  make 
it  absolute,  before  it  can  be  pronounced  to  be  an  execution 
executed.  Can  it,  then,  be  said  that  this  is  a  binding  order, 
which  is  mere  waste  paper  if  the  parties  do  not  act!  And 
though  the  Court  will  prevent  abuse,  yet  within  some  time 
it  must  depend  on  the  will  of  third  persons  whether  it  is 
to  be  an  execution  executed,  and  within  what  time  are  they 
to  come !  It  is  clear,  therefore,  that  this  order  is  not  a 
compliance  with  the  act  of  parliament.  It  is  said  that  it 
is  made  good  by  relation ;  but  how  by  relation  t  What 
has  relation  to  do  with  it ! — it  is  issued  merely  for  the  eske 
of  justice.  Suppose,  instead  of  issuing  a  conditional  order, 
I  should,  as  it  is  my  intention  to  do  for  the  future^  issue  an 
order  in  this  way : — "  Let  the  debtor  have  notice  that, 
*^  unless  he  show  cause  to  the  contrary  in  ten  days,  an  order 
^^  will  be  made  appointing  a  Receiver.'^  Could  it  be  said 
that  that  order  would  bind  the  property,  or  would  amount 
to  an  execution  executed !  And  I  see  no  objection  to  an 
order  of  that  kind  (aj.  Suppose,  instead  of  this  cham- 
ber practice,  where  the  petition  is  not  mentioned  in  Court 
unless  when  contested,  there  were  two  motions  in  Court,  as 
in  the  Exchequer,  where  the  first  two  orders  are  obtained 
by  counsel  in  Court ;  suppose  the  Court  put  the  common 
fiat  for  hearing  on  the  petition — '^  let  all  parties  appear  in 
"  Court  the  next  day  of  hearing  petitions,^^  on  notice  being 
given,  that  would  be  quite   right,  and  yet  there  would  be 

(a)  See  Order  \oi,  27th  of  March,  1813. 
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no  reason  to  say  that  the  judgment  creditor  on  the  face  of       ^^^- 
the  proceedings  had  execution  before  the  hearing. 

There  is  nothing  in  the  Act  to  show  that  the  petition  is 
to  give  execution  executed.  If,  in  the  exercise  of  judicial 
consideration,  I  said  in  chamber,  that  I  would  hear  the 
matter  in  Court,  and  that  I  would  expect  the  party,  in 
order  to  enable  me  to  make  the  order,  to  supply  the  names 
and  denominations  and  value  of  the  lands,  so  as  to  fix  the 
amount  of  the  security,  the  fiat  would  only  be  notice,  and 
what  would  the  judgment  creditor's  right  be  until  the 
petition  was  heard ;  he  must  wait  for  the  petition  day  and 
for  his  counsel's  turn,  which  would,  of  course,  occasion 
considerable  delay,  and  why  then  should  proceedings  out 
of  Court,  which  are  adopted  to  save  expense,  give  the 
judgment  creditor  so  great  an  advantage. 

My  opinion  is,  that  the  conditional  order  is  not  the 
order  contemplated  by  the  Act,  but  notice  that  an  order 
will  be  made,  and  I  am  clearly  of  opinion  that  this 
conditional  order  is  not  an  execution  executed  within  the 
meaning  of  the  statute.  I  have  been  furnished  with  papers 
shewing  the  practice  in  the  Exchequer,  and  I  am  not  sur- 
prised that  they  should  have  come  to  a  di£ferent  determi- 
nation. I  can,  with  sincerity  say,  that  I  should  distrust 
my  own  opinion  if  it  were  opposed  to  theirs ;  but  they 
adopt  a  different  course  of  practice.  Their  first  order  is  a 
regular  conditional  order ;  it  is  more  in  the  form  of  an 
order  nisi  than  ours  is :  the  absolute  order  is  made  in  Court, 
and  it  is,  that  the  conditional  order  be  made  absolute  as 
desired;  it  does,  therefore,  appear  to  be  an  acting  upon 
the  first  order.  Here  the  first  order  is  conditional  for  the 
Receiver ;  the  second  order  does  not  make  the  first  absolute 


r. 
Bernard, 
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^  '^'  .  in  the  same  way.  Then  comes  a  side  bar  rule  in  the 
^^*^  Exchequer  on  the  second  order.  In  the  absolate  order  thej 
go  further  than  we  do,  for  they  name  the  amount  of  tbe 
recognisance,  and  say,  *^  to  whom  the  tenants  are  to  pay 
^*  their  rent  on  being  served  ;^  therefore  their  second  order 
does  comply  with  the  Act,  which  ours  does  not ;  then  then 
is  a  side  bar  rule  that  the  tenants  do  pay  their  rents.  I 
think  it  likely  that  the  form  of  the  proceedings  leads  to  the 
difference  in  the  practice.  I  leave  the  question  where  I  find 
it,  as  to  whether  the  second  order  is  the  order  within  the 
Act.  I  must  have  the  practice  altered  so  as  to  prerent 
doubt ;  but  I  think  that  the  Master  of  the  Bolls  came  to  i 
very  sound  conclusion,  and  I  affirm  his  decision  and  refue 
the  motion,  but  without  costs. 


WISE  V.  BERESPOBD. 


Jan,  18. 

A  gTBUt  of 

rb^nSTce  Z  ^^^  ^^^  ®^^  ^^^  *^®  ^^-  William  Beresford  being 
^l^^.'thf  ^  rector  and  vicar  of  Inniscarra,  in  the  diocese  of  Cork, 
cS^^i^c^a'ii'  Cloyne,  and  Ross,  and  as  such  seized  of  the  glebe  lands  and 
extendiDgoniy  ^j^^es  thereot  did  by  indenture  bearing  date  the  15th  day 

to  successors  -^  j  n  ^ 

^' A^^ent  ^^  ^^y*  ^®^^'  *^*  "^^®  between  the  said  William  Berea- 
on  a'^teiefice  ^^^^  ^^  ^'^®  ^^  P*^'  Thomas  Wbe  (the  plwntiff)  of  the 
^^on  ^Ittot  ^^^^^  P*^*»  *^^  Francis  Wise  of  the  third  part,  in  consi- 
To^'the  ^^.  deration  of  £2083  6«.  8rf.  paid  him  by  Thomas  Wise,  grant 
ment  so  as  to  ^^  Thomas  Wise,  his  executors,  administrators,  and  assigns, 
ch^^n  the  *^  annuity  of  £229  3*.  4d.  during  Beresford's  life,  charged 
benefice  by  a   qjj  ^Jj^  glebe  and  tithes,  and  did  by  same  indenture  alflo 

deed  subse-  ^  »  ./ 

quent  to  the     demise  to  the  said  Francis  Wise,  his  executors,  adminis- 

judgment,  but  '  ' 

sc'uestraU^n   *^'^*'^^^»  ^"^  assigns,  the  glebe  and  tithes  for  a  term  of 
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lineiy-nine  years  to  secure  the  recvlv 

mmit  J :  that  Beresford  gave  a  milhBwnil 

lenalty,  apon  which  jndgiMBl 

rerm,  1835  ;  that  one  Maiy : 

4  Michaelmas  Term,  1831,  dbttiaai  a; 

igainst  the  said  Williaai  BetealariL, 

A  Jleri  facias  to  the  shoiff  of  flie 

for  ^1277  IQs.  6d.;  that  to: 

Mdb  ftoM,  and  that  diera^oB  j 

trari  faeioi,   dimstod  to  Ife 

ander  it  one  Robert 

biitor  by  the  bishop  orer  tlie  itSmimtPn  ^mAst,  mtA  Om. 

she  claimed  prionty  of«r  ife  fdaantaST:;     ani  iLt  biB 

prayed  that  the  plaJntHTg  wBaaautf  va^  fe  iniiiiimi  % 

charge  on  the  glebe  and  tifliea,  ani  ikst  fnmtim  <#  'flie 

plaintiff  and  Mary  N€ 


Mary  Newman  fay  lier  annw  Hhttud  iikat  \m  f..  fa. 
issned  on  the  12th  dar  of  Jumei,  IMl,  ani  wvt  TgoaruA  vii 


the  2nd  of  Norember^  IMl ;  llal  htr  mf^fa.  mtwsA  <& 
the  3rd  day  of  XoTember,  IMl ;  tLat  %m  1^  Mi  ^  Hut 
same  month  the  Imfaop  did  M^MBiec,  attl  aomrfiif^  did 
on  said  day  appoint  Actet  Bjubmwi  >ii<|aii<lialiM^  «f  iht 
temporalities  of  Ibe  benfAee,  attd  — liifHid  ftat  Ae  dedl 
<^  annnity  was  Toid,  and  tJbat  at  aO  miii  dbe  wnier  Iter 
judgment  and  seqvestntm  had  prioiity  ti^  Ae  phJnfHT 


Mr.  BeryMuU  Wmmm  and  Mr.  W.  BrmLu  <l.C.turihtt 
pbintiffl  The  validity  of  tlie  prmai  «f  tlie  annity  has 
been  established  by  BMmmm  t.  Wfmm  (m).  The  same 
thing  was  daeidad  in  Ueica^e  r.  ArtUUkf  if  Tori  (ly, 
as  to  cases  oocorring  in  Eagbod  when  the  Knglifdi  statnt^ 


(m)  Hs«.  3a(.  '»)  «  Smu  294,  1  Mj.  k  C  M7 
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13th  Eliz.  cap.  20,  was  not  in  force  there.  In  Catth  t. 
WarringUm  (a)  it  was  admitted,  that  as  against  a  benefice 
creditors  take  priority  according  to  the  date  of  thdr 
executions,  and  the  judges  decided  that  the  judgment 
did  not  affect  the  living ;  so  also  in  Sterling  v.  Wynne  (i), 
WhUe  V.  The  Bishop  ofPeUrbonmgh  (e%  Silver  y.  Tie  BiAop 
(f  Norwich  (d)j  Bennett  y.  Apperleg  {e)^  Egan  y.  HeeiMn  (/). 
In  Stronge  v.  OrmAy  (g)^  a  receiver  was  i4>pointed  at  the 
suit  of  the  grantee  of  an  annuity  charged  on  a  benefice. 
Eobinson  v.  Wynne  has  been  frequently  acted  on;  Chief 
Baron  Joy  there  uses  two  arguments  to  show  that  such 
grants  are  valid  notwithstanding  10  and  11  Car.  I.  cap.  3, 
namely,  that  the  Act  manifestly  did  not  contemplate  in  the 
case  of  leases  that  the  lessor  would  have  power  to  avoid 
them,  and  that  by  10  and  11  Car.  I.  cap.  2,  charges  are 
not  invalidated  during  the  residence  of  the  grantor.  Can 
10  and  11  Car.  I.  cap.  3,  be  considered  as  directly  opposed 
to  the  preceding  chapter  I  This  latter  has  been  repealed  by 
5  Geo.  IV.  cap.  91,  but  that  does  not  affect  the  inter- 
pretation it  gives  to  cap.  3. 

The  Attorney-General  and  Mr.  /.  8.  Toumsend^  jun.  for 
the  defendant  Newman.  In  England  such  a  chaige  would 
be  invalid.  [Lord  Chancellor — That  depends  on  the  Acts 
of  Parliament.]  Yes;  but  the  cases  illustrate  the  language 
of  the  Irish  statutes,  Saltmarehe  v.  Hewett  (A).  There  are 
in  10  and  11  Car.  I.  cap.  3,  in  just  as  strong  words  against 
alienation  as  there  are  in  13  Eliz.  cap.  20,  Eng.  In 
Robinson  v.  Wynne^  it  is  said  that  chapter  3  only  ap- 
plies to  the  successor ;  but  much  appears  on  the  Elnglish 


(a)  5  B.  &  Ad.  447.  (6)  1  Jones,  51.  (e)  3  Swaos,  109. 

(rf)  3  Swans,  1 12  n.  («?)  6  B.  &  C.  630.  (/)  1  FL  &  K.  39. 

{g)  2  Hog.  55.  (A)  1  Ad.  and  E.  812. 
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statute  to  show  an  intention  to  confine  ita  provisions  to  ^  '    ^ 

the  successor,  which  does  not  appear  on  the  Irish  Act ;  r. 

but  the  cases  in  England  do  not  adopt  the  construction. 
The  policy  of  the  Acts  is  to  prevent  anticipation.  This 
is  not  the  case  of  a  debtor  seeking  to  set  aside  his  own 
charge,  but  of  a  prior  creditor  asserting  his  rights.  [Lobo 
Chancellor — Supposing  you  are  right  in  your  eonstmc- 
tion  of  the  Statute  of  Charles, why  should  not  your  se- 
questration be  also  cut  down  !]  In  Saltmanhe  v.  HewetU 
the  distinction  is  taken  between  cases  in  which  the  war- 
rant of  attorney  to  enter  up  judgment  does,  and  where 
it  does  not  disclose  an  intention  to  charge  the  benefice* 
[LoBD  Chancellob — Nothing  can  be  more  unsatisfactory 
than  to  leave  the  validity  of  the  charge  to  depend  on 
the  concealment  of  its  purpose.]  In  Wynne  v.  Bof^insan^ 
on  error  (a),  and  before  the  House  of  Lords  (i),  it 
seems  to  have  been  assumed  that  the  annuity  was 
void.  Public  policy  is  against  the  charge.  [Lobd 
Chancellor — The  policy  is  very  badly  worked  out  if 
you  can  affect  the  charge  indirectly.}  The  principle  is 
established  in  England.  [Lobd  Chancellob — I  do  D^/t 
dispute  that ;  but  I  do  not  like  the  principle.]  Tbey  say 
on  the  other  side  that  our  judgment  is  not  a  lien,  but  tliat 
proves  its  validity  as  a  charge;  cap.  2  bein;^  repeal/^ 
cap.  3  stands  as  it  would  if  the  other  bad  never  been 
passed,  and  the  inconsistency  between  them  eann^H  1^ 
relied  upon. 

Mr.  JenKm,  in  reply. 

(«)  1  Hwlft.  k  B.  3«^.  (i)  4  BL  V  H.  t7. 

VOU  IL  % 
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^     '^'     ^      The  case  was  directed  to  stand  over  for  farther  argu- 
^^"        raent  upon  the  question  of  priority. 

Bebesfobd. 

January  18.       Mr.  Sergeant    Warren  for    the   plaintiff* — Before  the 
statute  of  Westminster,  the  subject  had  no  power  to  seize 
the  lands  of  his  debtor,  or  to  bind  his  lands.     The  writ 
which  this  statute  gives  is  one  to  be  directed  to  the  sheriff; 
but  the  statute,  according  to  Lord  Coke  (a),  ^^doth  not 
"  take  away  the  privilege  which  the  law    giveth  to  any 
^*  person ;  and  therefore  no  elegit  upon  this  act  shall  be 
^'  sued  against  the  heir  of  the  conusor  during  his  minority.'' 
By  Magna  Charta,  ''all  ecclesiastial  persons  shall  enjoy 
"  all   their  lawful  jurisdictions  and  other  their  rights, 
"  wholly  without  any  diminution  or  substraction  what- 
''  soever  "  (i),  and  all  writs,  as  to  ecclesiastical  debts,  are 
directed  to  the  bishop,   and   there  was  no  intention  in 
the  legislature  to  restrict  the  rights  of  the  church.     The 
statute  of  Westminster,  where  it  did  not  give  a  new  right, 
did  not  alter  the  time  at  which  the  debt  became  a  charge.— 
Gilh.  on  EaecutionSy  37.     Copyholds  were  held   not  to  be 
within  the  act,  as  the  freehold  was  in  the  lord,  ii.  39. 
And  an  elegit  ''  does  not  lie  of  the  glebe  belonging  to 
"  the  parsonage  or  vicarage,  nor  to  the  church-yard,  for 
''  these  are  each  solum  Deo  eonsecratum^''  ih.  40.    In  Ster- 
ling V.  Wynne  (c),  the  Chief  Baron  says,  "  it  is  established 
"  that  a  judgment  does  not  bind  ecclesiastical  property ;" 
and  in  such  cases  creditors  take  priority  .'according  to  the 
dates  of  their  sequestrations,  Cottle  v.  Warrington. 

The  Attorney-General. — In  the  early  cases  doubts  were 
entertained  as  to  the  power  of  clergymen  to  affect  their 

(a)  2  Inat.  395.  (6)  1  Inat  3.  (c)  1  Jonef,  I,  63,64. 


u 
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benefices   by  their   debts,   and   some   of  the   propositions  ^     '^^^'    ^ 
therefore  laid  down,  are  not  sustainable,  such  as  in  Arbuckle  ^J^ 

y.Poole(a).     Between  I803andl8l7,  the  13  Eliz.cap.  20,  Beresfobd. 
was  not  in  force,  having  been  repealed  by  43  Geo.  III. 
cap.  84,  and  revived  by  57  Geo.  III.  cap.  99,  and  this 
explains  the  differences  among  the  decisions.    Doe  v.  7\im- 
merville  (h)  shows  that  at  common  law  there  was  no  objec- 
tion to  a  clergyman's  charging  his  benefice :  so  in  equity 
White  y.  Bishop  of  Peterborot^h^  in  which  case  it  would 
appear  from  Lord  EldofCs  remark,  *^  that  where  a  creditor 
^'  of  a  clergyman  seeks  to  obtain  payment  of  his  debt  by 
**  judgment  and  sequestration,  he  is,  in  the  contemplation 
'^  of  this  Court,  in  the  same  state  as  any  other  creditor  who 
has  taken  out  execution  ;  and  a  creditor  having  taken  out 
execution  cannot  obtain  property  against  an  estate  created 
prior  to  his  debt^'*'  that  he  thought  a  sequestration  had 
relation  back  to  the  date  of  the  judgment.      [Lord  Chan- 
cEixoB. — I  consider  Lord  Eldon  in  that  case  to  apply  him- 
self to   the  bycts  before  him.]      The  cases  in   England 
depend  upon  the  statute  of  Elizabeth,  and  the  observations 
in  Coiile  v.  Warrinfftony  which  have  been  relied  upon,  must 
be  referred   to  that  ground.      If  there  be  no  legislative 
enactment  in  this  country  to  prevent  a  charge  upon  the 
benefice,  the  clergyman  might  assign  the  whole  to  a  trustee 
for  a  creditor. 

The  Lobd  Chancellor. 

As  fiur  as  regards  the  point  discussed  to  day,  suppos- 
ing I  decide,  as  I  shall  proceed  to  do  immediately, 
that  there  is  no  statute  law   to   prevent  a  clergyman 

(o)  3  B.  Ic  p.  321.        (b)  6  B.  &  C.  126. 

x2 
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'8^-  charging  his  benefice,  it  is  now  shown  that  the  property 
^""  in  question  here  may  be  made  the  subject  of  a  convej- 
Bbbeipobd.  ^jjg^^  jmj  j^  recoverable  by  the  grantee  in  ejectment; 
whether  this  would  have  been  so  under  the  ancient  law, 
I  am  not  called  upon  to  decide ;  but  the  modem  authori- 
ties are  conclusive  on  the  point.  The  right  of  the  plaintiff 
to  the  rent-charge  is  therefore  undeniable,  because  the  cm- 
veyance  binds  it,  and  it  may  be  recovered  by  the  ordinary 
forms  of  law. 

The  question  here,  however,  is  what  is  the  operation 
against  the  plaintiff's  right  of  a  judgment  which  was 
obtained  prior  to  the  grant  to  the  plaintiff,  but  sequestra- 
tion upon  which  was  not  issued  until  subsequently.  It  lias 
been  shown  clearly  that  a  benefice  is  not  within  the  statute 
of  Westminster,  and  independently  of  the  words  of  that 
statute  this  would  appear  from  this,  that  the  writ  of  seques- 
tration does  not  go  at  common  law,  but  to  the  bishop,  and 
the  sequestrator  b  his  bailiff,  and  is  accountable  to  hin). 
You  get  the  process  not  at  common  law,  but  indirectly  by 
an  application  to  the  Ecclesiastical  Court,  which  appoints 
the  sequestrator.  A  sequestration  creditor  cannot  main- 
tain an  action  at  common  law,  and  so  is  essentially  dif- 
ferent from  a  judgment  creditor  who  has  issued  an  elepUy 
for  he  can  maintain  ejectment  (a).  I  must  say  I  do  not  see 
how  a  judgment  can  give  a  lien  on  a  benefice,  so  as  to  make 
a  subsequent  sequestration  rank  in  priority  to  a  deed. 
It  does  enable  you  to  obtain  a  sequestration,  and  so  put 
yourself  in  possession.  My  impression  is,  that  it  does  not 
give  such  a  charge  as  to  make  the  sequestration  take 
priority  according  to  the  priority  of  the  judgment;  but 
it  is  a  legal  question,  and  if  the  defendant  wishes  to  have 

(a)  See  Harding  r.  Jlall,  10  M.  &  W.  42. 
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that  decided  at  law,  he  may  take  a  case.      The  argument  ^^ — --r ^ 

for  the  defendant  establishes  the  binding  nature  of  a  grant,  v- 

BinitiroiiD. 

bat  fiuls  in  the  case  of  a  judgment.     I  must  therefore  hold 
that  the  deed  has  priority,  unless  it  be  void  by  statute. 


To  come  now  to  the  general  question,  and  a  very  im- 
portant one  it  is.  Two  questions  were  raised  here,  the 
second  I  have  already  disposed  of ;  the  other  I  am  proceed- 
ing to  consider — ^whether  the  statute  law  prohibits  this 
grant.  The  point  was  decided  in  favour  of  the  annuitant 
in  Robinson  v.  Wynne^  which  case  has  been  frequently 
followed ;  but  this  I  was  told  was  intended  to  be  an  appeal 
upon  the  point,  not  that  I  have  power  to  overrule  a 
decision  of  the  Court  of  Exchequer,  but  I  am  not  bound 
by  it. 

It  was  argued  that  the  grant  to  the  plaintiff  was  void  under 
10  &  11  Car.  I.  cap.  3,  and  that  the  7th  section  of  10  &  1 1 
Car.  I.  cap.  2,  could  not  prevail  agsunst  this  express  enact- 
ment of  the  later  statute.  This  section  was  compared  to  the 
English  statute  13  Eliz.  cap.  20,  although  it  was  admitted 
that  there  were  words  in  that  statute  which  are  not  in  the 
Irish  one.  The  10  &  11  Car.  I.  cap.  2,  sec.  7,  was  enacted 
to  prevent  the  clergy  absenting  themselves  from  tlieir 
livings.  10  &  11  Car.  I.  cap«  3,  avoids  all  grants  by 
ecclesiastical  persons  other  than  soch  leases  and  grants  as  in 
that  Act  or  any  other  Act  made  or  to  be  made  in  ttiat  [par- 
liament should  be  expressed  and  aothorized  to  be  riiadi.**  It 
appears  as  if  the  second  statate  was  to  protect  the  stu> 
cessor,  not  to  restrain  the  parson  from  making  tti«  grafit ; 
by  the  fourth  section  the  rents  reserved  opon  ttie  Uamm  in 
secured  to  the  soeoessors,  and  the  |ireamUe  also  sli//tri«  iliai 
the  successor  was  in  view. 
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^^^'  ^  It  is  a  violent  construction  to  suppose  that  the  two 
statutes  clash ;  I  do  not  think,  however,  that  there  is  anj 
necessity  for  such  a  construction.  The  seventh  section  of 
the  first  statute  shows  that  in  the  view  of  the  legida- 
ture,  gifts,  grants,  alienations,  leases,  &c.  of  benefices  would 
be  valid  against  the  incumbent ;  and  then  it  proceeds 
to  avoid  them  in  case  of  non-residence — ^the  object  of  diis 
section  of  the  statute  being  to  insure  residence.  The  pro- 
vision of  the  seventh  section  avoiding  grants  in  case  of 
non-residence  was  absurd,  if  the  provisions  of  the  accom- 
panying act  were  designed  to  prevent  their  creation.  By 
the  eighth  section  of  the  first  statute  a  power  over  the 
glebe  lands  is  given  to  parsons  and  vicars,  in  certain  cases 
to  make  leases ;  and  it  is,  I  apprehend,  this  power  which 
is  referred  to  in  the  exception  in  the  second  statute. 
The  statutes  are  not  inconsistent ; — the  first  relates  to 
parsons  themselves,  and  is  partly  enabling  and  partly  dis- 
abling, so  that  they  cannot  in  certain  cases  encumber 
the  benefice  so  as  to  bind  themselves.  The  second  statute 
was  passed  to  prevent  the  acts  of  ecclesiastical  persons 
binding  their  successors,  unless  by  leases  in  that  or  the 
former  Act  authorized ;  so  that  after  the  passing  of  it,  a 
grant,  though  with  the  consent  of  the  patron  and  ordinary, 
could  not  bind  the  successor,  as  it  embraces  parsons 
and  vicars,  as  well  as  the  higher  ecclesiastics.  The 
Attorney-General  would  have  me  treat  the  first  statute, 
as  implying  a  power  in  the  parson  to  make  grants, 
and  to  suppose  that  by  the  second  statute  this  power 
was  taken  away ;  this  inconvenience  does  not  exist  if  the 
first  statute  is  taken  as  having  relation  to  the  parson  him- 
self, and  the  second  to  the  successor  only.  The  seventh 
section  of  the  first  statute  is  clearly  confined  to  the  parson 
making  the  grant,   as  the  event  upon  which  the  grant 
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is  avoided,  if  it  happen,  must  happen  during  his  incura-        1843.     ^ 
bency.     The  second  statute  extends  to  the  successor,  and       ^J" 
the   only  question  is,   is   it   confined  to  him !— I  am  of  B«»»»'o»*>- 
opinion  it  is. 

This  case  does  not  stand  on  the  same  footing  as  the 
cases  on  the  English  statutes;  13  Eliz.  cap.  10  was  a  dis- 
abling statute,  passed  for  the  benefit  of  the  successor  and 
corresponding  partly  with  the  second  Irish  act ;  13  Eliz. 
cap.  20,  corresponds   more  completely  with  the  seventh 
section  of  the  first  Irish  act ;  but  this  clause  was  added  to 
the  English  act—''  and  that  all  chargings  of  such  benefices 
"  with  cure  hereafter  with  any  pension  or  with  any  profit 
'<  oat  of  the  same  to  be  yielded  or  taken,  hereafter  to  be 
''  made,  other  than  rents  to  be  reserved  upon  leases  hereafter 
'^  to  be  made  according  to  the  meaning  of  this  Act,  shall  be 
**  utterly  void."'    Now,  the  English  Act,  which  was  passed 
fir8t(a),  prohibited  the  parson'*s  making  any  grant,  in  terms 
quite  as  general  as  the  first  section  of  the  Irish   Act, 
10  &  11  Car.  I.  cap.  3,  and  then  the  second  Act  imposed  the 
particular  restriction.    This  shows  that  the  general  dis- 
abling statute  did  not  prevent  parsons  binding  themselves, 
for  if  so,  it  would  be  useless  to  make  the  provision  as  to 
non-residence ;  it  was  intended  to  allow  them  to  bind 
themselves  by  leases  if   resident,  but  to  prevent  their 
encumbering    their    livings    in    any  event ;  the  statute 
13  Eliz.  cap.  20,  was  therefore  passed;  but  this  statute 
would  have  been  wholly  unnecessary  if  the  13  Eliz.  cap.  10, 
Lad  already  prevented  the  parson  aliening,  so  as  to  bind 
himself. 


(a)  13  Eliz.  cap.  10. 


292  CASES  IN  CHANCERY. 

Irish  statutes  in  general  corresponded  with  the  English 
statutes  which  had  been  passed  on  the  same  subject  matter, 
BBREtFOKD.  jj^|.  Y^QYQ  ^jjg  object  was  di£ferent;  the  intention  in  the 
English  legislature  to  allow  leases  to  bind  the  parson  who 
made  them,  was  extended  by  the  Irish  legislature  to 
charges  and  incumbrances  as  well  as  leases,  if  he  resided, 
and  accordingly  they  omitted  the  concluding  clause  in  the 
first  section  of  the  IS  Eliz.  cap.  20. 

It  was  argued  that  although  the  10  &  II  Car.  I.  cap.  3, 
was  general  in  its  terms,  yet  that  it  did  not  necessarily 
clash  with  the  other  statute,  because  that  by  the  exception 
it  meant  to  refer  to  the  seventh  section,  which  implied 
a  power  to  make  grants;  I  have  already  said,  I  think 
the  reference  was  to  the  eighth,  not  the  seventh  section ;  it 
was  then  argued  that  the  repeal  of  the  seventh  section 
by  the  5  Geo.  IV.  cap.  91^  left  10&  11  Car.  I.  cap.  3,  as  it 
would  have  been,  if  10  &  1 1  Car.  I.  cap.  2,  had  never  been 
passed ;  but  this  argument  is  without  foundation,  becaose 
the  seventh  section  is  only  referred  to  to  show  what  was 
the  meaning  of  the  legislature  at  the  time  of  passing 
10  &  11  Car.  I.  cap.  3.  On  the  whole,  then,  I  am  of 
opinion  that  Robinson  v.  Wynne  was  properly  decided,  and 
that  I  am  bound  to  follow  it. 


The  offer  of  taking  a  case  to  a  court  of  law  was  not 
accepted. 
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M'DERMOTT,  m 

I4L 


Xhb  Lunatic,  iHio  ms  a  ilimnwii  oml  ka4  bca  cmm-  ^^^'^^J^^ 


miited  to  piimii  in  tOBBoapimat  of  iinf  W«ack  of  dbe  * 
peace,  committed  Inr  liira  |imio»fflr  to  hk  kariaf 
found  a  lunatic ;  but  sabBeqpcBtlr  to  hk  haTin^  I 
committed,  he  had  been,  mder  \  k.^  Yic.  c  27. 
ferred  by  warrant  of  the  Loprd  f  hnnnini  to  a 
asrlam,  and  fldMeqaentlr  to  his  bein^  «>  tnmeiemA  a 
commissi<m  of  lanacr  waa  isned  in  recoct  of  himi,  ani  br 
this  he  had  been  foond  to  be  a  Innatie ;  a  fCTKin  kadtfccB 
been  appointed  Coinniitlee.  and  he  ^plied  to  the  SQ^fvnMCi  of 
the  lunatic  asrlnm  in  vhidb  the  huuditwM  fxmtSmgfL  to  hare 
the  lonatic  deliTcred  ^  to  hiaiu  TW  ^vT'oaftin  kma^ 
reeeiTed  the  Imatic  mder  a  wjiuni  fir«  the  Lgri  lieute- 
nant, reAised  to  ddircr  ^  their  durst  mmkmt  ih^  wen: 
directed  to  do  so  br  hk  FTffUmer.  TW  fx4UK3i;:/Mr  th^fli 
aj^ed  at  the  Chief  Seoecarr's  f,^^at.  Imt  w»  dw^nr 
infonned  that  the  ^plkatka  mut  b«r  nude  P"/  tktr  ly^ 
Chancellor,  in  vhoae  care  the  faaHHie  thcB  wm* 


Hr.  r.  ItlkrmM  mam  apfficil  w  bdttif  ^4  tU  Cmh- 
mittee  £qc  an  ofder  ifon  dke  ^yrstwvnf  *4  tk^  \mmaaie. 
asrlnm.  to  idawvr  mf  dke  fanatic  TV:  I^mA  Choftodkc 
at  first  intimated  that  he  w>HddRf)m^tferaKtkrtimfr^^tV 
Lord  litmumax  t^  make  dbe  oHer  ;  htt  the  fMkiUr' 
GtmtrmL  «ho  jpfuiiui  w  bdhaif  ''^  the  ttmtm. 
infbrand  hi§  Liifchip  that  the  peri»i  far  tribidk  the  I 
had  been  imf c^.«ksd  had  €Xf«r(dL 


294  OASES  IN  CHANCERY. 

1843.  The  Lobo  Chancbllor  said— That  being  the  case,  I  can 

^^*  »•«  make  the  order  on  my  own  authority ;  bat  on  accomit  of 
the  dangerous  nature  of  the  lunacy,  my  order  shall  be,  that 
the  governors  of  the  lunatic  asylum  in  which  the  lunatic  is 
at  present,  shall  deliver  him  up  to  be  placed  in  such  asylum 
in  or  near  Dublin,  as  the  Committee,  with  the  approbation 
of  the  Master,  shall  appoint.  The  expenses  of  the  com- 
mission of  lunacy  and  of  the  removal  of  the  lunatic,  now 
ordered,  should  be  paid  out  of  his  estate. 


CROZIER  V.  CROZIER. 


Jan,  17,  26. 

By  settle-  J  oHN    Rosborough  being    seized  in  fee  of  the  lands  of 

ment  on  the 

marriage  of    Gortra,  in  the  county  of  Fermanagh,  by  indenture  of  lease 

J.  C«  certain 

fee  simple      and  release,  of  the  22nd  Dec.  1787,  conveyed  them  to 

lands  were 

conveyedto  J.  ^^  John  Crozier,  his  heirs  and  assigns,  to  the  use  of 
after  his  de-  "  him,  the  said  John  Crozier  and  his  assigns,  for  and 
of  his  chUdren,  ^^  during  the  term  of  his  natural  life,  without  impeach- 
c.  as  he  should  ^' ment  of  waste  and  from  and  after  his  decease  then 

by  deed  or  will  ,  , 

appoint,  and  '^  unto,  and  to  the  use,  and  to  and  amongst  such  one 
and  assigns,  ^'  or  more  of  the  child  or  children  of  him  the  said  John 
of  such  ap-  *'  Crozier,  by  Catherine  Crozier,  otherwise  Rosborough, 
the  children  "  his  Wife,  whether  son  or  daughter,  as  the  said  John 
having  had  se^  "  Crozier,    by  any   deed    executed   in  his  life   time,  or 

veral  children, 

devised  these 

lands  and 

others  to  C.  C.  for  life,  upon  condition  that  she  should  maintain,  support,  and  educate  the 

children,  and  after  her  decease  to  his  son  John. 

Held,  that  the  gift  to  the  wife  was  void,  but  the  trusts  in  favour  of  the  chUdren  valid, 
and  that  the  gift  to  the  son  was  good,  the  execution  of  the  power  being  only  Toid  as  to  the 
excess  and  not  in  toto. 

Semble :  The  trust  for  the  maintenance  of  the  children  out  of  the  other  lands  would,  if 
it  had  taken  effect,  have  raised  a  case  of  election  against  them ;  secus  as  to  the  trust  for 
maintenance  out  of  the  lands,  the  subject  of  the  power. 


CASES  IN  CHANCERY.  295 

"  by  liis  last  will  and  testament  by  him  duly  executed        'Q^* 

"  shall  limit  and  appoint,  and  to  the  heirs  and  assigns  of    Cbozier 

**  such  child  or  children  for  ever,  and  for  default  of  such     Cbozi«b. 

^*  appointment  then  to  the  use  and  behoof  of  the  several 

^*  children  of  the  said  John  Crozier  by  the  said  Catherine 

^^  Crozier,  his  wife,  whether  sons  or  daughters,  or  both, 

^«  and  their  several  and  respective  heirs  and  assigns  to 

*^  take  as  tenants  in  common  and  not  as  joint  tenants,  and 

^^  for  default  of  such  issue  to  the  use  of  the  said  John 

*^  Crozier,  his  heirs   and  assigns  for  ever,   yielding  and 

"  paying  a  yearly  rent  of  £4S  a-year  to  John  Bosborough 

"  for  his  life,  and  after  his  decease,  a  rent  of  £24  to  his 

"  heirs  and  assigns." 

John  Crozier  immediately  after  the  execution  of  this 
conveyance  entered  into  possession,  and  so  continued  until 
his  death,  which  happened  on  the  29th  of  January^  1814. 
He  left  his  widow,  Catherine,  and  twelve  children  sur- 
viving, four  of  whom  were  born  after  the  execution  of  the 
will  hereinafter  mentioned. 

The  bill  was  filed  by  Edward,  who  was  one  of  the 
younger  children,  bom  after  the  date  of  the  will,  against 
the  widow  and  John  Crozier,  the  eldest  son  ;  it  stated 
that  John  Crozier,  the  father,  died  in  1814  without 
making  any  appointment ;  that  Catherine  had  entered  into 
possession  after  the  death  of  her  husband,  and  conveyed 
them  to  her  eldest  son,  John,  by  deed  of  the  1st  of  May, 
1817}  and  that  he  was  still  in  possession.  The  bill  prayed 
an  account  of  the  rents  and  profits,  and  a  partition  amongst 
the  children.  Some  of  the  children  were  dead,  and  their 
representatives  were  brought  before  the  Court ;  the  three 


296  CASES  IN  CHANCERY. 

'^^-       others,  bom  after  the  will,  joined  as  oo-plaintifis,  and  the 
Cbozicb     j,^^  ^gpg  made  defendants. 


V. 

Caozier. 


The  defendant,  John,  clumed  to  be  entitled  under  the 
will  of  John  Crozier,  the  elder,  dated  the  22nd  of  Jane, 
1806,  and  the  question  in  the  cause  was,  whether  this  was 
a  good  execution  of  the  power  of  appointment  or  not. 
The  devise  was  as  follows : — 

First — ^^  I  order  that  all  my  just  debts  shall  be  paid 
^^  immediately  after  my  decease. 

^^  /  leave  and  bequeath  unto  my  beloved  mfe,  Catherine 
^'  Crazier^  the  lands  of  Gortra  during  the  term  of  her  natural 
^^  life^  I  also  bequeath  to  her  the  rents,  issues,  and  profits 
^^  arising  out  of  the  lands  of  Moorfield,  otherwise  Cavan- 
^^  tally,  to  take  and  receive  the  same  until  my  son 
^'  John  shall  attain  his  age  of  twenty-three  years,  subject, 
^^  nevertheless,  and  upon  the  express  conditions  hereafter 
^'  mentioned,  that  is  to  say,  that  she  shall  out  of  the  rents 
^^  and  profits  arising  out  of  said  lands  maintain  and  support, 
^^  and  educate  the  several  children,  the  issue  of  said  mar- 
'^  riage  that  shall  be  living  at  the  time  of  my  decease,  and 
^^  in  such  manner  as  my  executors  hereinafter  shall  think 
^'  fit  and  direct,  and  that  after  all  necessary  expenses  shall 
"  be  paid  by  her  for  their  education  and  support,  then  my 
"  will  is,  that  at  the  end  of  each  year  a  regular  account 
^^  shall  be  stated  and  settled  by  her  and  my  executors,  and 
"  that  whatever  sum  there  may  appear  to  be  in  her  hands, 
"  shall  be  lent  out  at  interest,  for  the  purpose  of  accumu- 
"  lating  a  fund  to  enable  my  executors  to  pay  off  the 
"  several  legacies  at  the  certain  times  hereinafter  for  that 
"  purpose  mentioned.'' 
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He  then  directed  his  executors  to  receive  the  rents  of  ^     '^^'     ^ 
other  lands  called  Derrykerb,  Drumsastry,  and  Camabray,     Cbozibb 
for  the  purpose  of  paying  off  the  legacies,  given  by  his  will.     Cbozibr. 

He  then  bequeathed  to  his  seven  younger  children  legacies 
of  ^500  each,  to  be  paid  at  twenty-one,  or  marriage ;  and  if 
any  of  them  should  die  before  that  period,  the  share  to  go  to 
the  survivor.  "  I  give  and  devise  to  my  eldest  son,  John 
"  Crozier,  the  several  lands  hereinafter  mentioned,  that  is  to 
^^  say,  Moorfield,  to  take  to  his  own  proper  use  and  behoof, 
^^  from  and  immediately  after  he  attains  the  full  age  of  twenty- 
^^  three  years  ;  and  I  also  give  and  devise  to  my  taidson  John 
^*  ihslandsofGortiiUjIhrrylkeri^DrumsaBtryyand 
^^  to  tale  to  his  own  proper  use  and  hehoof  from  and  imme- 
"  diately  after  the  decease  of  my  said  mfs,  Catherine  Crozier, 
<^  and  to  take  and  receive  the  rents,  issues,  and  profits,  and 
'^  thereof  for  and  during  the  term  of  his  natural  life,  and 
^^  and  after  his  decease  to  the  heirs  male  and  female  by  him 
'^  lawfully  begotten,  subject  nevertheless  to  certain  incum- 
'<  brances  and  charges  hereinafter  particularly  mentioned 
c«  and  expressed.**^  He  then,  in  case  the  fund  for  the  pay- 
ment of  the  legacies  of  £500  to  the  younger  children 
should  be  deficient,  charged  the  lands  devised  to  John 
with  the  deficiency ;  and  on  &ilure  of  John  and  his  issue, 
he  limited  these  lands  to  his  other  sons  in  like  manner  in 
succession,  and  then  to  his  daughters. 

John  by  his  answer  alleged  that  the  demise  to  him  by 
Catherine  in  1817  was  for  her  life  at  a  profit  rent  of 
£55  4s.  a-year,  which  was  the  full  value  of  the  lands, 
and  which  he  regularly  paid  to  her;  he  also  asserted 
in  the  answer  that  the  lands  of  Derrykerb  were  charged  by 
his  father  with  legacies,  whereas  he  was  entitled  to  them 
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1B43.  in  tail  under  the  will  of  John  Bosborough,  and  insisted 
CBoziEm  that  this  charge  should  be  set  off  against  the  claim  of  the 
CBozixm.    younger  children  on  the  lands  of  Gbrtra  (a). 

The  answer  also  set  up  a  case  of  election,  that  the 
younger  children  had  been  paid  the  legacies  bequeathed  to 
them  by  it,  and  that  if  they  claimed  Gbrtra  they  should 
refund  these. 

Mr.  Sefyeant  Warren^  Mr.  Mwre^  Q.  C,  Mr.  J^% 
Broolej  Q.C.,  Mr.  Armgtrang^  Q*0.9  and  Mr.  PeMes  for 
John  Crozier.  Every  child  has  already  received  mudi 
more  than  his  or  her  share  of  Gbrtra  would  amount  to,  die 
lands  producing  only  ^55  49.  yearly.  Under  the  settle- 
ment of  1797  there  is  no  power  to  appoint  the  quantity  of 
estate  to  be  taken ;  the  power  was  merely  of  selection,  and 
if  one  child  were  selected,  he  must  take  in  fee ;  the  father 
could  not  give  less,  Feame  Cent.  B.  230  ;  Stratum  v.  Besi 
(i)y  per  Mitford  arguendo.  No  doubt,  on  an  appointment 
to  a  person  not  an  object,  with  remainders  over  to  objects, 
the  whole  fails,  the  particular  estate  failing ;  there  would, 
however,  be  no  question  of  the  validity  of  the  appointment 
had  it  been  to  John,  directly,  and  as  John  is  bound  by  the 
doctrine  of  election  to  give  effect  to  the  wife's  estate,  this 
is  therefore  supported,  and  the  technical  difficulty  is 
avoided.  [The  Lord  Chancellor  having  referred  to 
Peters  v.  Morehead  (c),  said,  I  think  what  you  contend 
for  is  new,  because  the  election  must  be  as  against  the  per- 
sons who  would  be  entitled  in  default  of  appointment,  not 
against  the  appointee  of  the  remainder,  he  takes  what  he 
can  get.     You  must  make  out  a  case  of  election  against  all 

(a)  This  was  the  question  in  the  next  case,  which  see. 
(6)  2  B.  C.  C.  233,  p.  235-6.  (c)  Fitz.  156,  Fort  339. 
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the  children.  Where  is  the  diff^enee  mb  to  election,  even  ^  '^^*^  ^ 
Bapposing  this  case  to  be  within  the  ease  in  FU^i^ilAM^  Caozi»m 
between  this  power  and  any  otho'  power !]  Here  sdecting 
John  as  the  child  to  take,  entitled  him  to  the  estate,  and 
giving  anything  out  of  it  to  the  wife  was  taking  it  from 
him.  [Lord  Chanccllob. — There  is  the  fdlacr,  for  the 
testator  does  not  select  the  son  for  the  entire  estate,  it  is 
only  for  the  reversion.]  Suppose  the  testator  had  given 
the  son  the  estate  after  the  wife's  death  without  saying 
more,  the  son  would  take  it  during  the  wife's  life,  the  selec- 
tion having  fallen  on  him,  and  its  being  given  to  a  stranger 
is  the  same  as  its  being  undisposed  of:  £500  is  given  by 
the  will  to  each  of  the  younger  children  in  existence  at  the 
date  of  the  will,  and  maintenance  is  given  to  all  the 
children ;  this  must  at  least  have  amounted  to  £iO  ^jear, 
to  which  only  the  plaintiff's  shares  of  Gortra  would  amount, 
and  this  would  be  a  case  of  dection ;  then  John  agreed  to 
secure  £1000  for  the  four  younger  children.  [Loan  Cbax* 
CBLLOB. — I  do  not  wish  to  go  out  of  the  will,  and  the  pro- 
vision for  maintenance  is  as  good  a  case  for  election  as  any 
other.]  Then  here  there  has  been  aequieseence  for  many 
years. 

The  Attamey-General^  Mr.  Brooh,  Q.  C,  and  Mr.  Gayer 
for  the  plaintiffs.  The  limitation  to  Catherine  is  void  as  not 
authorized  by  the  power :  it  prevents  the  limitation  over 
from  taking  effect ;  if  so,  there  is  no  due  execution  of  the 
power.  The  cases  are  collected  in  2  Sugd.  Pow.  73. 
BrudeneU  v.  Elwe$  (a)  ;  BMnmm  v.  HardeagOe  (h) ;  AUx- 
ander  v.  AUwa%der  (e)  ;  PeUn  v.  Marekead. 


(a)  I  East.  442,  7  Tcs.  jan  ,  3^        (*;  «  T.  B.,  241,  2  Br.  CX.  344, 
(c)  2  Tec  MB.,  640. 
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^  ^^'  ^  It  is  competent  for  us  to  say  that  if  the  expenditure  on 
Cbozibb  ^^^  maintenance  of  the  children  were  held  to  bind  them  bj 
election,  it  would  be  like  an  expenditure  of  the  fee  simple 
[Lord  Chancbllob. — Suppose  that  a  bill  had  been  filed  the 
day  after  the  death,  would  I  not  have  referred  it  to  the 
Master  to  inquire  whether  it  would  be  for  the  benefit  of 
the  minors  to  elect  to  take  under  the  will !  I  would  do  no 
more  now,  independently  of  the  question  of  acquiescence, 
than  put  you  to  your  election  in  like  manner.  Does  not  the 
gift  by  the  testator  of  maintenance  make  a  case  of  election ! 
The  question  is  between  your  clients  and  the  testator;  he 
has  not  given  them  Gortra,  but  he  has  given  them  some- 
thing else.]  The  children  were  unconscious  of  any  election 
having  been  made  for  them.  The  whole  that  they  can  be 
considered  to  have  taken  was  the  annual  amount  of  their 
shares.  Then  as  John  was  twenty<-three  old,  upon  the 
death  of  the  testator,  the  children  got  no  benefit  from  the 
trust  for  maintenance.  [Lobd  Chancbllob. — That  puts 
an  end  to  the  question  of  election.  Mr.  Moore. — The 
trust  for  maintenance  does  not  exclude  Gortra.  Lobd 
Chancbllob. — As  far  as  the  will  goes,  that  is  unimportant]. 
In  Alexander  v.  Alexander  (a),  the  only  word  was  "  pro- 
"  portion,**'  not  *'  manner  and  form.''  Though  all  the  cases 
where  the  previous  limitations  failing  the  remainders  were 
held  void,  were  cases  in  which  the  previous  estates  were  in 
tail,  and  so  the  remainders  would  have  been  bad  for  remote- 
ness, still  the  cases  have  gone  on  the  intention  of  the 
appointor ;  here  there  is  a  perfect  remainder,  and  therefore, 
according  to  the  doctrine  of  Judge  Bulbr  in  Robinson  v. 
Hardcastle  (J)  and  Lord  Kenyon  in  Brudenell  v.  Mwe$  (c), 
it  must  fall  with  the  previous  limitation. 

(a)  2  Ves.,  S.  640.     (6)  2  T.  R.,  2^41,  p.  251.    (c)  East,  442,  p.  433. 
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The  Lord  Chancellor.  ^ ^^^' 

Cmozimn 
r. 

I  have,  at  the  request  of  the  parties,  taken  upon  myself  Cmozizm. 
the  duty  of  deciding  the  questions  in  this  ease,  though  they 
are  properly  questions  for  a  Court  of  Law,  and  I  have 
performed  the  duty  with  some  hesitation.  [His  Lordship 
then  read  the  clauses  of  the  deed  and  will.]  This  was 
treated  as  a  deyise  to  the  wife  for  life,  remainder  to  the 
eldest  son ;  and  it  was  contended  that  as  the  life  estate 
was  void,  the  remainder  was  void  also. 

I  propose  to  consider,  First,  how  the  law  stands  in  the 
case  of  a  devise  of  an  estate  not  under  a  power  of  appoint- 
ment, and  how  far  it  applies  to  this  case ;  Secondly,  the 
extent  of  the  decisions  as  to  appointments  made  under  a 
power,  and  their  application  to  devises ;  and.  Thirdly, 
whether  the  devise  of  the  remainder  in  this  case  to  the  scm 
after  the  void  life  estate  is  struck  at  by  the  authorities  or 
the  principles  on  which  they  rest. 

It  was  laid  down  so  eariy  as  the  r»gn  of  Heury  VI.  (a)^ 
*'*'  by  Godredj  that  a  devise  was  more  powerful  than  a  g;raift, 
^^  for  if  one  leases  lands  to  a  mao  who  is  proCmMxl  (and 
^^  therefore  not  cs^able  of  taking)  for  the  term  of  bin  lifi!;, 
**'  remainder  over  in  fee,  or  to  one  not  im  r^rum  wUwr/i^ 
^^  reminder  over,  both  these  remainders  are  void ;  but  if  a 
«^  party  devise  to  (me  not  capaUe  of  taking,  or  wA  im  r^^rum 
*^  naiurdy  remainder  over,  the  remaiiider  is  good  ;^  and  ti$m 
is  laid  down  as  an  admitiM  point  in  2  RM.  Ah^  TA  0,  /^/W* 
d^n^  414,  and  other  early  antliortti«s  ;  so  in  P^rlinM^  fAl^  %i 
is  said  ^^  If  a  man  devise  to  a  mrjok  bft  life,  rtmmnAisf  Up  a 
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1848.  "  stranger  in  fee,  the  remainder  takes  effect,  for  the  will  of 
Cbozieb  tc  ^Y^Q  devisor  shall  be  always  observed  as  much  as  may  be." 
Ceozibe.  So  in  2  BrowrUow  247,  Fleming,  0.  J.,  says,  "  there  is 
*'  a  great  difference  between  a  grant  and  a  devise,  as  if  a 
^^  man  devise  to  a  monk,  remainder  over,  this  is  a  good 
^^  remainder ;  so  a  devise  to  one,  vrith  remainder  over,  and 
^^  the  particular  tenant  refuse— this  is  good  in  a  devise, 
'^  contrary  in  a  grant/^  So  in  1  Strange  (a)  the  rule  of 
law  is  laid  down  '^  that  where  any  limitation  is  to  a  person 
^^  not  in  esse  at  the  time  the  estate  ought  to  vest,  the  estate 
"  must  go  over  to  the  next  in  remainder." 

In  1  Ves.  9en.  422  (i),  Lord  ffardwicie  said,  ^^  he  knew 
^'  no  case  of  a  remainder  or  conditional  limitation  over  of  a 
^^  real  estate,  whether  by  way  of  particular  estate  so  as  to 
«'  leave  a  proper  remainder,  or  to  defeat  an  absolute  fee 
^^  before  by  a  conditional  limitation,  but  if  the  preceding 
*^  limitation,  by  what  means  soever,  is  out  of  the  case,  the 
^^  subsequent  limitation  takes  place."  So  a  devise  to  one 
in  fee  after  the  death  of  a  third  person  is  valid,  and  the 
estate  either  vests  in  that  third  person  by  implication,  or 
descends  to  the  heir  at  law,  according  to  the  apparent  inten- 
tion of  the  testator.  Therefore,  whether  the  remainder  is 
valid  or  not,  depends  wholly  on  the  intention,  which  the 
Courts  will  execute,  because  the  disposition  is  made  by  will. 
It  is  the  same  thing  whether  the  testator  is  devising  a  fee  or 
devising  under  a  general  power  of  appointment,  the  intention 
is  equally  to  be  executed  ;  the  same  rule  is  to  be  applied  to 
devises  under  a  power  as  to  other  devises,  so  that  it  matters 
not  whether  he  appoints  or  devises,  provided  he  does  not 
exceed  his  power  of  appointment.     In  the  cases  I  have 


(a)  p.  331  ;  See  also  1  Salk,  229. 
{b)  Avelyn  v.  fFard. 
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referred  to,  the  estate  for  life  was  void,  but  the  remainder  1848. 
took  effect  ;  here  in  like  manner  there  is  a  void  devise  to  the 
wife  for  life,  with  remainder  to  the  eldest  son  in  fee.  The 
estate  for  life  would  be  void  by  the  general  rule  of  law  and  as 
an  appointment  to  a  stranger ;  but  there  is  no  reason  why  the 
remainder  should  be  void  more  than  in  the  case  of  a  devise 
of  an  estate.  There  should  be  no  distinction  on  technical 
grounds  between  the  cases  of  limitations  under  a  power 
and  limitations  of  an  estate,  beyond  what  the  authorities 
establish.  I  assume  here  that  the  power  authorized  the 
gift  of  the  remainder  in  fee.  It  is  said,  however,  that  the 
authorities  are  conclusive  to  show  not  only  that  the  estate 
for  life  is  void,  but  that  the  remainder  cannot  take  effect,  and 
that  the  estate  must  go  as  in  default  of  appointment.  I 
shall  now,  therefore,  consider  the  authorities. 

In  Alexander  v.  Alexander  there  was  a  power  to  appoint 
amongst  children,  and  the  testatrix  appointed  to  such 
grandchildren  as  her  daughter  should  appoint,  and  for 
default  of  such  grandchildren,  to  the  daughter,  if  she  sur- 
vived her  husband,  but  if  she  died  in  his  lifetime,  to  two 
of  the  other  children.  It  was  held  that  the  gift  to  the 
grandchildren  was  void.  Sir  Thomas  Clarke  says,  "  sup- 
^*  pose  the  daughter  leaves  children  at  the  time  of  her  death, 
^*  it  is  impossible  any  of  these  limitations  over  could  take 
*^  effect,  and  the  children,  though  they  could  not  take 
"  themselves,  would  yet  prevent  the  limitation  over."  I 
may  observe  that  the  testatrix'  intention  would  have  for- 
bidden a  contrary  construction,  as  she  did  not  intend  those 
in  remainder  to  take  until  the  grandchildren  had  failed.  In 
Dae  V.  Cavendishf  where  under  a  power  to  appoint  by  will 
to  children,  the  power  was  exercised  by  appointing  to  Lord 
Bichard  for  life,  remainder  to  his  first  and  other  sons  in  tail 
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I813L  ^  male,  remainder  to  Lord  George  for  life,  remainder  to  his 
CHonEE  firgt  and  other  sons  in  tail,  Lord  Mansfield  said,  "  it  is 
Cbozier.  <4  objected  that  the  appointment,  being  void  in  part,  should 
^^  be  void  in  toto  ;  but  as  to  that,  we  are  of  opinion  that  if 
**  void  as  to  the  children,  it  is  good  to  Lord  George  for 
^^  life."  This  is  not  supported  by  later  authorities;  hot  it 
shows  the  opinion  of  the  Court  that  there  was  nothing  in  the 
nature  of  a  power  of  appointment  to  prevent  the  gifts  to  ob- 
jects of  the  power  from  taking  effect,  when  the  gifts  to  those 
who  were  not  so  could  be  displaced,  and  that  appointments 
were  subject  to  the  general  law.  The  same  point  was  decided 
in  Robinson  v.  Hardcasth  (a).  Lord  Thurlow  asLjBf  "  The 
*'  question  is,  whether  an  illegal  estate  being  interposed, 
^^  it  shall  not  be  considered  as  a  nullity,  and  the  estate 
^^  brought  forward.  The  cases  seem  to  support  this  doctrine, 
^^  but  not  so  clearly  as  for  it  not  to  deserve  further  conside- 
*^  ration.  Void  uses  have  been  held  to  support  remainders, 
^'  in  order  to  serve  the  intention  in  wills ;  but  the  law  has 
*'*'  not  carried  the  same  construction  to  deeds.  This  is  a 
*'  will,  the  object  of  it  is  to  execute  a  power  ;  it  must, 
"  therefore,  have  the  favourable  construction  of  a  will,  and 
^^  you  must  consider  the  testator  as  intending,  if  the  first 
^^  use  was  bad,  that  the  subsequent  limitations  should  take 
"  place,  though  this  seems  an  extraordinary  intent  to 
"  attribute  to  him.''  The  case  when  at  law  is  in  2  T.  5., 
241,  and  I  may  observe  that  the  marginal  note  there  is 
altogether  wrong.  The  case  was  twice  argued :  on  the  first 
argument  Mr.  Justice  Buller  observed,  "  that  if  a  subse- 
"  quent  limitation  depended  on  a  prior  estate  which  was 
"  void,  the  subsequent  one  must  fall  altogether  with  it." 
This  is  explained  by  the  argument  used  at  the  bar,  for 
referring  to  it  we  find  it  said,  "  This  is  not  at  all  like  the 

(a)  2  Br.  C.C.  344;  2T.  R  ,  241,  380,  781. 
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**  cases  cited  of  remainders  to  persons  after  estates  for  lives  18^3. 
"  to  monks  and  others  who  are  incapable  of  taking  at  all  Cbozieb 
"  where  the  remainders  are  said  to  vest  immediately  ;  for  Cbozieh. 
*^  there  the  remainders  were  vested  in  persons  then  in  being, 
"  and  did  not  depend  on  the  precedent  estates."  After 
the  second  argument,  the  learned  Judge  said  (aj^  that 
Alexander  v.  Alexander  was  against  accelerating  the 
remainder,  and  that  it  would  be  contrarv  to  the  intention. 
The  certificate  of  the  Judges  is  given  in  the  same  book  (b)^ 
and  it  was  confirmed  by  the  Chancellor  (c).  In  Routledge 
V.  Dorrd  (d)^  Lord  Alvanley  followed  Alexaiuler  v.  Alex- 
ander and  Robinson  v.  Hardcastle^  and  said  (e)^  "  it  would  • 
*^  be  monstrous  to  contend,  that  though  it  was  appointed  in 
"  failure  of  the  existence  of  persons  incapable  of  taking,  yet, 
^^  notwithstanding  they  exist,  she  should  take  as  if  it  was 
^^  well  appointed  to  them  and  they  had  failed.'^  The  same 
point  was  decided  in  the  same  way  in  Brudenell  v.  Elwes  (/)., 
Lord  Kenyan^  resting  the  decision  on  the  intention ;  the  bill 
was  subsequently  dismissed  (g).  In  Crompe  v.  Barrow  (h)^ 
Lord  Alvanley  decided  that  where  the  gifts  are  concurrent, 
that  is,  where  there  is  a  contingency  with  a  double  aspect, 
and  the  event  which  was  legal  only  happened,  it  was  good. 

This  review  of  authorities  satisfies  me  that  the  question 
turns  on  the  intention  of  the  testator,  and  that  there  is 
nothing  peculiar  in  the  estate  being  given  under  a  power  of 
appointment,  beyond  the  invalidity  of  the  intermediate 
estate,  as  an  excessive  execution  of  the  power.  I  argued 
the  case  oi Beard  v.  fVestcott  (i)y  which  was  affirmed  by  Lord 
Eldon  (j).     That  case  did  not  depend  on  the  power :   the 


(a)  p.  253.  (6)  p.  360.  781.  (c)  2  Br.  C.  C,  344. 

\d)  2  Ves.  jr.  357.        (e)  p.  363.  (/)  1  East,  442. 

(S)  7  Ve».  382.    (A)  4  Ves.  688.    (i)  5  B.  &  Al.  801.     {j)  T.  k  B.  25. 
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1843.  testator  made  limitations  :  first,  valid  ;  secondly,  invalid  ; 
Cbozieb  thirdly,  conflicting.  The  Court  of  Common  Pleas  (a)  held 
C«oziER.  the  gifts  good  if  the  event  happened.  That  always  appeared 
to  me  to  be  wrong,  as  the  consequence  would  be,  that  there 
might  be  a  person  in  es$e  entitled  to  take  under  the  limita- 
tions in  the  will,  but  incapable  of  taking  at  law,  and  a 
remainder  man  in  es$e  capable  of  taking  by  law,  but  incar 
pable  of  taking  under  the  will,  the  event  not  having  hap- 
pened. The  Court  of  Queen's  Bench  (J)  decided  that  the 
limitations  were  void.  The  grounds  upon  which  they 
differed  from  the  Common  Pleas  are  not  stated  in  the  cer- 
tificate ;  but  they  always  appeared  to  me  to  be  those  whidi 
I  have  last  stated.  The  Court  of  Queen's  Bench  did  Dot 
consider  the  difficulty  to  arise  from  the  power,  for  the  same 
rule  is  to  be  applied,  whether  the  intermediate  estate  is  invalid 
as  an  excessive  execution  of  a  power,  or  invalid  by  a  general 
rule  of  law.  Alexander  v.  Alexander  decided  that  under  a 
power  to  appoint  to  children,  grandchildren  were  incapable  of 
taking ;  which  shows  that  it  was  decided  upon  a  reason  appli- 
cable to  all  devises — on  its  being  an  excessive  execution  of 
the  power. 

I  am,  therefore,  relieved  from  the  pressure  of  the  autho- 
rities that  have  decided  that  the  remainders  are  void  when 
the  particular  estate  is  void.  They  do  not  apply  here,  for 
though  the  life  estate  is  void,  yet  it  would  still  further 
defeat  the  testator's  intention,  if  the  remainder  in  fee  was 
not  supported,  and  the  cases,  I  first  referred  to,  enable  me 
to  give  effect  to  his  intention  to  that  extent,  though  the  Ufe 
estate  is  void  ;  I  therefore  hold  the  life  estate  void,  and  the 
gift  to  the  son  valid. 

(«)  6  Taunt,  398.  (6)  6  B.  &  Al.  815. 
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But  before  I  make  thiB  dedaiatioii,  I  imKt  be  wlifftpwl  *^  ^ 
that  the  power  authorized  the  eidndwe  appcantment  of  a  ^^^'*^* 
remamder  in  fee  to  the  son.  I  think  the  acttkinwrt  did  Cm^xua. 
not  merely  leave  it  to  the  donee  of  the  power  to  dewgnate 
the  persons  to  take,  without  anj  aathoritj  to  appoint  the 
quantum  of  estate.  In  Bavey  ▼.  JSmCI  (a),  and  Pid(|p 
Y.  i7ay  (i),  it  was  decided  thai  under  a  pover  of  appontt- 
ing  a  fee,  a  man  may  appdni  ao  ertate  tor  hit  at  oim 
time,  andafee  at  another, — from  thii  it  fiopOr/wi,  that  a  pro- 
portion less  than  the  fee  may  be  appointed :  it  v<«ld  be  fflia- 
chievoos  to  decide  otherwise;  for  thon^  a  pryver  liMwld  ik4 
be  exceeded,  at  the  same  time  it  oo^  wA  to  be  restrsuned, 
and  any  appointment  within  the  aeope  tA  it  ihonld  be 
supported.  Therefore,  if  there  be  a  pr/wer  to  appoint  tb« 
fee,  and  no  prohiUtion,  it  im^bX  to  be  held  to  aothoiiie 
any  lesser  limitation  which  mi^  be  mtt^J  ovt  of  the  fas; : 
here  the  appointment  is  in  fee,  \mi  it  ti  a  nemaittler;  in 
Doe  T.  CawndiA  this  objection  wm  ^wMdertd;  I>>rd 
Mans/!eld(c)  says,  ""It  was  objeeud  that  the  Dake  of 
^^  Deyonshire  coold  nc^  take  a  rerernon  in  this  ^sMe,  and 
*'*' Alexander  r.  Alexander  was  cited,  in  whidi  <aie  tb« 
*'*'  Master  of  the  Bdls  was  id  ofiaaaa  that  a  rsfrenion  ^yvold 
''  not  be  given, — hot  why  \  liirvmt  h  was  meanA as  a  yjr^ 
^^  lion,  bat  this  was  ufA  so.*" 

Another  point  has  stnidk  ne  in  tUe  <ase,  that  tbo«^ 
there  is  a  derise  to  the  wife  fer  life,  it  i«  in  tn»t  to  mam- 
tain  and  edoeate  the  children,  and  to  aanst  in  making  np 
the  legacies  of  ^500  to  the  yonnger  ^idUnm  ;  and  tbi/i  I 
think  would  be  within  the  •K30f<;  fd  the  y/nrtfr^  tb//«t^  it 
woold  certainly  be  a  liberal  ffAueirwetifm.    It  wooM  operate 

r«,  I.  V<r».  M.  '4,  i  9^-L  r*»,  A^».  I*.         'O  ^  /H. 
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^843.       as  a  charge  on  the  iDheritance,  and  a  disposition  of  so  much 
Cboziee     q{  ^Jj^  estate ;  therefore,  even  upon  a  strict  constrnction 

Vm 

Caozieb.  of  the  power,  it  would  be  a  good  execution,  for  a  power  to 
dispose  of  the  estate,  authorizes  a  sale  and  a  gift  of  the 
produce.  In  this  Court  the  circumstance  of  its  being  a 
devise  to  a  stranger  is  immaterial,  as  the  Court  will  aid  a 
defective  execution  of  the  power.  The  provision  for  main- 
tenance ceases  at  twenty-one,  or  on  marriage  before  twenty- 
one  ;  the  wife  perhaps  was  not  intended  to  be  excluded  from 
a  beneficial  interest ;  but  I  cannot  act  on  that ;  for  if  she 
were  made  to  take  part,  I  should  declare  the  excess  only, 
void.  The  other  two  estates  were  not  available  for  the 
portions,  but  the  surplus  personal  estate  would  be.  I  shall 
therefore  declare  the  gift  to  the  wife  void,  but  the  trusts 
valid  as  far  as  they  are  in  favour  of  the  children ;  and  the 
execution  of  the  power  void  only  as  to  the  excess ;  and  the 
gift  to  the  son  in  fee  valid.  Let  the  Master  ascertain  when 
the  portions  were  raised  or  could  be  raised :  let  the  rents 
and  property  beyond  that  be  declared  to  belong,  during  the 
wife's  life,  to  all  the  children  equally ;  reserve  costs  and 
further  directions.  If  the  plaintiff  does  not  think  it  worth 
while  to  take  this  account,  I  will  dismiss  the  bill  without 
costs. 


On  the  following  day  the  plaintiff  refusing  to  take  the 
account,  the  bill  was  dismissed  without  costs. 


CASES  IN  CHANCERY.  309 


iat3. 


EDWARD  CROZIER  v.  CROZIER. 

Jan.  18,  26. 

John   Rossborough  in   the   year  1802,   was  seized  of  a   J.  R. devised 
lease  for  lives  and  years  in  the  lands  of  Derrykerb,  and  "  i  K»ve  and 

^  ^  '  devise  to  J.  C. 

two  other  denominations   in  the   county  of  Fermanaorh,  the  lands  of  D. 

•^  ®      to  hold  to  him 

and  being  so  seized,  he  made  his  will   bearing  date  the  during  his  na- 

tural  life ;  and 

8th  of  May  in  that  year,  and  thereby  devised  the  afore-  from  and  after 

his   decease  1 
said  lands  as  follows  : —  give  and  de- 

vise the  same 
unto  the  issue 
male  and  fe- 

"  I  give  and   devise  unto  mjr  nephew,  John  Crozier,  male  of  the 

said  J.  C,  be- 

"  senior,  of  Gortra,  in  the  county  of  Fermanagh,  the  lands  gotten  or  to  be 

begotten  on 

"  of  Drumsastree,  Derrykerb,  and  Cornabray,  situate  in  the  the  body  of  his 

111  present  wife 

"  county  of  Fermanagh  aforesaid,  to  hold  to  him  during  his  C.  C,  to  be 

divided  be- 

^^  natural  life  ;  and  from  and  after  his  decease  I  give  and  tween  and 

amongst  them 

^^  devise  the  same  unto  the  issue,  male  and  female,  of  the  insuchmanner 

shares  and 
**  said  John  Crozier,  begotten  or  to  be  begotten  on  the  proportions  as 

"  body  of  his  present  wife   Catherine  Crozier,   otherwise  shall  by  his 

*'  Rossborough,  to  be  divided  between  and  amongst  them  testament  limit 

"  in    such   manner,   shares,   and  proportions  as  the   said     i/<r/rf— that 

"  John  Crozier  shall  by  his  last  will  and  testament  limit  an  estate  for 

life. 

"  and  appoint,  subject  nevertheless  to  the  provisoes  here- 
"  inafter  particularly  mentioned,  that  is  to  say,  that  he 
"  the  said  John  Crozier,  his  heirs,  executors,  adminis- 
"  trators,  or  assigns,  and  the  persons  who  shall  become 
"  entitled  thereto  under  this  my  last  will,  shall  and  will, 
"  well  and  truly  pay  the  head  landlord's  rent  of  such 
"  lands,  and  shall  and  will  yearly,  and  every  year  during 
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'^^-  ^  "  the  continuance  of  the  lease  of  said  lands,  pay  or  cause 
^'  to  be  paid  onto  my  grand-nephew  John  Scott,  his  heirs 
'^  or  assigns,  the  yearly  annuity  or  sum  of  forty  pounds 
^^  sterling  without  suit  or  trouble,  over  and  above  all  head 
^^  landlord's  rent  or  taxes  whatever,  to  be  issuing  and  pay- 
^^  able  to  him  out  of  all  and  every  the  said  lands  of  Drarn- 
"  sastree,^  &c.  Then  followed  a  power  of  distress  to 
John  Scott,  his  heirs  and  assigns. 

The  question  in  the  cause  was,  whether  upon  the  true 
construction  of  this  will  John  Crozier  senior,  took  an 
estate  for  life,  or  an  estate  qttasi  tail.  The  bill  was  filed  by 
the  plaintiff  as  one  of  the  younger  children,  alleging  that 
his  father  took  only  a  life  estate,  while  the  defendant, 
the  eldest  son,  insisted  that  he  took  a  quasi  estate  tail, 
The  bill  prayed  an  account  of  the  rents  and  profits  since 
the  death  of  John  Crozier  senior,  and  a  partition  of 
the  lands  between  the  children. 

The  Attorney-General  and  Mr.  W.  Brooke^  Q.  C.  for  the 
plaintiff. — Hoctley  v.  Maioleyia)  rules  the  present  case: 
Lees  v.  Mosely(b).  The  words  "  heirs  of  the  body,''  im- 
ply an  estate  tail  in  the  ancestor,  but  the  word  "  issue'' 
is  capable  of  both  meanings.  There  is  no  limitation  over 
in  default  of  issue,  Jessm  v.  Wright  (c),  Doe  v.  Cooper  (d), 
King  v.  MelUng  (^),  Ryan  v.  Cowley  {f)^  Frank  v.  8tovin{g) 
Piereonv.  Viciers(h)j  Doev. Bobinson{i)y  Allen \.  Allen (j). 
The  estate  is  freehold,  not  fee-simple,  Mitchell  v.  CotUson  (it), 
MandevilWs  case  (0,  Doe  v.  Collis  (m). 

(«)  1  Ve».  jun.  143.      (6)  1  Y.  &  C.  589.      (c)  5  M.  &  S.  95 ;  2  Bligh,  I. 
(rf)  1  East.  229.  (e)  1  Vent.  225.        (/)  LI.  &  G — T.  S.  7. 

{g)  3  East.  549.  (A)  5  East.  548.         (t)  8  B.  &  C.  296. 

0)  Ante,  vol.  1,427.     (*)  1  H.  8e  B.  210.      (/)  Co.  Litt.  26.  b. 
(m)  4  T.  R.  294. 
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Mr.  Serjeant  Warreny  Mr.  Moore^  Q.  C,  and  Mr.  J,       ]g43. 
Brooke^  Q.  C,  with  whom  were  Mr.  Armstrong^  Q.  C,     Cbozjxb 
and  Mr.  Peebles  for  the  defendant  John  Crozier. — The     Cbozikb. 
Court  will  presume  the  technical  meaning  the  proper  mean- 
ing, unless  the  contrary  be  clearlj  shown  on  the  face  of 
the  instrument.     There  is  no  intention  shown  here  to  pass 
the  entire ;  there  is  no  estate  given  to  trustees.      In  Allen 
Y.  AlleUj  Doe  v.  Sobinsan  is  commented  on  by  jour  lordship. 
[The  Lord  Chancellor. — I  thought  it  properly  decided. 
I  was  of  opinion  that   words  of  inheritance,    or  words 
showing  intention,  were  as  necessary  in  this  case  as  the 
other.]    Tate  v.  Clarke  (a),  Doe  v.  FeOienUme  (4),  Merest  r. 
James  (c),  Irwin  y.  Cuff(d)y  were  also  cited. 

Mr.  Gayer ^  in  reply. — HoeUey  y.  Matebey  is  an  a  fortiori 
case.  In  the  decision  in  Taie  y.  Clarke^  the  plaintifis  there 
were  not  interested.  Here  the  estate  is  not  merely  limited 
for  the  life  of  John  Crozier,  but  the  limitation  orer  is 
*^  after  his  decease.**^ 

The  Lord  Chaxceixob. 

I  win  not  dispose  of  this  ease  finally  until  I  hare  diik 
posed  of  the  other  (e),  bat  at  preeeot  I  hare  no  great  diffi- 
culty. Th^e  is  no  doubt  but  tliai  the  words  ^  issue  male 
and  female,'^  point  more  toduMren^aodbeiidflK/re  easily  to 
£[iYor  the  testalor^s  inimtioo  to  make  the  daildreo  take  as 
parchaaers  than  the  word  ^  heira,^  wluefa  saturally  deiK4<e 
a  whole  line  of  iasne,  and  render  it  OKire  dtffi<fiuH  to  deal 
with  a  case  of  that  sort.    It  is  estaUisiied  thai  tf  there  be  a 


(«>  1  Besr.  }Mt  (kjl^kkA,  l^iC 

Tk»  fim  ftffX  U  d«  jB^pncsM  ist  lii»  eaie  vat  M»T<red  Wte«  tli^ 
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^^^^ ^  remainder  to  the  '*  heirs  of  the  body'*  of  a  devisee  for  life, 

Crozier  though  allowed  to  be  operated  upon  by  a  power  to  distribute 
Caozi£«.  among  those  heirs,  yet  the  words  "  heirs  of  the  body"  will 
retain  their  natural  meaning,  and  ¥dll  cause  the  rule  in 
Shdly's  case  to  operate,  and  give  an  estate  tail  to  the 
ancestor ;  but  here  the  gift  is  quite  of  a  different  nature, 
and  there  is  great,  and,  I  think,  insuperable  difficulty  in 
construing  this  will,  so  as  to  give  an  estate  tail  to  the 
parent.  If  you  could  not  make  out  that  ^'  children"  was 
meant  by  "  issue  male  and  female,''*  which  you  must  make 
out  in  order  to  give  the  parent  only  an  estate  for  life,  you 
must  still  make  out  on  the  other  construction  that  the  issue 
must  take  the  entire  interest.  When  this  is  ascertained, 
and  the  issue  are  not  capable  of  taking  the  whole  in 
succession  as  purchasers,  you  look  to  see  whether  they 
cannot  take  it  through  the  parent  by  the  two  limitations 
uniting  in  him,  giving  him  a  quasi  estate  tail.  Doe 
V.  Jesson  turned  more  on  that  than  any  other  point. 
The  Court  of  King's  Bench,  by  their  decision,  had  defeated 
every  intention.  The  House  of  Lords  did  not  establish  any 
new  principle  ;  they  only  restored  the  former  law,  and  gave 
technical  words  their  technical  meaning,  where  this  was 
necessary  to  fulfil  the  intention  that  all  the  issue  should 
take,  which  could  only  be  done  by  giving  the  father  an 
estate  tail. 

Here  an  estate  for  life  is  given,  and  the  devise  is 
not  sufficient  to  pass  the  entire  interest,  as  it  is  only  of 
the  "  lands,"  not  the  "  estate,"  and  would  not  pass  the 
whole  interest  unless  subsequent  words  of  limitation  were 
superadded.     I  have  already,  in  Allen  v.  Allen  (a),  expressed 

(a)  Ante,  vol.  1,  p.  442. 
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my  opinion  that  Doe  v.  BoUnson,  though  much  questioned, 
was  rightly  decided  ;  that  there  is  nothing  so  special  in 
estates,  pur  auter  vie,  as  that  the  devisee  will  take  in  them 
without  words  of  limitation  a  greater  estate  than  he  would 
in  such  case  take,  if  the  lands  were  held  in  fee.  I  must, 
therefore,  in  order  to  construe  in  favour  of  the  issue  taking 
by  purchase,  see  something  in  the  will,  to  give  them  the 
entire  interest.  There  is  no  gift  over  in  default  of  issue  ; 
there  is  a  general  devise  which  would  include  the  lands  ; 
but  that  devise  has  not  the  same  force  as  if  the  words  "  in 
default'*'*  had  been  used,  because  they  would  explain  what 
was  intended  by  the  previous  words.  If  I  give  an  estate  to 
a  man,  and  if  he  die  without  issue,  over,  though  there  is 
no  express  gift,  yet  he  takes  an  estate  tail  by  implication. 
Here  the  first*  words  not  being  sufficient  to  pass  the  whole 
interest,  after  the  gift  to  the  nephew  for  life,  there  is  a 
distinct  and  separate  gift  (repeating  the  words  "  I  give  and 
devise,**"  as  has  been  observed)  to  the  issue  male  and  female, 
after  his  decease,  as  he  shall  appoint.  This  is  a  trifling 
circumstance ;  but  trifling  circumstances  must  be  attended 
to,  when  you  are  spelling  out  a  man'*s  intention.  It  has 
not  been  argued  as  to  what  extent  of  estate  might  have 
been  given  under  this  power.  I  think  the  whole  interest 
might  have  been  given  to  the  issue  male  and  female, 
and  the  gift  to  the  issue,  in  default  of  appointment, 
expressly  or  by  implication,  cannot  be  less  than  what 
might  be  given  under  the  power.  But  what  follows  puts 
the  case  beyond  all  doubt — the  estate  is  given  "  between 
and  amongst"  the  children ;  and  though  these  words,  as 
well  as  the  express  gift  of  the  first  estate  for  life,  may  be, 
and  often  are,  rejected  in  favor  of  a  contrary  intention,  in 
order  to  effect  some  paramount  object  of  the  testator,  yet  I 
am  not  to  say  they  are  to  have  no  meaning,  unless  I  find 


Cbozikb. 
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'^'  they  destroy  an  equally  clearly  expressed  or  implied 
Crozibb  declaration  of  intention  of  a  stronger  import,  and  which 
cannot  have  effect  unless  by  cutting  down  the  meaning  of 
these  words.  Then  comes  this  proviso,  *Hhat  the  said 
**  John  Crosier,  his  heirs,  executors,  administrators,  or 
^'  assigns,  and  the  persons  who  shall  become  entitled 
^'  thereto,  under  this  my  will,  shall  and  will  well  and  truly 
^'  pay  the  head  landlord's  rents,  and  shall  and  will,  yearly 
**  and  every  year,  during  the  continuance  of  the  lease  of 
**  said  lands,  pay  or  cause  to  be  paid  to  my  grand-nephew, 
'^  John  Scott,  his  heirs  and  assigns,  an  annuity  of  «f  40 
**  a  year,"  &c.  Now,  what  is  to  be  done  here !  An 
annuity  is  to  be  paid  to  a  man,  his  heirs  and  assigns,  during 
the  whole  continuance  of  the  testator's  interest,  and  by 
whom  i — by  John  Crozier,  his  heirs  and  assigns,  and  the 
persons  who  shall  become  entitled  under  the  will,  who  are 
such  that  John  Crozier's  heirs  must  be  found  amongst 
them.  He  meant,  therefore,  that  they  were  to  have  an 
estate  commensurate  with  the  payment  of  the  annuity, 
which  is  to  last  during  the  whole  continuance  of  the  lease. 
I  can  have  no  doubt  but  that  the  whole  interest  was 
intended  to  pass,  and  this  to  persons  to  take  under  the  will. 
Who  are  they !  ''  John,  his  heirs  and  assigns,  and  the  per- 
sons to  take  the  estate  under  the  will  ;^^  these  words  of 
course  are  incorrect,  for  no  one  would  argue  that  John 
Crozier  took  an  estate  in  quasi, — it  is  given  him  expressly 
for  life,  and  after  his  death,  to  a  class  of  persons  which 
must  include  his  heirs,  but  not  given  to  them  as  heirs : 
must  I  not  therefore  suppose  that  the  testator  is  alluding 
by  the  words  John  Crozier's  "  heirs'*'  to  the  class  to  whom 
he  had  before  given  the  property,  meaning  thereby  his 
issue,  and  to  prevent  ambiguity,  he  adds,  '  and  the  persons 
*  who  shall  be  entitled  under  this  my  will.' 
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I  think  as  regards  this  will  the  intention  is  perfectly  ,     '^3. 
clear  :   he  explains  his  own  words ;  he  says,  I  mean  all  the     Cbozieb 
issue  to  take  equally  in  fee.  Cbozieb. 


I  will  not  finally  dispose  of  this  case  until  I  have  looked 
to  the  authorities,  but  it  has  been  a  great  part  of  the 
habit  of  my  life  to  examine  those  authorities,  and  at  pre- 
sent my  opinion  is,  that  John  Crozier  took  only  an  estate 
for  life,  and  the  children  take  absolutely  as  tenants  in 
common. 

Thb  Lord  Chancellor.  jan,  26. 

I  have  considered  this  second  case  with  attention.  No 
Judge  can  be  less  disposed  than  I  am  to  cut  down  the 
meaning  of  clear  words  of  limitation.  The  danger  of  doing 
so  was  clearly  shown  in  Jesson  v.  Wright.  In  this  case  the 
devise  is  to  the  issue,  male  and  female,  of  John  Crozier. 
The  word  "  issue^'  it  is  admitted  may  be  a  word  of  limitation 
or  of  purchase  according  to  the  sense  in  which  the  testator 
has  used  it.  The  devise  is  of  an  express  estate  to  John  for 
life,  and  after  his  decease,  to  the  issue,  male  and  female,  to 
be  divided  amongst  them  as  John  should  appoint.  The 
terms  of  this  gift  show  that  he  intended  John  to  take  for 
life  ;  that  he  then  provided  for  the  children  then  born  and 
to  be  bom,  and  that  they  should  take  as  tenants  in  common, 
and  not  in  succession  as  tenants  in  tail,  although  the 
extent  of  their  estate  was  left  in  the  power  of  the  father. 
However,  the  express  life  estate  to  the  father — the  separate 
gift  to  the  children— the  tenancy  in  common — the  power 
to  vary  the  shares, — all  these  circumstances  would  give 
way,  and  the  rule  of  law  making  John  tenant  in  tail  would 
prevail,  if  the  will  showed  an  intention  to  include  all  pos- 
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184a ^  sible  issue  in  succession,  but  this  will  shows  no  such  inten- 
tion. There  is  no  gift  over  in  default  of  issue ;  on  the 
contrary,  there  is  a  clear  intention  to  vest  the  entire  in  the 
issue  as  tenants  in  common.  I  am  of  opinion,  therefore,  that 
the  issue  take  as  purchasers  and  tenants  in  common,  and 
that  the  word  means  sons  and  daughters.  It  would  be  only 
pedantry  to  go  over  the  cases ;  HwMey  ▼.  Mauibey^  and  Lm 
T.  Modey  are  clear  authorities  in  favor  of  the  constructioD, 
and  I  apprehend  that  my  decision  is  in  accordance  with 
the  general  current  of  authorities. 

John  and  his  mother  ought  not  to  have  kept  the  younger 
children  in  ignorance  of  their  rights ;  but  as  a  thousand 
pounds  was  paid  to  the  plaintiff  as  his  portion,  and  it  was 
not  until  then  he  impeached  his  father's  will,  I  will  only 
give  the  account  from  the  time  of  filing  the  bill.  Dedare 
that  all  the  children  take  as  tenants  in  common,  and  that 
the  plaintiff  is  entitled  to  his  share  and  to  a  partition. 


CASES  IX  CBAXCERY.  SIT 


i^d 


Ladv  LANGFOBD,  Petitioner. 
PIERCE  and  DAVID  MAHONY  Respondents, 

This  was  an  appeal  from  an  order  made  by  his  Honor  j^^*^"^ 

the  Master  of  the  Rolls.  f  •  »^^i^ 

debts  due  to 

his  intestate. 

The  petition  was  presented  by  Lady  Langford,  adminis-  ^^  gvrtUm 

tratrix  de  bonis  non  of  the  Honourable  Elizabeth  Rowley,  attorney  under 

*     which  he  re- 

and  it  prayed  "  that  it  might  be  referred  to  the  Master,  to  ^^^^  monies 
^    '^  °  'and  acted  ge- 

"  tax  the  costs  of  the  respondents  so  far  as  the  same  were  n^f«i*y ;  h« 

*  paid  over  cer* 

"  properly  incurred  against  Elizabeth  Rowley^s  estate,  as  J*^"  *^'"?^ 

"  between  solicitor  and  client,  and  to  order  the  respondents  •»<*  retained 

'■  the  residue  in 

"  to  account  for  the  sums  received  by  them  on  foot  of  the  payment  of  his 

*'  costs;  the 

"  assets  of  Elizabeth  Rowley,  and  that  they  might  refund  oo«ts  were 

"  any    sums  taxed  oflF,  and  any  with  which    they   im-  nished  to  the 

administrator, 
"  properly  debited  Elizabeth  Rowley's  estate.**"  but  after  his 

^     ^      "^  "^  death    they 

were  furnished 
to  his  execu- 
An  order  was  made  at  the  Rolls  on  this  petition,  referring  tors,  who  made 

no  objection  to 
it  to  the  Master  to  tax  the  costs,  and  declaring:  that  the  the  amount. 

^  //eW.that 

sum  of  £109  18«.  2d.  taken  credit  for  by  the    Messrs.  an  administra- 
trix €le  bonit 
Mahony  in  their  account,  as  a  sum  paid  by  them  for  costs  non  of  the  in- 
testate was 
of  probate  of  the  will  of  the  late  John  Willis,  Esq.  was  a  entitled  to 
'^  *  have  the  bill 

referred  for 
taxation,  and 
a  petition  pre- 
sented by  her  for  that  purpose  was  granted,  and  under  the  circumstances  would  have  been 
granted  though  there  had  been  payment  to  the  solicitor  instead  of  a  retainer  by  him. 

SeeuM  tembte,  if  she  had  refused  the  offer  of  havmg  them  taxed  in  previous  proceedings 
where  the  question  properly  arose. 

The  intestate's  aidministrator  died  in  England,  and  his  will  was  proved  in  Ireland,  to 
enable  his  executors  to  take  out  administration  tie  bonis  non  to  the  intestate,  which,  how- 
ever, they  did  not  obtain.  Held^  that  the  costs  of  probate  were  not  chargeable  against 
the  intestate's  estate. 

yOL.   II  / 
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'^^-        credit  to  which  they  were  not  entitled  against  the  assets  of 
^^^■'°'"'    Elizabeth  Rowley. 


Ma  HON  r. 


From  this  order  the  Messrs.  Mahony  appealed. 

Mrs.  Rowley  had  been  a  lunatic,  and  resided  at  Dr. 
Willis's  establishment.  She  was  entitled  to  an  annuity 
of  £600  a-year,  charged  upon  the  Langford  estate ; 
the  annuity  was  in  arrear,  and  upon  her  death,  Doctor 
Willis,  as  a  creditor,  took  out  administration  to  her,  and 
in  ]831  filed  a  bill  against  Lord  and  Lady  Langford 
and  others.  In  this  suit  the  Messrs.  Mahony  were 
employed  as  Dublin  agents  by  Doctor  "Willis's  English 
solicitors.  The  arrears  were  paid  by  Lady  Langford 
and  the  other  defendants,  and  the  cause  never  came  to 
a  hearing.  In  1835  Dr.  Willis  died,  and  Lady  Langford 
having  taken  out  administration  de  bonis  non  to  Mrs. 
Rowley,  applied  to  the  executors  of  Dr.  Willis  for  an  ac- 
count of  the  assets.  They  furnished  an  account,  giving 
credit  for  the  sums  received  in  the  suit,  and  debiting  the 
assets  with  £1598  6^.  lOd.  costs  retained  by  the  Messrs. 
Mahony,  leaving  a  balance  of  £10  due  to  them ;  of  this, 
a  sum  of  £109  was  for  obtaining  probate  in  Ireland  of  the 
will  of  Dr.  Willis,  for  the  purpose  of  qualifying  the  execu- 
tors to  obtain  administration  de  bonis  non  to  Mrs.  Rowley, 
in  which,  however,  they  failed.  The  petition  stated  errors 
in  the  bill  of  costs,  but  these,  on  account  of  the  turn 
which  the  case  took,  it  is  not  material  to  state. 

In  July,  1838,  the  Messrs.  Mahony  furnished  their 
account  to  the  executors  of  Dr.  Willis,  to  which  they  did 
not  make  any  objection,  and  they  therefore  relied  that  the 
petitioner  had  no  right  to  open  them. 
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In  a  cause  instituted  by  Ladj  Langford  and  her  chil- 
dren against  Lord  Langford,  the  executors  of  Willis  filed 
a  charge  to  which  Ladj  Langford  filed  a  discharge,  and  on 
the  reference  it  was  objected  by  the  plaintiff's'  counsel  that 
the  Master  had  no  jurisdiction  to  take  the  account,  where- 
upon an  application  was  made  on  behalf  of  the  executors, 
that  the  Master  should  be  at  liberty  to  make  the  inquiry, 
and  to  ascertain  what  expenses  and  costs  the  executors  had 
incurred  in  realizing  the  fund.  The  Master  of  the  Rolls 
made  no  rule  on  the  motion,  but  declared  that  the  Master 
should  have  made  the  inquiry.  It  went  back,  and  the 
Master  made  his  report. 

The  circumstances  appear  fully  upon  the  judgment  of  the 
Lord  Chancellor. 

Mr.  Sergeant  Warren^  and  Mr.  F.  Goold  for  Lady 
Langford. 

Mr.  Sergeant  Keatingey  Mr.  Moore^  Q.  C,  Mr.  Mahy 
and  Mr.  H.  G.  Hughes^  for  the  Messrs.  Mahony. 

The  Lord  Chancellor. 

There  is  a  considerable  difficulty  in  this  case,  whether  it 
is  possible  to  direct  taxation,  and  a  very  important  question 
of  law  is  involved  in  it.  Generally  speaking  it  is  not  dis- 
puted, if  a  person  acting  as  the  personal  representative  of 
another,  or  in  any  other  fiduciary  character,  employ  a  soli- 
citor and  pay  his  bill,  the  cestui  que  trust,  or  person  other- 
wise beneficially  entitled  to  the  estate  out  of  which  the  costs 
are  to  come,  cannot  require  a  taxation  of  the  bill,  and  that 
it  will  not  be  granted  against  the  solicitor  on  his  applica- 

z  2 
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tion.  The  relation  of  attorney  and  client  only  subsists 
between  the  original  parties,  the  employer  and  the 
person  employed ;  and  it  would  not  be  safe  or  proper  if 
another  person  were  allowed  to  come  in  and  interfere,  and 
say  I  will  open  these  accounts.  The  party  beneficially 
entitled,  if  he  has  ground  to  complain  may  indeed  make  a 
case  against  the  party  paying  the  costs,  as  for  wasting 
the  assets.  Independently  of  the  £109,  the  difficulty  here 
is  on  account  of  the  relation  in  which  the  parties  stood; 
there  is  no  difficulty  about  the  law,  but  there  is  great 
difficulty  to  ascertain  in  what  position  the  solicitor  stood. 
Dr.  Willis  was  administrator  to  Mrs.  Rowley,  and  when  I 
inquired  in  what  right  the  Messrs.  Mahony  had  received 
the  capital  sums,  (for  acting  merely  as  solicitors,  they  would 
not  have  had  authority  to  receive  them,)  I  was  handed  up  a 
power  of  attorney  executed  in  1832,  by  which  Dr.  Willis 
constituted  Messrs.  Mahony  his  attorney,  to  act  generally 
in  the  affairs  of  the  administration ;  with  that  power,  they 
act  not  merely  as  solicitors  but  as  agents ;  as  personal 
representatives,  in  fact,  as  far  as  the  delegation  of  the 
authority  could  make  them  so.  They  receive  the  assets  of 
Mrs.  Rowley,  for  which  they  are  responsible  to  Dr.  Willis. 
The  last  payment  was  received  in  July,  1833,  and  no 
account  was  rendered  until  1838.  In  1832,  the  date  of  the 
power  of  attorney,  there  was  a  balance  in  the  hands  of  the 
Messrs.  Mahony  sufficient  to  cover  their  bills,  and  they 
give  no  credit  for  any  other  application  of  it ;  they  do  not 
lodge  the  sum  in  their  hands  or  allow  interest  for  it ;  it 
appears  that  they  considered  it  as  belonging  to  themselves, 
and  I  must  consider  that  they  applied  it  in  discharge  of  the 
bills  of  costs  as  they  were  incurred,  otherwise  they  would 
be  doing  what  was  not  correct — holding  what  was  not  their 
own,  which  there  is  no  pretence  for  saying  they  did. 
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*?itor  be  constituted  attorney  in  the  general  ^ *8i3^ 

nistration,  and  he  receives  money  and  Lanoford 
is  that  a  payment  within  the  general  Mahony. 
.u  ?  Three  years  after  the  death  of  Dr. 
.ender  an  account  to  his  executors,  they  take 
Aor  £1570,  the  amount  of  their  several  bills  and 
jine  small  items  incurred  after  the  death  of  Dr.  Willis. 
There  is  no  appearance  of  this  account  being  settled  ;  Mr. 
Mahony,  however,  states  in  his  affidavit  that  it  was  ac- 
cepted by  the  executors.  I  agree  that  the  representatives 
of  Willis  would  be  liable,  and  might  settle  the  account. 
But  here  I  must  consider  the  payments  as  made  by  the 
Mahonys**  as  attorneys,  to  themselves  as  solicitors ;  they 
were  both  principal  and  agent,  clients  and  solicitors,  and 
they  received  the  money  in  one  character,  and  retained  it 
in  the  other  in  Willises  life  time.  The  question  is,  is  that 
a  payment  within  the  rule  which  has  been  relied  upon,  and 
on  which  I  am  prepared  to  act  to  the  fullest  extent.  In  that 
view,  I  apprehend  that  the  transaction  can  scarcely  be  sus- 
tained as  a  payment.  Suppose  I  do  not  consider  it  as  pay- 
ment, then  the  subsequent  dealings  of  the  parties  render  the 
question  very  difficult.  Lady  Langford  filed  a  bill  against 
Lord  Langford,  which  was  not  eflFectual  in  some  respects, 
to  reimburse  herself  the  sum  which  she  had  paid  towards 
the  arrears  in  that  cause  ;  the  executors  of  Willis  took  no 
step,  but  thinking  they  could  establish  a  claim  to  some- 
thing further,  for  they  made  a  demand  of  interest  on 
the  arrears  of  the  annuity  payable  to  Mrs.  Rowley,  they 
come  in  and  ask  for  payment,  and  obtained  a  reference  to 
ascertain  the  amount  due.  The  Master  having  found  a 
difficulty  in  going  into  the  account,  under  the  order  of  re- 
ference, the  executors  of  Willis  applied  to  the  Court  stating 
his  difficulty,  and  asking  the  Court  to  direct  the  Miister 
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^     ^^^'       ^  ^^®  *^®  account,  to  allow  these  costs,  and  if  necessary 
LiNOFORD    ^  ^j.  ^hem.     The  Master  of  the  Rolls  makes  no  rule  upon 
Mahont.     ^Yie  motion,  but  declares  that  the   Master  ought  to  have 
enquired  what  was  due  to  the  executors  of  Willis.     The 
Master  reports  against  their  claim  of  interest.     It  is  in- 
sisted on  the  one  side  that  this  was  a  waiver  on  the  part  of 
Messrs.  Mahony,  of  their  right  to  object  to  the  taxation  of 
these  costs,  as  they  were  parties  to  the  application  to  have 
the   accounts   taken.      On   the  other  hand,  it  is  said  for 
Messrs.  Mahony,  that  these  proceedings  exclude  the  right 
of  Lady  Langford  now  to  have  the  costs  taxed ;  and  I  can- 
not but  feel  that  there  is  great  weight  in  this  objection ;  for 
supposing  she  had  a  right  to  have  these  costs  taxed  as 
administratix  de  bonU  nan  (as  I  think  she  had,  in  case  I 
consider  there  was  no  payment,  on  which  I  give  no  final 
opinion)  she  rejected  and  abandoned  the  remedy  when  it 
was  offered,  and  when  she  might  have  had  it  regularly, 
and  now  seeks  for  it  in  this  objectionable  shape.      The 
executors  asked  a  reference  from  the  Master  to  ascertain 
the  costs,  and  to  tax  them,  with  the  approval  of  Mahony ; 
but  Lady  Langford  opposed  the  proposition,  insisting  that 
the  former  order  would  do.     Lady  Langford  then  rejected 
the  very  remedy  which  she  now  seeks,  and  the  executors 
of  Willis  are  withdrawn  from  the  contest.     They  pay  the 
price  of  this  wrongful  claim,  and  she  loses  the  opportunity 
of  taxing  the  costs :  the  Court  had  then  all  parties  before 
it,  but  having  rejected  that  opportunity,  some  four  or  five 
years  after  she  comes  to  have  the  costs  taxed  in  the  absence 
of  the  executors.     lam  very  much  disposed  to  think,  there- 
fore, that  even  although  I  should  be  of  opinion  that  the 
Messrs.  Mahony 's  bills  were  liable  to  taxation  in  the  first 
instance,  I  should  hold  that  the  opportunity  has  passed  or 
has  been  rejected,  and  that  it  is  now  too  late  to  apply  for  it. 
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I  thiDk  the  £109  demand  cannot  be  sustained :  it  wa3        ''^■^- 
iocurred  after  the  death   of    Dr.  WUlis.     The   ilessrs.    l*^';^'^" 
Mahony  had  assamed  under  the  deed  the  character  of  per-     ^'  *H'-"*t. 
8onal  representatires  in  the  place  of  Dr.  Willis,  and  as 
such  they  had  a  certain  interest  and  power  of  acting  :  bat 
they  incnr  certain  costs,  which  should  have  come  out  uf  the 
assets  of  Dr.  Willis,  and  these  they  seek  to  charge  against 
the  estate  of  his  intestate.    This  they  rannot  Jo. 

The  Lord  Chancellor.  .I;.m7  -27. 

This  is  a  very  important  case,  and  as  often  happens,  I 
suppose  it  was  not  as  fully  argued  in  the  Court  below  as 
it  was  here,  parties  on  an  appeal  looking  more  minutely 
into  it ;  however,  it  was  very  fully  discussed  here,  and  it 
is  a  question  of  great  importance.     The  great  question  is 
as  to  the  right  to  tax  these  costs.     A  lady  entitled  to 
£600  a  year  annuity,  charged  on  certain  estates  hero,  was 
placed  under  the  care  of   Dr.  Willis  in   England,  at  a 
certain  allowance  ;  she  died,  and  at  her  death  a  coni?i  Jerable 
sum  was  due  to  Dr.  Willis,  over  £3,000,  and  six  years' 
arrears  of  the  annuity  was  due  from  the   estates.      Dr. 
Willis,   very  properly,   on  the  death   of    Mrs.    Kowloy, 
applied  for  administration  to  her,  in  order  to  enable  him 
to  pay  himself  by  enforcing  payment  of  the  arrears  of  the 
annuity.     It  appears  that  a  person   named   Taylor   was 
anxious  to  take  out  administration,  but  Dr.  Willis's  advi- 
sers requested  him  not  to  do  so,  and  he  yielded ;  and  tlio 
Doctor  got  administration.     The  persons  bound  to  pay  the 
arrears  were  Colonel  Pakenham,  Lord  Langford,  and  Lady 
Langford:  there  was  also  a  judgment  which  was  payable 
by  Colonel   Pakenham   and    Lady   Langford.     After  the 
administration  was  obtained,  three  sums  were  paid  in  re- 
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^  ^^'  ^  spect  of  the  arrears  to  Dr.  Willis  or  his  agents.  On  the  6th 
Lanoford  December,  1832,  Colonel  Pakenham  paid  £1,083  as  his 
MiHONT.  gjjj^^  ^f  ^jje  arrears ;  in  February,  1833,  Lady  Langford 
paid  £2,983,  her  share  not  only  of  the  arrears  but  of  the 
judgment ;  and  in  July,  1833,  Colonel  Pakenham  paid 
£881,  his  share  of  the  judgment ;  these  sums  amounted  in 
the  whole  to  £4,900  odd,  all  money  for  which  Dr. 
Willis  was  accountable;  and  deducting  from  this  the 
£3,000  odd  which  was  due  to  Dr.  Willis,  we  find  that 
every  shilling  of  the  debt  was  paid  as  early  as  July,  1833, 
and  there  was  £1,600  or  o^  1,700  in  the  hands  of  Dr. 
Willis,  to  answer  costs,  funeral  expenses,  and  those  of 
administration.  Dr.  Willis,  as  administrator,  filed  a  bill 
in  1832,  and  the  Messrs.  Mahony  being  originally 
employed  by  Messrs.  Still  and  Raymond,  Dr.  Willis's 
London  solicitors^  obtained  from  him,  as  administrator, 
a  power  of  attorney  to  act  for  him,  and  receive  all  moneys. 
Two  of  the  sums  were  paid  in  that  cause ;  the  two  first 
sums  were  paid  to  the  Messrs.  Mahony,  and  by  them 
paid  to  Dr.  Willis  at  a  later  date.  Colonel  Pakenham 
paid  the  £881  to  Dr.  Willis,  and  the  result  was,  that  in 
July,  1833,  not  a  shilling  was  due,  and  there  was  a  fund 
of  <£^1,600  or  jei,700  to  answer  costs.  The  payments 
which  Messrs.  Mahony  made  were  these  :  in  July,  1833, 
they  paid  £1,500  to  Dr.  Willis ;  and  in  August,  1833, 
they  paid  him  <£^900 ;  these  were  the  only  sums  thus  paid 
to  Dr.  Willis;  but  he  having  himself  received  the  ^881, 
had  in  August  been  paid  £20  above  his  demand ;  so  that 
it  was  more  than  paid  in  August,  but  as  between  the  parties, 
it  was  in  fact  extinguished  in  the  preceding  month.  Dr. 
Willis  died,  and  after  his  death  the  bills  of  costs,  which  were 
not  furnished  before,  were  at  a  late  period  delivered  to  his 
executors :  the  residue  of  the  monev  was  retained  durin<r 
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this  pmod,  md  eonsidenUe  exmnStmrt  had  been  made ;  _    '^^ 

A  M.  T 

the  costs  UKNmted  to  £1,570,  ad  tbe  Messrs.  Mjikcnj    ^-^^^ 
were  tmnig^t  in  as  cnHtan  Cor  jClOi,  ^lUcb  was  not,  how- 
ever,  doe  from  this  pnpertr,  ior  Dr.    Willis  had  ben 
paid  his  debt  and  £20 1 


MAaomr. 


The  first  qnestioii  of  law  then  is  of  this  natiire.  It  was 
argued  as  hig^  as  a  popoation  of  hiw  coold  be  argued, 
with  eonsideraUe  alrilitT,  and  I  must  say  oonsideraUe 
courage, — that  as  between  Dr.  Willis  and  the  Messrs. 
Mahony,  the  property  was  Dr.  Willis's,  and  that  when  he 
directed  any  ap[4ication  of  the  money,  eren  if  it  were  to 
pay  his  coachmaker's  UIl,  they  were  entitled  to  make  it ; 
and  that  the  administrator  de  iamii  nom  of  Mrs.  Rowley 
had  no  remedy  except  against  Dr.  Willis  ;  bat  I  pronounce 
this  to  be  a  proposition  wholly  untenable,  and  for  which 
there  is  no  foundation  in  point  of  law ;  and  I  wish  it  to 
be  distinctly  understood  by  solicitors  that  such  is  not  the 
law.  An  administrator  cannot  throw  away  the  property 
of  the  intestate.  No  doubt  a  man  can  commit  a  devas- 
tavitf  but  we  are  not  speaking  of  what  a  man  can  do,  but 
what  a  man  may  do  so  as  to  bind  other  parties :  and  in 
the  case  supposed,  if  the  Messrs.  Mahony  were  parties 
to  it,  they  would  be  personally  responsible  in  the  situation 
in  which  they  stood. 

How  does  it  stand  then  at  the  death  of  Doctor  Willis  ;  it 
is  not  pretended  even  that  the  costs  were  taxed  ;  there  was 
no  check,  as  Doctor  Willis  gave  them  power  to  receive  and 
pay  themselves — the  same  hand  was  to  do  both.  This  is 
not  a  case  of  payment  to  a  solicitor.  The  bills  were  never 
furnished  in  Doctor  Willis's  life  time,  and  not  until  three 
years  after  his  death.     When  they  were  furnished,  Lady 
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^^48.  LaDgford  had  obtained  administration  de  bonis  non.  She 
had  done  this  two  years  before  the  bills  were  furnished. 
She  now  presents  a  petition,  asking  for  a  taxation  of  these 
costs,  and  the  question  is,  could  these  untaxed  bills  bind  the 
administratrix  de  bonis  non  f  To  whom  did  these  assets 
belong  at  the  death  of  Doctor  Willis  ?  The  ownership  was 
in  suspense ;  Doctor  Willis  was  paid  ;  he  had  no  interest 
in  the  estate.  Suppose  there  were  no  costs,  but  a  large 
sum  in  the  hands  of  the  solicitor,  to  whom  would  it  beloncr! 
Clearly  to  the  administratrix  de  bonis  non.  It  would  be 
part  of  the  assets  of  Mrs.  Rowley,  and  no  other  person 
could  have  any  right  to  it.  The  executors  of  Doctor 
Willis  had  nothing  to  do  with  it.  If  indeed  he  had 
received  the  money,  it  would  have  been  part  of  his  assets, 
for  which  they  would  have  been  liable  to  account ;  in 
that  case,  the  assets  of  one  person  would  be  mixed  up  with 
and  become  part  of  the  assets  of  another.  If  the  money 
was  in  the  hands  of  any  third  person,  the  administratrix 
de  bonis  non  alone  could  recover  it.  If  it  were  assets  of 
the  intestate,  it  belonged  to  her  administratrix,  and  not  to 
the  executors  of  the  administrator.  A  judgment  recovered 
by  an  administrator  does  not  go  to  his  executor.  The 
statute  of  William  (a)  in  this  country,  to  obviate  inconve- 
nience, enabled  the  administrator  de  bonis  non  to  have 
execution  by  scire  facias.  If  goods  are  in  the  hands 
of  the  sheriflf,  or  money,  who  is  entitled?  Not  the 
executor  of  the  administrator,  but  the  administrator  de 
bonis  non.  There  is  a  case  which  shows  very  clearly  what 
the  rule  is — Clay  v.  WilliSj(b)  and  it  is  just  this  case. 
There  there  was  a  mortgage,  with  a  power  of  sale ;  the 
mortgagor  devised  the  property  in   trust,   and   made   the 

(a)  7  W.  in.  c.  r,  s.  9.  (/*)  1  B.  &  C  301. 


OASES  IN  CHANOEBY.  327 

trosteee  execotora.    After  his  death,  the  mortgagee  sold,        IMS. 
and  pidd  himself,  and  paid  the  sarplus  to  the  solicitor  of    Lanopoad 
the  executor.   The  administrator  tie  bonis  non  brought  an     Mabont. 
action  against  the  representative  of  the  solicitor,  but  he 
could  not  recover ;    but  why !    Because  it  never  formed 
part  of  the  assets  of  the  devisor ;  but  if  it  had  been  part 
of  his  assets,  it  would  be  recoverable,  and  the  adminis- 
trator de  bonis  non  would  recover.    I  apprehend,  therefore, 
that  the  law  is  quite  settled  on  this  point. 

In  Langford  v.  Notty{d)  before.Sir  Thomas  Plumer,  who 
was  disposed  to  be  very  strait-laced  against  admitting  taxa- 
tion, it  was  held  that  if  a  third  person  pays  the  costs  of  an 
attorney,  he  could  not  have  them  taxed,  because  taxation  is 
confined  to  solicitor  and  client.  I  stated  last  day  that  a 
personal  representative  or  trustee  may  tax  the  costs,  and 
bind  the  eestuis  que  trust.  In  Balme  v.  Paver^  {h)  and 
Vincent  v.  Venner^  (e)  Sir  T.  Plumer's  decision  was  in  fact 
overruled.  He  gave  me  time  to  see  if  I  could  find  any 
case ;  but  as  there  was  none,  the  case  was  not  mentioned 
again.  But  it  is  now  settled  that  the  Courts  are  at  liberty 
if  a  third  person  pays  a  solicitor's  bill,  and  the  costs  are 
taxable,  to  refer  it  for  taxation.  Now  take  the  case  of  a 
trustee.  I  said  before,  and  I  say  again,  that  he  is  com- 
petent to  settle  the  costs  of  a  solicitor,  and  indeed  the 
contrary  should  not  be  argued.  A  case  came  before  Lord 
Eldon,  Worrall  v.  Harford^  (d)  in  which  the  point  was  of 
this  nature ; — there  was  a  trust  for  the  sale  of  a  bankrupt's 
property ;  the  trustees  under  the  deed  had  power  to  pay 
the  costs  and  expenses  attending  the  execution  of  the 
trusts.      They   employed  a  solicitor,   and    costs    having 

(a)  1  J,  &  W.  291.     (6)  Jacob,  305.     (c)  I  M.  &  K.  212.     (d)  8  Veu.  4. 
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^     ^V^'    -  ^°  incurred,  he  filed  a  bill  in  order  that  he  might  be 
Langfobd    declared  a  creditor  under  the  trust  deed  for  the  amount 

Vm 

Mahony.  ^f  j^jg  j^jn  ^£  ^^g^^  rpj^^  defendants,  the  trustees, 
demurred,  and  Lord  Eldon  overruled  the  claim,  and 
decided  that  the  solicitor  had  the  same  claim  against 
the  trustees  personally  as  against  any  other  client,  but 
that  the  solicitor's  claim  was  against  the  trustees,  and 
not  the  estate.  If  this  be  so,  and  if  a  trustee  pays  a 
solicitor'^s  bill,  and  goes  to  his  cestui  que  trusty  and  says  I 
have  allowed  so  much  for  costs,  now  pay  me;  by  the  settled 
rules  of  this  Court, — if  a  trustee  or  executor  did  so,  tlie 
eesiui  que  trust  has  a  right  to  have  the  bill  referred,  not  to 
be  taxed,  but  moderated ;  and  on  that  reference,  the  Master 
will  revise  the  items  in  a  way  similar  to  taxation,  and  if 
not  proper,  disallow  them  to  the  trustee  or  executor,  and 
he  may  get  back  those  sums  from  tlie  solicitor  as  he  can, 
Johnson  V.  Telford^  {a).  In  Hazard  v.  Lam  (J)  Lord 
Eldon  decided  that  if  a  trustee,  and  an  executor  is  just  the 
same,  pay  a  solicitor'^s  bill,  and  the  bill  ought  to  be  taxed, 
the  cestui  que  trust  has  a  right  to  use  the  name  of  the 
trustee  in  the  taxation.  Lord  Eldon  would  not  allow  pay- 
ment without  a  taxation  to  be  set  up,  where  the  solicitor 
knew  he  was  dealing  with  a  person  having  a  fiduciary 
character.  That  goes  a  long  way  to  decide  this  question  as 
to  the  right  to  a  taxation.  Then  who  is  the  person  to  call 
for  it  I     The  administratrix  de  bonis  non  unquestionably. 

There  was  no  actual  payment  in  this  case.  It  was  fairly 
put  by  Mr.  Sergeant  Warren  as  a  case  of  retainer,  not  pay- 
ment. The  funds  belong  to  the  administratrix,  subject  to  the 
set  off.     But  even  supposing  that  there  were  a  payment, 

(«)  3  Russ.  477.  (ft)  3  Mer.  285. 
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I  think  that  the  administratrix  is  entitled  to  have  a  tax-        '^    ^ 
ation,  if  a  proper  case  be  made  out  for  it.     Has  then  a    ^**®'^*'* 
proper  case  been  made  oat  for  it !  For  otherwise,  supposing 
there  has  been  payment,  I  cannot  give  taxation.     Lady 
Langford  says  you  have  gone  to  unnecessary   expense, 
which  the  estate  is  not  liable  to,  in  searches  and  in  probate, 
in  respect  of  your  clients.     I  give  those  only  as  instances. 
After  the  bill  was  filed  against  her.   Lady  Langford,  so 
early  as  February,  1833,  paid  every  thing  due  by  her,  and 
by  agreement,  a  consent  was  entered  into  to  dismiss  the 
bill  against  her  without  costs ;    and  not  only  this,  but  a 
solemn  deed  was  executed,  releasing  Lady  Langford  from 
the  claim  altogether.     No  sooner  had  this  been  done,  than 
an  amended  bill  was  filed  against  her.     This  at  first  view 
requires  some  explanation.      Searches   were   made  ;    the 
first  charged  for,  as  appears  by  the  bill,  amount  to  £8  15s.; 
the  second,  to  £S  9s.;   the  third,  to  £183;    and  after 
Lady  Langford  was  dismissed  from  the  suit,  when  all  was 
paid  off,  they  went  into  new  searches,  for  which  £501  is 
charged  ;  so  that  the  searches  made  to  recover  the  arrears 
of  this  annuity,  which  was  regularly  paid  up  to  six  years 
before,  and  which,  why  made  I  cannot  tell,  but  they  were 
directed  by  counsel,  exceeded  <£^720,  and  Lady  Langford 
desires  this  to  be  investigated  and  explained,  and  no  one 
can  wonder  that  she  does  so.     This  expense  falls  hard 
upon  the  solicitor  as  well  as  the  parties ;  and  some  attempt 
ought  to  be  made  to  remedy  such  a  grievance  in  the  law. 
I  shall  consider  myself  bound  to  call  on  the  Judges,  to 
assist   me  in  seeing  whether  the  law  in  this  particular 
cannot  be  put  on  the  same  footing  as  in  England,  and 
parties  saved  from  the  terrible  consequences  of  such  ex- 
pense.    In  this  case,  these  charges  are  all  allowed,  the  bill 
never  having  been  taxed. 
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1848.  After  Doctor   Willis   was   paid  every   shilling  of   his 

Lamgfokd    demand,  a  further  amended  bill  was  filed  against    Lord 

Mabomt.     Langford,  to  recover  the  share  from  him,  and  a  new  course 

of  litigation  is  begun,   when  that   happened   to    Doctor 

Willis    which   had  happened    to  a  good   many   of    his 

patients,  he  died.     This  ought  to  have  put  an  end  to  the 

suit.     But  in  order  to  carry  it  on,  his  will  is  proved  in 

this  country,  and  it  is  insisted  with  great  ability,  but 

certainly  considerable  hardihood,  that  the  expense  of  this, 

£109,  should  be  paid  out  of  the  assets  of  Mrs.  Rowley ; 

that  she  should  pay  <f  109  for  the  pleasure  of  having  this 

will  proved.     The  Doctor*'s  representatives  liked  the  suit, 

and  they  struggled  to  carry  it  on.     There  was  a  race  for 

that,  and  they  were  beaten  in  it ;  but  it  is  not  usual  to 

give  the  stakes  to  a  beaten  party.     They  have  no  more  right 

to  be  paid  this  £1 09  out  of  her  estate,  than  out  of  mine. 

The  Master  of  the  Rolls  disallowed  this  charge,  and  I 

do  so  too. 

But  then  an  important  view  is  presented,  which  I 
thought  very  likely  to  affect  the  case ;  a  certain  proceeding 
took  place  after  Dr.  WiUis's  death,  which  on  the  one  side 
is  relied  on  as  an  acquiescence  by  the  Messrs.  Mahony  in 
the  taxation,  from  which  they  cannot  now  withdraw,  and 
on  the  other  as  a  bar  to  Lady  Langford*s  right  to  a  tax- 
ation, in  consequence  of  her  then  waiving  it.  I  was  inclined 
to  take  this  latter  view  myself,  until  I  looked  into  the 
papers,  and  no  case  that  I  have  seen,  more  shews  the 
importance  of  doing  so.  Lady  Langford  had  filed  a  bill 
to  compel  Lord  Langford  to  pay  his  share  of  the  arrears 
of  the  annuity.  In  January,  1834,  the  Messrs.  Mahony 
had  notice,  that  by  a  report  in  that  cause,  ^1,100  or 
£1,200  was  reported  due,  and  was  in  the  hands  of  tlie 
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receiver,  and  iwtiiir  u*  fe  vmL  k^cbtot  litt  lyTtrmir  .  :itif^ 
costs  were  not  profiiBi  fir :  tjapt  ai£  im  mki  -ntt  man?*'. 
bat  prefored  gooig  «■  ^k^  'Ot  sniEL     Lkkt  h.  -ua  sssm 
term,   they  were   acii'J  wxii  s  socis^  -^iac     -zitt    mxm 
would  be  paid,  aad   tkt  isms^   'sixK  &.  ?^?«rr  fmiling 
claimed,  except  muial.  -mHasii  airr  iaic  m  mnn  -u  in 
point  of  law.     A  cmbos  was  adurc  imi  iur  -am  pur- 
pose, bat  tlie  caB9ew«Bt«B  j»3:iiiGr»  jaciiwL  ui  ^oiaifaA, 
and  Lady  Langford  m  153»  igf«arfc  sue  ubk^c  iic  lor- 
ment  of  this  JP1,000  w  Dr.  WiSm  imi.  i#!iebl  w&.     It 
appears  by  MenrL  MakoBr^t  hE3  vS  eucs  luc  litfx  om- 
suited  eoonad,  aad  wore  aiiriafBd  uxs  liken:  i#eb:tr  aa  wii- 
settled aeooont,  ther imd^t  tAMfftarvfKm tiifr skOQiA :  tlaew 
appear,  and  got  a  slop  mfom  L^dr  Lam^wfi  luvi^.  mai  it 
is  ordered  th^  thej  are  Uj  s^  iae^  iht  iAvt.  abd  gfH  % 
report  in  a  limited  time  as  t*  tke  Mwjaai  dae  i^  tbeai.    Is 
the  Master^s  ofiee,  thej  diSv  aki«t  wiot  vas  to  be  ifmt. 
Mr.  Mahony,  in  his  afidarit  in  1%41,   nrs  that  Lady 
Langford  objected  to  the  daim  <4  iaUsina/L,  and  the  pay- 
ment of  these  eosts  at  alL     The  Master  refsses  to  take  the 
account.     The  ezecutors  then  ccMne  to  the  coort,  stating 
that  the  Master  will  not,  onder  the  sUip-order  of  1838, 
take  the  aecoant  as  to   the  eosts  and  interest  dae,  and 
they   ask   that  the  account  may  be  taken,   and  all  just 
allowance  made,  and  the  costs  taxed  if  necessary.     Lady 
Langford  opposes  this,  and  says  she  is  entitled  to  all  the 
sum  in  Court.     The  court  makes  no  rule  on  this  motion, 
but  stated  that  the  Master,  under  that   order,  had  full 
power  to  go  into  the  account  and  make  just  allowances, 
which  would  have  included  the  taxation  and  the  interest ; 
no  new  order  therefore  was  necessary.     The  executors  then 
bring  in  their   discharge,    claiming   £1,570,    £109,   and 
£800  for  interest ;   but  the  Master  being  against  thrm. 
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^843.  they  were  willing  to  take  his  report,  saving  their  right  to 
Lanoford  except.  The  Master  makes  his  report,  and  states  that 
Mahony.  ^i^Q  executors  had  no  right  to  interest,  and  the  court  con- 
firmed the  report,  and  directed  the  fund,  so  wrongly 
stopped  for  years,  to  be  paid  to  Lady  Langford,  and 
that  the  executors  should  pay  the  costs  of  the  proceedings 
and  the  report.  Now  when  this  case  was  opened,  and 
before  I  had  read  the  papers, — and  I  never  saw  a  case  in 
which  it  was  more  useful  to  look  into  the  papers, — I 
thought  that  Messrs.  Mahony  had  tendered  taxation,  and 
that  Lady  Langford  had  refused  it ;  and  in  that  case  I 
would  not  have  permitted  it  now  :  but  Messrs.  Mahony  ten- 
dered taxation,  claiming  costs  and  interest  in  taking  the 
account.  Lady  Langford  in  her  discharge  required  the 
costs  to  be  taxed,  and  she  did  not  object  to  these  costs  at 
all.  She  said,  give  me  the  money,  and  I  will  pay  the 
costs ;  but  she  objected  to  paying  costs  to  the  executors. 
If  the  executors  had  prosecuted  this  inquiry,  and  esta- 
blished their  claim,  the  costs  would  have  been  taxed,  and 
every  thing  settled,  but  they  withdrew  from  the  claim. 
Then  Lady  Langford  presents  her  petition  now  for  tax- 
ation, and  I  am  clearly  of  opinion  that  she  is  entitled  to 
it;  and  I  therefore  dismiss  the  petition  of  appeal  with 
costs. 


Mr.  Mahonyy  the  appellant,  stated  to  hi^  Lordship 
that  all  the  proceedings  were  had  under  the  advice  of 
eminent  counsel,  that  he  was  himself  personally  ignor- 
ant of  the  transactions,  as  they  had  been  conducted  by 
his  brother,  and  that  in   consequence   of  his   being  now 
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incapable  of  attending  to  business,  he,  the  appellant,  would        1943. 
be  greatly  embarrassed  in  the  taxation. 

His  Lordship  said  that  he  did  not  mean  to  make  any 
charge  against  Mr.  Mahony ;  that  he  had  already  done 
him  the  justice  to  say  that  the  searches  had  been  directed 
by  counsel,  though  how  far  they  were  necessary  was 
another  question.  He  had  omitted  to  notice  the  calamity 
to  which  Mr.  Mahony  had  referred ;  but  that  if  any  dif- 
ficulty should  occur  to  Mr.  Mahony  in  consequence  of  it, 
he  would  give  him  liberty  to  apply  to  him  personally  on  the 
subject,  and  that  he  would  not  allow  him  to  sustain  any 
loss  by  it. 


VOL.   ir.  A   A 
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KEILY  V.  KEILY. 

April  26,  29. 

ment  on*the  ^^^  ^'^^  ^^  **^^®  ^"^^  ^^  ^^^^^  1^7  Mary  Kelly,  one  of 

marnage^of  ^^  children  of  John  Keily  the  younger,  to  raise  a  sum  of 

kJIdfTo'  ^»000  which  had  been  charged  upon  the  lands  of  TercuUen  - 

fother  X  K.  ^®S>  ^^w  in  the  possession  of  the  defendant,  Arthur  Keily. 

the  elder  was 
entitled  abso- 

lonleyeTto  '^^^  ^^^7  ^^^stion  in  the  cause  was,  whether  upon  the 
uiwn^UTist  to  *"^®  construction  of  the  deed  of  marriage  settlement,  bear- 
wfft  j"k.  ^^S  date  the  25th  August,  1800,  this  sum  was  raiseable  in 
i^»  h^n^d  *^®  ^^f®  ^'"^®  ^f  •^^'^^  ^®''y  ^^®  younger,  plaintifs  father,  the 
tak'e^he  rents  dof®"^*****  insisting  that  it  was  not  payable  till  after  his  death. 

until  the  death 
of  J.  K.  the 

younger,  then  rpj^^  settlement  in  question  was  executed  upon  the  inter- 
to  secure  a  *  * 

£30<)a^earto  ^^''''^ag®  ^^  John  Keily  the  younger,  and  Margaret  Bag- 
wifp"no°w1th-  ^^^^ '  *"d  ^*®  made  between  John  Keily  the  elder  and 
"j^^^^^lf^^- ^  John  Keily  the  younger  of  the  first,  John  Bagwell 
^^^^  then'*^'  *^d  Margaret  Bagwell  of  the  second,  and  trustees  of  the 
**"  wcr  to^^fse  ^^^^^  P*^*     ^^  ^^^cited  that  Richard  Keily,  father  of  John 

£4000  for  the  Keilv  the  elder,  had  devised  his  estate,  called  the  Duno;ar- 
younger  chil-  J  '  '  o 

dren  of  the     yj^  estate,  to  trustees,  to  the  use  of  John  Keily  the  elder 

marriage,  to  '  ^  "^ 

be  paid  to  the  f^,^  jjf^ .  j^f^^j.  jjjg  decease,  to  John  Keily  the  youn^jer  for 
sons  at  twenty-  '  '  J  J        o 

one,  and  to  the  ^f^  .  and  then  to  the  first  and  other  sons  in  tail  male,  with 
daughters  at 

twenty-one  or  power  to  John  Keily  the  younger  to  charge  them  with  a 

such  respect- 
ive tiroes  of 
payment  hap- 
pen after  the  death  of  J.  K.  the  younger,  but  if   before,  then  within  three  calendar 
mouths  after  the  death  of  the  said  J.  K.  the  younger,  and  not  before  or  sooner,  unless  with 
the  consent  of  the  said  J.  R.  the  elder,  if  living,  and  if  dead,  of  the  said  J.  K.  the  younger." 
J.  K.  the  elder  having  died,  and  having  devised  the  lands  to  his  son,  A.,  J.  K.  the 
younger,  appointed  X3,960  to  a  child,  who  had  attained  twenty-one.    Held,  that  the 
appointee  with  J.  K's  consent  could  raise  the  portion  in  J.  K's  life  time. 
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jointure  not  exceeding  £200  a-year,  and  with  portions  for , 
younger  children  not  exceeding  <£^2,000. 

A  second  estate,  called  TercuUenbeg,  was  the  absolute 
estate  of  John  the  elder,  held  for  lives  renewable  for  ever. 

A  third  estate,  called  Strancally,  was  also  held  for  lives 
renewable  for  ever,  and  was  limited  to  John,  the  elder,  for 
life,  remainder  to  John  the  younger  absolutely. 


1843. 
Keily 

V. 

Keily. 


The  settlement  recited  that  it  was  agreed  that  in  consi- 
deration of  £5,000,  the  portion  of  Margaret  Bagwell,  a 
jointure  of  £500  a  year  should  be  secured  to  her,  and 
£6,000  as  portions  for  the  younger  children  of  the  mar- 
riage. It  then  conveyed  the  Dungarvan  estate  to  the 
trustees,  in  trust  that  John  the  younger  should,  during 
his  father's  life  time,  receive  out  of  them  an  annuity  of  £900  a 
year,  with  powers  of  distress  and  entry  to  John  the  younger. 

It  then  conveyed  the  lands  of  TercuUenbeg  (on  which 
the  question  arose)  to  the  trustees,  ^^  upon  trust,  to  permit 
'^  and  suffer  John  Keily  the  elder,  and  his  heirs  and 
'^  assigns,  to  take  and  receive  the  rents,  issues,  and  profits 
"  thereof,'^  until  the  death  of  the  said  John  Keily  the 
younger ;  and  then,  ^^  in  case  the  said  Margaret  Bagwell 
"  shall  survive  the  said  John  Keily  the  younger,  notwith- 
"  standing  the  said  John  Keily  the  elder  may  be  then 
"  living,  upon  trust  to  permit  and  suffer  the  said  Margaret 
«(  Bagwell  and  her  assigns,  during  her  natural  life,  to  have, 
"  receive,  and  take,  by,  with,  and  out  of  the  rents,  issues, 
"  and  profits  thereof,  an  annuity,  yearly  rent,  or  sum  of 
''  £300,  as  and  for  so  much  of  her  said  jointure  of 
•*  £500  a  year,  the  said  annuity   yearly   rent  or   sum 

A  A   2 
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>^'  "  of  £300,  to  be  paid,''  &c.  on  every  let  day  of  May  and 
1st  day  of  November.  Then  followed  powers  of  distress 
and  entry  to  the  wife.  It  was  then  provided  that  <£* 400, 
as  part  of  the  portion  for  younger  children  or  daughters 
of  the  marriage,  should  be  raised  out  of  this  estate, 
to  go  among  such  children  in  manner  as  John  Eeily 
the  younger  should  appoint,  and  in  default  of  appoint- 
ment equally,  ^'  the  said  portions  of  such  younger  chil- 
^'  dren  or  daughters  to  be  paid  in  manner  following :  that 
^^  is  to  say,  to  such  of  them  as  shall  be  a  son  or  sons, 
^*  at  his  or  their  respective  ages  of  twenty-one  years, 
*^  and  such  of  them  as  shall  be  a  daughter  or  daugh- 
^*  ters  at  her  or  their  respective  ages  of  twenty-one 
^^  years,  or  days  of  marriage  which  shall  first  happen, 
^^  if  such  respective  times  of  payment  happen  after  the 
*'  death  of  the  said  John  Keily  the  younger,  but  if 
*^  he/ore^  then  tciihin  three  calendar  nmdhs  after  the  death 
*^  of  tlie  said  John  Keily  the  younger,  and  not  before  or 
^^  sooner^  unless  with  the  consent  of  John  Keily  the  elder^  if 
*^  livinff^  and  if  dead^  of  the  said  John  Keily  the  younger, 
*^  testified  in  writing,  under  their  respective  hands  and 
^*  seals.  And  upon  this  further  trust,  that  in  the  mean 
^^  time,  and  until  the  said  portions  shall  become  payable 
^*  as  aforesaid,  the  said  trustees  shall  raise  and  levy  a 
^^  competent  yearly  sum  for  the  education  and  maintenance 
^'  of  the  younger  children,  not  exceeding  the  interest  on 
"  their  shares  of  the  <£^4,000,  calculated  at  five  per  cent.*" 

The  Strancally  estate  was  then  conveyed  to  the  trustees 
upon  trust,  to  permit  and  suffer  John  Keily  the  elder 
and  John  Keily  the  younger,  according  to  their  respective 
estates  and  interests  therein,  to  take  and  receive  the 
rents,  issues,  and  profits  thereof,  until  the  death  of  John 
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Keily  the  younger ;  then  to  pay  a  jointure  of  £200  to 
Margaret  Bagwell,  as  before,  and  0^2,000  for  the  younger 
children. 

John  Keily  the  elder  died  in  1808,  and  devised  the 
lands  of  TercuUenbeg  to  his  second  son  Arthur,  (the 
defendant)  who  also  became  his  personal  representative. 

John  Keily  the  younger,  by  deed  of  appointment,  in  the 
year  1839  appointed  to  his  daughter,  the  plaintiff,  the 
sum  of  £3,960,  she  having  previously  attained  twenty- 
one. 

Mr.  Sergeant  Keatinge  for  the  plaintiff. 

The  plaintiff  has  attained  the  age  of  twenty-one  years, 
and  John  Keily  the  younger  has  consented,  the  portion  is 
therefore  raiseable.  The  provision  for  maintenance  cannot 
control  the  construction.  Smith  v.  Foley{a)^  Cotton  v. 
Cotton  (h). 

Mr.  Sergeant  Warren^  Mr.  Moore^  Q.C.  and  Mr.  Brooke^ 
Q.O.,  (with  whom  was  Mr.  Houghton)  for  the  defendant. 

John  Keily  the  elder  took  the  absolute  and  legal  estate 
for  the  life  of  John  the  younger,  Broughton  v.  Langley{c) ; 
Right  V.  Smith(d).  If  the  plaintifi^s  construction  be  right, 
when  is  the  maintenance  to  commence  i  We  say,  from  the 
death  of  John  the  younger.  [Lord  Chancellor. — Suppose 
consent  was  not  given,  then  maintenance  would  be  wanting.] 


(a)  3  Y.  &  C.  157.  (6)  3  Y.  &  C.  142,  149. 

(c)  2  Lord  Raymond,  873.  {d)  12  East,  455. 
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^^'       The  words  are  negative,  and  although  pregnant,  yet  the 
Keilt       Court  will  not  give  them  operation  if  it  be  absurd  and  incon- 


V, 

Keilt. 


sistent  with  the  rest  of  the  deed  ;  the  scope  of  this  instru- 
ment shows  that  the  intention  only  was  to  enable  John 
the  younger  to  make  up  the  deficiency  in  his  power  of 
charging,  so  as  to  enable  him  to  give  £500  a  year  jointure, 
and  £6,000  for  portions ;  and  it  should  not  be  carried 
beyond  that.  Without  rejecting  the  words,  "  not  before,  or 
"  sooner,  unless  with  consent,"  &c.,  they  may  be  applied 
to  the  mode  of  payment. 

Mr.  ManahcM^  Q.C.  in  reply. 

The  Lord  Chancellor. 

I  dare  say  there  is  more  in  this  case  than  I  see  at 
present ;  but  it  appears  to  me  now  that  there  is  no  diffi- 
culty in  it.  I  shall  therefore  express  my  views  upon  it 
now,  but  I  shall  not  give  judgment  on  it  till  Saturday 
morning,  and  I  shall  consider  it  most  carefully,  though  I 
must  say  I  feel  no  doubt  on  it  at  present. 

I  do  not  understand  that  it  has  been  argued  that  the 
question  is  whether  the  portion  is  to  be  raised  out  of  the 
interest  in  possession,  or  in  reversion ;  but  it  has  rather 
been  insisted  that  the  words  of  the  clause  in  question 
either  should  be  considered  as  wholly  inoperative,  or 
should  be  confined  to  the  period  of  payment  of  the 
portions. 

There  were  in  this  case  three  estates.  The  father  upon 
the  son's  marriage  agreed  to  settle  £900  a  year  upon  the 
son  during  the  life  of  the  father.     One  of  the  estates  was 
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vested  in  the  father  absolutely  ;  the  others  were  in  the  son, 
subject  to  a  life  estate  to  the  father ;  there  was  therefore 
only  a  provision  made  for  the  son  during  the  joint  lives  of 
him  and  his  father.  Now  I  am  to  give  this  deed  a  fair 
and  reasonable  construction  according  to  the  circumstances, 
and  the  expressions  contained  in  it :  I  am  not  at  liberty  to 
consider  whether  the  father  gave  too  little  or  too  much  for 
the  portion  of  the  lady,  or  for  what  the  law  considers 
more  valuable,  the  hand  of  the  lady  herself,  for  his 
son;  the  parties  were  at  liberty  to  impose  what  terms 
they  wished  upon  the  occasion  of  the  marriage,  and 
whether  they  acted  prudently  or  otherwise  in  the  arrange- 
ments, is  a  matter  with  which  I  have  nothing  to 
do;  I  can  merely  consider  the  intention  expressed  by 
the  deed. 

Lot  us  then  see  what  the  father  did:  after  settling 
£900  a  year  upon  the  son,  he  conveys  his  absolute 
property  ;  there  was  to  be  for  the  lady  a  jointure  of 
JB500  a  year,  and  for  the  younger  children  a  sum  of 
£6,000  for  portions.  Having  already  provided  for  the  son, 
it  was  not  necessary  to  make  any  further  provision  for 
him ;  he  therefore  keeps  the  estate  in  his  own  disposition, 
conveys  his  absolute  property  to  the  use  of  himself, 
and  his  heirs,  absolutely  as  it  appears  at  first  view ;  but 
the  next  trust  is  in  direct  opposition  to  this,  as  in  a 
certain  event,  namely,  upon  the  son's  death,  if  the  wife 
survived,  she  is  to  have  £300  a  year,  part  of  her  jointure 
during  the  life  time  of  the  father;  this  is  paramount  to 
and  in  derogation  of  the  interest  reserved  to  the  father, 
and  to  the  extent  of  it,  the  previous  limitation  is  cut 
down,  and  the  lady,  if  she  survive  her  husband,  is 
entitled  to  come  against  the  estate  for  this  £300  a  year 


V, 
KSILY> 
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1843.  against  the  father,  if  living,  and  against  his  representatiyes 
^^*"  if  he  were  dead.  Then  come  the  portions  for  younger  chil- 
dren, in  the  ordinary  way ;  and  if  the  father  were  out  of  the 
question,  there  could  be  no  difficulty  at  all.  Provided  the 
events  did  not  happen  until  after  the  death  of  the  son, 
the  portions  were  to  be  raiseable  on  the  happening ;  but  if 
the  events  happened  in  the  life  time  of  the  son,  they  were 
not  to  be  raised  until  after  his  death,  unless  with  his  con- 
sent. This  is  an  ordinary  provision.  What  is  the  conse- 
quence of  consent  being  given !  The  consequence  is,  that 
if  the  term  be  reversionary,  and  the  parent  has  exercised 
his  power ;  but  not  before,  as  the  shares  are  not  knovm, 
and  he  may  divest  them;  but  when  he  has  appointed 
the  shares,  (when  he  has  exercised  his  power,)  they  are 
raiseable  out  of  the  reversion,  if  secured  by  a  rever- 
sionary term ;  or  if  they  are  to  override  the  life  estate, 
they  are  raiseable  out  of  the  life  estate  as  well  as  the 
reversion ;  and  of  course  this  may  always  be  so,  with  the 
father^s  consent,  if  he  chooses  to  bring  his  life  estate  in  aid 
of  the  reversion. 

Here  the  son  was  not  the  tenant  for  life;  the  father 
reserved  the  estate  during  the  son's  life  to  himself 
absolutely,  and  then  dedicated  it,  as  if  the  son  had  the 
estate,  for  the  purpose  of  providing  portions.  Now  the 
clause  which  has  been  discussed  is  this : — The  portions 
are  to  be  paid,  at  the  times  mentioned,  to  the  sons  at 
their  age  of  twenty-one,  and  to  the  daughters  at  twenty- 
one,  or  marriage,  and  then  it  proceeds, — ^^  if  such  times 
*^  of  payment  happen  after  the  death  of  John  Eeily  the 
"  younger,  but  if  before,  then  within  three  calendar 
''  months  after  the  death  of  John  Keily  the  younger,  and 
"  not  before,  unless  with  the  consent  of  John  Keily  the 
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"  elder ;"'  now  to  stop  there,  nothing  could  be  more 
express, — they  are  to  be  raised  at  the  ordinary  times, 
and  not  sooner  unless  with  consent ;  whose  consent ! 
The  father's :  because  the  estate  was  limited  to  him ; 
but  if  he  dies,  the  son  is  to  have  the  power;  there 
is  nothing  strange  in  this;  the  estate  would  go  to  the 
representatives  of  the  father,  probably  to  the  son,  but  only 
in  the  character  of  a  representative.  The  father  gives 
the  son  power  to  charge  the  father's  estate,  in  order  to 
raise  portions  for  the  son's  children.  I  pushed  the  very 
able  counsel  to  know  how  I  was  to  manage  these  words ; 
but  the  only  answer  I  could  get  was,  that  they  were  to  be 
considered  merely  negative.  I  am  told  that  this  is  a  nega- 
tive clause,  and  that  I  am  not  bound  to  give  effect  to  it. 
I  asked  was  I  to  strike  it  out,  but  I  was  told  not ;  but  I 
must  leave  it  inoperative.  The  law  teaches  us,  and  all 
the  authorities  show,  that  though  a  negative,  it  is  preg- 
nant with  an  affirmative ;  it  implies,  as  clearly  as  words 
can  express,  power  to  raise  the  portions  if  the  consent  be 
given.  I  am  told  that  this  would  be  unreasonable ;  but 
it  may  be  said  that  it  was  unreasonable  to  give  the  son 
the  £900  annuity,  or  to  give  the  son's  wife  a  jointure  out 
of  the  father's  estate.  What  have  I  to  say  to  the 
unreasonableness  I  The  deed  is  so,  and  I  must  take  it  as 
I  find  it. 

There  is  a  construction,  however,  which  it  is  said  I  may 
give  this  clause,  without  the  necessity  of  rendering  it  in- 
operative ;  that  is,  that  it  relates  to  the  time  of  payment 
after  their  father's  death ;  but  I  cannot  adopt  that ;  I  do 
not  think  it  is  the  true  construction ;  it  is  the  ordinary 
clause, — the  children  are  to  be  entitled  to  be  paid  at  the 
times  mentioned,  unless  these  happen  in  their   father's 
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J|843^^^^  life  time,  in  which  case  they  are  to  be  paid  in  three 
months  after  his  death,  and  not  sooner,  unless  with 
his  consent,  and  if  in  the  life  time  of  his  father,  with 
his  consent.  It  is  quite  clear  that  either  in  succession 
might  authorize  the  raising,  so  as  to  charge  the  estate  and 
to  have  the  portions  paid. 

Supposing  it  to  be  the  true  construction,  as  I  am  rather 
inclined  to  believe  it  is,  that  the  portions  could  not  l>e 
raised  until  the  children  attained  twenty-one,  the  difficulty 
mih  which  I  have  been  pressed,  on  the  argument 
from  unreasonableness,  from  the  language  of  the  mainte- 
nance clause,  would  not  arise.  But  supposing  this  were  not 
so,  it  is  said  that  the  absurdity  would  follow,  that  the  son 
could  charge  the  estate  with  a  portion  for  a  child  from 
the  time  of  its  birth,  which  would  not  be  if  the  portions 
were  not  raiseable  till  after  the  death  of  the  son  ;  but  that 
arises  in  every  settlement ;  you  may  give  vested  interests 
to  children  at  an  improper  age ;  but  parties  are  compelled 
to  trust  themselves ;  the  father  and  son  do  not  appear  to 
have  been  afraid  to  trust  each  other,  and  where  is  the 
great  danger!  The  father  is  not  afraid  that  he  will  charge 
his  own  estate  rashly ;  then,  after  his  death,  he  gives  the 
son  a  certain  powen  There  is  no  pretence  for  saying  that 
the  power  was  improperly  exercised  here ;  but  if  it  were, 
this  court,  as  a  court  of  equity,  could  check  it ;  for  cases 
decide  (for  instance,  Lord  Hinehinbroke  v.  8eymmr{a)y) 
that  when  a  father  appointed  a  portion  to  a  child  when 
sickly  and  of  tender  years,  and  the  father  on  the  child's 
death  became  his  personal  representative,  the  Court  had 


(a)  1  B.  C.  C.  395.  2  Sug.  Pow.  211.  (17.) 


Kbily. 
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power,  and  exercised  its  power,  to  defeat  the  appointmeDt         '^^' 

r 

as  not  within  the  intention.      The   Court  will  therefore       Keily 
always  restrain  any  undue,  that  is,  fraudulent  exercise  of 
this  power. 

Then  it  is  said,  wait  till  you  come  to  the  clause  for  raising 
portions  out  of  the  third  estate,  where  the  words  are  the 
same,  and  you  will  see  the  difficulty  and  absurdity  of  this 
construction.  The  difficulty  is  of  this  nature  ;  there  were 
three  estates,  the  second  was  the  father's  absolutely,  and 
the  third  was  the  father's  for  life,  remainder  to  the  son  in 
fee.  £2000  for  portions  is  charged  on  the  third  estate  in 
the  same  words ;  they  are  to  be  payable  at  twenty-one  or 
maiTiage,  if  these  events  occur  after  the  son's  death, 
but  if  in  his  life  time,  not  until  after  his  death,  unless 
with  the  consent  of  his  father,  if  living,  and  if  dead, 
of  the  son ;  and  it  is  said  it  would  be  absurd  to  give  the 
father  a  power  to  charge  the  son's  estate  with  portions  for 
the  son's  children,  but  I  am  at  a  loss  to  follow  the  argu- 
ment ;  the  father  had  already  taken  the  same  course  as  to 
his  own  estate ;  he  was  not  unwilling  to  give  the  son  power 
to  charge  his  estate,  and  when  the  son  comes  to  deal  with  his 
estate,  he  could  not  refuse  to  give  his  father  the  same  power 
that  the  father  had  given  him.  Where  is  the  difficulty  ! 
Must  not  the  father  charge  his  own  estate  if  he  wished  to 
charge  his  son's,  and  would  not  this  be  a  sufficient  check  on 
abuse  I  But  why  am  I  to  suppose  abuse.  If  they  intended 
to  create  further  protection  than  is  usual,  against  the  estate's 
being  charged,  they  should  have  so  expressed  it ;  but  I 
must  take  it  as  I  find  it,  and  I  am  clearly  of  opinion  that 
the  power  has  been  well  exercised,  and  that  the  event  has 
arisen  on  which  the  portion  is  payable.     It  is  an  extremely 
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'^-    .  rational  provision,  and  any  abuse  arising  under  it  would 
Kbily 

9. 

Kbilt. 


e.  be  remedied. 


April,  29.  On  this  day  His  Lordship  stated  that  he  had  read  the 
papers  with  attention,  and  that  he  retained  the  opinion  he 
formerly  expressed,  and  accordingly  there  was  a  decree  for 
the  plaintiff  without  costs. 


1843.  COLE  ^.  SEWELL. 


was  settled  by  i  ETER  DALY  being  seized  in  fee  of  the  lands  called 
B.  and  c.  for  in  this  cause  the  Daly  estate,  and  having  three  daughters, 
in^ommon.re- Honoria  Lady  Kingsland,  Anastasia  Daly,  who  became 
their  first  and  Lady  Kerry,  and  Margaretta  Lady  Athenry,  who  became 

other  sons  re- 
spectively in 
tail  male,  re- 
mainder to  thdrdanghters  respectively  as  tenants  in  common,  in  tail  general,  remainder  "in 
case  one  or  two  of  the  said  A.  B.  and  C.  should  happen  to  die  without  iMut  of  her  or  their 
bodies,  then  as  to  the  share  or  shares  of  such  one  or  two  so  dying  without  issue  to  the  use 
of  all  and  every  the  daughter  and  daughters  of  such  survivor  or  survivors,'*  as  tenants  in 
common  in  tail :    Held,  that  the  limitation  to  the  daughters  of  the  survivors  was  a  good 
contingent  remainder,  and  that  the  word  **  survivors"  must  be  construed  **  others,"  and  that 
therefore  the  daughters  of  one  of  the  tenants  for  life,  who  did  not  survive,  were  entitled  to 
the  estate  on  the  other  tenants  for  life  dying  without  having  had  issue. 

Remoteness  does  not  effect  the  validity  of  a  contingent  remainder. 

A  fine  operates  on  all  the  cognizor's  interest,  and  will  pass  contingent  as  well  as  vested 
rights  if  the  intention  be  so,  and  the  use  of  the  word  **  vested"  does  not  shew  a  contrary 
intention  when  there  are  also  the  words  **  all  estate,  &c." 

Under  the  circumstances  of  this  case,  a  share  of  the  estate  of  which  the  fine  had  been 
levied,  which  descended  to  the  cognizor  as  heir  at  law  after  the  levying  of  the  fine  and 
the  execution  of  the  deed  leading  the  uses  thereof,  was  held  to  be  included  in  the  fine,  and 
subjected  to  the  uses  thereof  by  a  deed  executed  subsequently  to  the  descent  for  the  pur- 
pose of  confirming  the  deed  declaring  the  uses  of  the  fine. 
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Lady  Louth,  by  indenture  of  the  5th  day  of  February,        1843. 

1 752,  conveyed  the  said  lands  to  Thomas  Lord  Athenry        ^^^^ 

and  James  Daly,  and  to  their  heirs,  to  the  use  of  the  said     Sewell. 

Peter  Daly,  for  life,  remainder  subject  to  the  dower  of 

Peter  Daly's  wife,  and  to  a  term  of  ninety-nine  years, 

the  trusts  of  which  had  expired  many  years  before  filing 

of  the  bill,  to  the  use  of  the  settlor's   three  daughters, 

share  and  share  alike,  as  tenants  in  common,  and  not  as 

joint  tenants,  during  their  respective  lives,  with  the  usual 

limitations  to  trustees  to  preserve  contingent  remainders, 

and  from  and  after  their  respective  deaths  to  the  use  of 

their  respective  first  and  other  sons  successively  in  tail 

male,  '^  and  if  any  one  or  two  of  the  said  daughters  of  the 

''  said  Peter  Daly  shall  happen  to  die  without  issue  male 

"  of  her  or  their  body  or  bodies,  then  as  to  such  part  or 

''  parts  of  the  said  hereby  granted  and  released  lands  and 

"  premises  of  her  or  them  so  dying  without  issue  male,  to 

"  the  use  of  the  survivors  or  survivor''  of  the  said  daughters 

of  Peter  Daly,  for  life,  and  to  their  and  her  sons  successively 

in  tail  male,  '^  and  in  case  the  said  Honoria  Lady  Kings- 

'*  land,  Anastatia  Daly,  and  Margaretta  Lady  Athenry, 

'^  shall  happen  to  die  without  issue  male  of  their  bodies, 

^'  then  as  to  their  respective  shares  and  proportions  of 

'^  the  said  lands,  tenements,  hereditaments,  and  premises 

*'  aforesaid,  to  the  use  and  behoof  of  all  and  every  their 

'^  respective  daughters,  share  and  share  alike,  as  tenants  in 

'^  common  and  not  as  joint  tenants,  of  the  respective 

"  shares  of  their  said  respective  mothers,  and  the  heirs  of 

"  the  body  and  bodies  of  every  such  daughter  and  daughters 

'^  lawfully  to  be  begotten.    And  in  case  one  or  two  of  the 

"  said  daughters  of  the  said  Peter  Daly  shall  happen  to  die 

^^  without  issue  of  her  or  their  body  or  bodies^  then  as  to  the 

"  share  or  shares  of  the  lands  and  premises  aforesaid  of 
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such  daughter  or  daughters  so  dying  toithout  isBue^  to  the 
use  and  behoof  of  aU  and  every  the  daughter  and  daughters 
"  of  such  survivors  or  survivor^  share  and  share  alike  as 
^^  tenants  in  common^  and  not  as  joint  tenants^  of  the  re- 
^*'  spective  shares  of  such  survivors  in  case  of  two  survivors^ 
^^  «r  to  the  daughters  and  daughter  of  such  survivor  in  case 
^*  there  he  but  one^  as  tenants^  in  common  and  not  as  Joint 
*^  tenantSy  and  the  heirs  of  the  body  and  bodies  of  all  and 
^^  every  the  daughters  of  such  survivors  or  survivor.  And  in 
*^  case  the  said  Honoria  Lady  Kingsland,  Anastatia  Daly, 
''  and  Margaretta  Lady  Athenry  shall  happen  to  die  with- 
*'  out  issue/'  then  after  several  intermediate  limitations, 
remainder  to  the  right  heirs  of  the  said  Peter  Daly. 

Margaretta  was  the  only  daughter  who  ever  had  any 
issue,  and  she  had  four  daughters,  Ladies  Matilda,  Mary, 
Elizabeth,  and  Louisa  Bermingham.  Lady  Elizabeth 
married  a  Mr.  Sewell,  from  whom  she  was  divorced  by  act 
of  parliament,  passed  in  1779,  but  previously  thereto,  by 
deed  of  the  23d  of  February,  1 779,  (for  preventing  which 
being  affected  by  the  divorce,  a  special  clause  was  inserted 
in  the  act)  made  between  Mr.  and  Lady  Elizabeth  Sewell, 
and  trustees,  reciting  that  under  the  settlement  on  the 
marriage  of  Lady  Elizabeth^s  parents,  executed  in  Decem- 
ber, 1749,  (comprising  the  Bermingham  estate)  and  under 
the  settlement  of  1752^  ^'  the  said  Lady  Elizabeth 
"  Sewell  is  seized,  or  entitled  in  remainder  or  rever- 
^'  sion  expectant  upon  and  to  take  effect  in  possession, 
^'  after  the  determination  of  certain  prior  uses,  estates, 
<<  and  limitations,  of  or  to  several  parts,  shares,  and 
^^  purparties,  of  and  in**^  the  lands  thereinafter  mentioned, 
it  was  amongst  other  things  witnessed,  '^  that  in  order  to 
««  dock  and  destroy  the  estate  tail  in  remainder  or  few-- 
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"  sion  expectant  upon,  and  to  take  eflFect  as  aforesaid,  now        '^^^- 

"  vested  in  her  the   said  Lady  Elizabeth  Sewell,  of  the 

'^  said  several  undivided  parts,  purparties,  and  shares  of 

"  her  the  said   Lady   Elizabeth   Sewell,   of  and   in  the 

"  hereditaments  and  premises  in   the    said  hereinbefore 

^^  mentioned  indentures   of  lease    and  release,  and  here- 

*^  inafter    particularly    set     forth,    and    of  and    in  the 

^'  appurtenances  thereto  belonging,  but  without  prejudice 

*^  to  or  disturbing  the  said  uses,  limitations,  and  charges, 

"  prior  and  precedent  to  the  said  remainders  or  reversions, 

'^  expectant,  or  to  take  effect  as  aforesaid,  now  vested  in  her, 

"  the  said  Lady  Elizabeth  Sewell,  or  any  of  the  powers, 

"  authorities,    or   privileges,   to   the  said  precedent  uses, 

'*  estates,  limitations,  or  any  of  them  annexed  or  belong- 

"  ing,  except  the  uses  and  trusts^  of  the  Sewells'  marriage 

settlement,  which  were  thereby  agreed  to  be  relinquished, 

''  and  to  the  intent  that  that  the  said  remainder  or  rever- 

"  sions  expectant,  and  to  take  effect  as  aforesaid*  of  or 

*'*'  belonging  to  the  said  Lady  Elizabeth  Sewell,  of  and  in 

'^  the  said  several  towns,    messuages,   lands,  tenements, 

'^  hereditaments,  and   premises,  but  subject   and  without 

''  prejudice  as  aforesaid,  may  be  limited  and  assured  to 

"  the  uses,  and  under  and  subject  to  the  provisoes  and 

^^  agreements    hereinafter  mentioned,   declared,  and  con- 

*'  tained."     The  deed  then  contained  a  covenant  by  Mr. 

and  Lady  Elizabeth  Sewell,  to  levy  a  fine  ^'of  all  and 

'*  every  those  the  said  Lady  Elizabeth  Sewell's  undivided 

''  parts,  shares,  and  purparties  in  remainder,  or  reversion 

*'  expectant,  and  to  take  effect  as  aforesaid,  and  all  and 

"  every  the  rights,  titles,  estates  and  interests  of  the  said 

"  Lady  Elizabeth,  and  of  the  said  T.  B.  H.  Sewell,  in 

"  right  of  the  said  Lady  Elizabeth,  or  otherwise,  of  and 

''  in  all   that  and  those'*  the    lands  comprised   in   the 
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1843.  settlements  of  1749  and  1752  respectively ;  and  it  was  by 
^oLK  lY^Q  g^  j  indenture  declared  that  the  said  fines,  and  all 
Sbwell.  other  assurances  then  had,  or  thereafter  to  be  had  "  of  the 
^*  said  reversions  or  remainders  expectant,  and  to  take 
<<  effect  as  aforesaid,  of  the  said  parts,  shares,  and  pnr- 
*^  parties  of  her  the  said  Lady  Elizabeth  Sewell,  of  and  in 
*^  the  said  several  towns,  messuages,  lands,  tenements, 
^^  hereditaments,  and  premises  hereinbefore  particularly 
^^  mentioned  and  described,  or  any  part  or  parts  thereof, 
<«  alone  or  jointly,  with  any  other  hereditaments,*^  should, 
as  concerning  the  same  interests,  enure  to  the  use,  that 
was  to  say,  as  to  the  said  lands,  tenements,  hereditaments, 
and  premises,  comprised  in  the  said  deed  of  the  5th  day  of 
February,  1752,  being  the  said  Daly  or  Quansbury 
estate,  to  the  use  of  Louis  Beauvais  and  Thomas  King, 
their  executors,  administrators,  and  assigns,  for  and 
during  and  until  the  full  term  of  one  thousand  years,  and 
subject  thereto,  and  to  certain  other  terms  of  years,  to 
the  use  of  the  defendant,  the  only  son  of  Mr.  and  Lady 
Elizabeth  Sewell,  for  life,  with  remainder  to  his  first  and 
other  sons  in  tail,  remainder  to  his  daughters  in  tail, 
remainder  over  for  estates  for  life,  and  in  tail,  without 
any  limitation  of  the  ultimate  reversion.  The  trusts  of 
the  one  thousand  years  term  were  to  raise  certain  sums 
for  the  payment  of  certain  creditors,  specified  in  a  schedule 
annexed  to  the  said  deed.  The  deed  also  contained  a 
covenant  on  the  part  of  Mr.  Sewell,  Lady  Elizabeth's 
husband,  that  he  would  pay  the  scheduled  debts  in  case 
Lady  Elizabeth  and  her  two  children,  and  all  her  other 
children  should  die  without  issue  before  the  death  of  the 
survivor  of  the  three  daughters  of  Peter  Daly,  so  that 
the  term  of  one  thousand  years  could  not  vest  in  possession. 
The  fine  was  levied  shortly  after  the  execution  of  this  deed. 
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Lady  Kingsland   died   in    1784  without  issue;    Lady  ^     '843. 
Matilda  Bermingham  died  in  1 788  intestate  and  without        ^^^ 
issue  ;  her  mother,  Lady  Louth,  died  in  1793,  leaving  her     Sew«i,l. 
other   three  daughters   surviving;    Lady  Kerry   died   in 
1799  without    issue.     A   suit  for    partition   among  the 
three    granddaughters    of    Peter    Daly,    the    daughters 
of   Lady    Louth,  or   their  representatives,   having  been 
instituted,  a  decree  was  made  for  partition,  bearing  date 
the  23d  of  June,  1809  ;  and  in  pursuance  thereof,  a  deed 
of  partition,  bearing  date  the  30th   of  September,   1809, 
was  executed. 

On  the  14th  of  May,  1812,  a  bill  in  a  cause  of  Lanery 
v.  Duffield^  was  filed  by  the  representative  of  the  sur- 
viving trustee  of  the  1,000  years  term,  on  behalf  of  the 
creditors  specified  in  the  schedule  of  the  settlement  of 
1779,  charging  that  one  entire  third  of  the  Daly  estates 
was  included  in  that  deed,  and  in  the  1,000  years  term 
thereby  created .  Lady  Elizabeth,  then  a  feme  sole^  answered 
this  bill,  and  set  up  the  case  made  by  the  plaintiff  in  the 
present  cause.  By  a  decree  in  that  cause,  bearing  date  the 
13th  of  April,  1819,  it  was  referred  to  the  Master  to 
inquire  and  report  over  what  lands  the  1,000  years 
term  extended.  The  Master,  by  his  report.,  bearing  date 
the  9th  of  June,  1820,  found  that  the  1,000  years 
term  extended  over  one-third  of  the  Bermingham  and  Daly 
estates  respectively.  This  report  was  not  excepted  to, 
and  by  the  final  decree  in  the  cause,  bearing  date  the  4tb 
of  July,  1820,  the  lands  included  in  the  1,000  years 
term,  or  a  competent  part  thereof,  were  directed  to  be 
sold  for  the  purposes  of  the  suit,  and  in  consequence 
thereof  a  sale  of  certain  parts  took  place. 

Some  doubts  having  arisen  whether  three  denominations 
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'^3,        of  the  Daly  estate  had  been  included  in  the  1,000  years 
term  created  by  the  settlement  of  1779,  a  deed  bearing 
date  the  1st  of  January,   1825,  was   executed  by  Lady 
Elizabeth  and  her  then  husband,  Mr.  Russell,  to  remedy 
any  mistake  upon  that  point,  and  thereby  the  one-third 
of  the  Daly  estates  allotted   to  Lady   Elizal>eth  by   the 
deed  of  partition,  including  the  three  townlands  by  name, 
and  also  an  undivided  third   part  of   the  Bermingham 
estate,  were  conveyed  to  Henry  Maxwell  Millar  and  his 
assigns,  as  a  tenant  to  the  prcecipey  for  the  purpose  of 
suffering  a  recovery,  to   enure,  "  as   to  such  of  the  said 
"  divided  and  undivided  parts,  shares,  purparties,  towns, 
"  lands,   tenements,   hereditaments,  and  premises  hereby 
"  granted  and  released,  or  otherwise  assured  or  intended  so 
"  to  be,  and  every  part  and  parcel  of  the  same,  with  their 
"  and   every  of  their  rights,  members,  appendances,  and 
"  appurtenances,  as  were  comprised  in  a  certain  indenture 
"  of  seven  parts,  bearing  date  the  23d  day  of  February, 
"  1779,  and  made  or  expressed  to  be  made  between,"  &c. 
*'  to    the  uses,    for   the   estates,    intents,    and   purposes 
"  thereby  expressed  and   declared  of  and   concerning  the 
'^  same,  and  in   confirmation  of  the   said  deed,  and  the 
"  several    uses,    estates,    intents,   and    purposes    therein 
"  contained,   in   particular    of  a    term    of    1,000   years, 
*^  thereby  limited  to  the  said  Louis  Beauvais  and  Thomas 
"  King,  parties  thereto  of  the  third  part,  upon  the  trusts 
"  and    for    the    purposes    in    said   deed   mentioned    and 
"  declared,  of  and  concerning  the  said  term."      And  it 
was  by   the '  said  deed   declared  that   the  said  recoveries 
should   be  and  enure,  as   to  the  said    three   townlands, 
to  the  use    of    the    trustees  of  the  said  term    of   1,000 
years,  and  to  give  effect  and  validity  to  the  said  decree 
and  proceedings  thereunder,  and  subject  thereto,  '^  to  such 
''  further  and  other  uses,  and  for  such   further  estates. 
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^'  intents,  and  purposes  as  the  s^d  Lady  Elizabeth  Russell 
"  shall  and  may,  notwithstanding  her  coverture,'*  by  deed 
or  will,  "  direct,  limit,  or  appoint ;  And  as  to,  for,  and  con- 
"  coming  all  and  singular  the  said  towns,  tenements,  here- 
^'  ditaments,  and  premises  comprised  in  the  said  indenture 
'*  of  the  23d  day  of  February,  1779,  to  such  further  and 
"  other  uses  as  have  not  been  thereby  declared  of  and 
^'  concerning  the  same,  as  the  said  Lady  Elizabeth 
"  Russell  shall  or  may,  notwithstanding  her  coverture," 
by  deed  or  will,  direct,  limit,  or  appoint.  The  recovery 
was  suffered  shortly  after  the  execution  of  this  deed. 
Lady  Elizabeth,  subsequently  to  her  divorce  from  Mr. 
Sewell,  married  a  Mr.  Duffield,  and  after  his  death,  mar- 
ried a  Mr.  Russell,  whom  also  she  survived,  and  by  her 
will,  made  after  Russell's  death,  she  devised  all  her  real 
estate  to  the  use  of  the  plaintiff,  his  heirs  and  assigns. 
The  plaintiff,  by  his  bill,  claimed  all  Lady  Elizabeth's 
one-third  of  the  Daly  estate,  except  her  original  one- 
twelfth.  The  defendant  on  the  other  hand  claimed,  under 
the  deeds  of  1779  and  1825,  the  whole  of  Lady  Eliza- 
beth's one-third  of  the  Daly  estate. 

This  cause  came  before  this  Court  in  Trinity  Term, 
1842,  when  His  Lordship  being  of  opinion  that  the  ques- 
tions involved  in  it  were  purely  legal,  directed  a  case 
to  be  sent  to  the  Court  of  Common  Pleas  for  their 
opinion,  and  the  case  was  accordingly  argued  before  the 
Judges  of  that  Court,  in  Hilary  Term,  1843(a),  and 
they  returned  the  following  certificate : — 

We  have  heard  this  case  argued  by  counsel  for  both 
parties,  and  have  considered,  and  we  are  of  opinion  that 

(a)  6  Ir.  L.  R. 
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at  the  time  of  the  execution  of  the  settlement  of  the 
23d  of  February,  1779,  Lady  Elizabeth  Sewell  was 
entitled,  under  and  by  virtue  of  the  limitations  of  the 
settlement  of  the  5th  of  February,  1752,  to  a  vested 
remainder  in  tail,  in  one-fourth  of  her  mother  Lady 
Louth^s  one-third  of  the  daily  estates,  expectant  on  the 
decease  of  her  mother  and  aunts,  Lady  Kerry  and  Lady 
Eingsland,  without  issue  male;  and  to  a  contingent 
remainder  in  tail,  in  one-fourth  of  each  of  the  respective 
one-thirds  of  her  aunts,  Lady  Kingsland  and  Lady  Kerry, 
of  the  said  Daly  estate,  expectant  upon  their  decease 
respectively,  without  issue,  and  the  decease  of  Lady  Louth 
without  issue  male. 

Second — Having  regsurd  to  the  settlements  of  the  30th 
of  December,  1749,  and  the  5th  of  February,  1752,  we 
are  of  opinion  that  all  the  estates  and  interests  to  which 
Lady  Elizabeth  Sewell  was  so  entitled  under  the  limita- 
tions of  the  settlement  of  1752,  passed  under  and  were 
bound  by  the  settlement  of  the  23d  of  February,  1779, 
and  the  fines  levied  in  pursuance  thereof. 

Third  and  lastly — We  are  of  opinion  that  the  whole 
of  the  Daly  estate  which  was  allotted  in  severalty  to 
Lady  Elizabeth  Sewell  by  the  partition,  (save  only  the 
three  omitted  townlands)  was  limited  and  made  subject  to 
the  uses  of  the  settlement  of  the  23d  of  February,  1779, 
by  the  deed  of  the  1st  of  January,  1825,  and  the 
recoveries  suflFered  in  pursuance  thereof. 

John  Doherty. 

Robert  Torrbns. 

Nicholas  Ball. 

Joseph  Devonsher  Jackson. 
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The   plaintiff,    being    dissatisfied  witli   this  certificate,  ,      '^^^-      , 
now  applied  to  the  Lord  Chancellor  to   have  the   case  ®^" 

submitted  to  another  Court. 

Mr.  Sergeant  Warren  for  the  plaintiff. — The  Court  of 
Common  Pleas  was  of  opinion,  that  '*  dying  without  issue'* 
was  confined  to  the  life  time  of  the  survivor  of  the  three 
daughters  ;  but  we  contend  that  the  meaning  was,  that  all 
the  limitations  should  be  exhausted,  and  that  the  parties 
conceived  that  there  had  been  previously,  limitations  to  all 
the  issue,  and  consequently  limited  over  the  estate  on  a 
general  failure  of  issue  of  two  of  the  daughters  to  the 
third  and  her  issue  ;  but  as  all  the  issue  had  not  been  pro- 
vided for,  namely,  daughters  of  sons,  and  there  not  being 
cross  remainders  among  the  daughters  of  Peter  Daly's 
daughters,  the  limitation  over,  on  a  general  failure  of 
issue,  is  void  for  remoteness.  The  Court  of  Common 
Pleas  relied  on  Westly  v.  Fetherstone  (a),  but  that  case  was 
put  by  the  Chief  Justice  upon  the  ground  of  the  limita- 
tion being  by  way  of  "  remainder."  [Lord  Chancellor. — 
That  could  not  decide  the  case.  In  that  case,  as  this, 
there  was  a  limitation  after  an  indefinite  failure  of  issue.] 
Then  the  limitation  over  is  to  the  survivor  of  the  three 
daughters  and  her  issue.  Here  Lady  Kerry  was  the  sur- 
vivor, and  died  without  issue,  so  that  Lady  Elizabeth 
could  not  take  under  this  limitation.  We  say  that  the 
settlement  of  1779  only  comprised  the  estates  in  which 
Lady  Elizabeth  had  a  vested  interest.  [Lord  Chan- 
cellor.— A  fine  ransacks  the  entire  estate  of  the  cognizor, 
and  whether  the  interest  be  vested  or  contingent,  vests  it 
in   the  cognizee^  unless  an   intention  to  the  contrary  is 

(a)  2  Uuds.  &B.  321,  p.  334. 
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^  '^^-  ^  clearly  shown.]  Yes ;  that  was  established  by  Doe  v. 
Cole  Oliver  (a),  but  it  was  not  decided  to  be  the  law  at  the  date 
SEM.LL.  ^f  ^j^jg  settlement,  Doe  v.  Martyn  (J).  The  fine  here 
was  of  the  entire  lands ;  but  the  deed  shows  that  the 
intention  was  only  to  transfer  the  vested  interest.  Then 
the  third  question  is,  whether  the  deed  of  1825  subjected 
the  remaining  shares  to  the  deed  of  1779.  This  deed  was 
not  intended  to  do  more  than  to  confirm  the  settlement  of 
1 779,  and  to  subject  to  it*s  trusts  the  three  denominations 
mentioned  therein.  Lady  Matilda's  share  went  to  Peter 
Daly's  heirs,  namely,  his  three  daughters,  and  was  there- 
fore not  included  in  the  settlement  of  1779,  nor  in  the 
deed  of  1825,  which  in  this  respect  did  not  carry  the 
settlement  farther ;  whatever  power  had  been  left  to  Lady 
Elizabeth  by  the  deed  of  1779,  she  retained  it  expressly. 
On  the  whole,  it  is  submitted  that  nothing  passed  under 
the  deed  of  1779,  except  Lady  Elizabeth's  vested  remain- 
der in  one-fourth  of  one-third ;  that  the  remaining  three- 
twelfths  came  to  her  as  co-heir  of  Peter  Daly,  and  that 
the  deed  of  1*825  did  not  subject  to  the  deed  of  1779  any 
thing  which  had  been  omitted  by  that  deed,  except  the 
three  denominations,  and  that  the  residue  passed  under 
Lady  Elizabeth's  will  to  the  plaintiff. 

Mr.  Moore,  Q.C.  and  Mr,  W.  Brooke^  Q.C.,  with  whom 
was  Mr.  Pakenham  for  the  defendant. — It  cannot  be  denied 
by  the  other  side,  but  that  under  this  limitation  any  of  the 
daughters  of  Peter  Daly  who  should  have  survived  the 
others,  they  having  died  without  issue,  would  under  this 
limitation  have  taken  an  estate  for  life,  and  that  her  issue 
would  then   be  entitled   to   a  vested    remainder.      This 

(ci)  10  B.  &  C.  181.  (6)  8  B.  &  C.  497. 
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liiiiitation  is  a  remainder  limited  to  take  effect  on  a  contin- 
gency ;  namely,  an  indefinite  failure  of  issue.  It  is  incor- 
rect to  say  that  such  a  limitation  is  void  for  remoteness. 
The  only  reason  why  remoteness  is  objectionable  is  that  it 
leads  to  a  perpetuity ;  but  this  does  not  apply  where  the 
limitation  may  be  barred.  Suppose  there  be  a  limita- 
tion to  A.  for  life ;  remainder  if  B.  die  without  Tssue  to 
C.  in  fee ;  there  if  B.  do  not  die  without  issue  in  A's  life, 
the  contingent  remainder  fails,  upon  the  general  rule  of 
law,  that  the  remainder  must  vest,  if  at  all,  upon  the 
determination  of  the  particular  estate.  Wesihy  v.  Fether- 
stone  is  precisely  in  point.  [Lord  Chancellor.  Mr. 
Sergeant  Warren  argues  that  the  contingency  upon  which 
the  remainder  there  was  limited  to  take  effect,  was  confined 
to  the  life  time  of  the  first  taker,  but  the  Court  don't  seem 
to  take  that  ground.]  The  deed  of  1779  recites  the  deed 
of  1752,  and  Thomas  Sewell  covenants  to  pay  the  sche- 
dule debts,  in  case  Lady  Elizabeth  should  die  without  issue 
before  the  death  of  the  survivor  of  the  three  daughters  of 
Peter  Daly,  so  that  the  1000  years  term  could  not  vest  in 
possession ;  this  shews  that  the  contingencies  upon  which 
Lady  Elizabeth  was  to  acquire  an  enlarged  interest,  were 
in  the  contemplation  of  the  parties,  and  so  it  was  likely 
they  should  be,  for  as  the  deed  of  1752  had  been  executed 
twenty-seven  years  previously,  and  the  other  sisters  had  then 
no  issue,  it  was  not  likely  that  they  ever  would  have  any. 
Lady  Elizabeth  conveys  all  her  "  right,  title,  and  interest," 
and  the  only  word  which  the  other  side  relies  upon,  is 
"  vested."  The  fine  was  levied  of  all  the  lands.  "  Sur- 
"  vivor**'  means  "other;*"  Dae  v.  Waineright  (a).  In 
1825  all  Lady  Elizabeth's  interests  were  reduced  into  pos- 

(fl)  6  T.  R.  427. 
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^  '^^'^' ,  session,  and  all  passed  by  the  deed  of  that  year,  so  that 

*'J^^        this  deed  leaves  the  construction  of  the  other  deeds  imma- 
SifcWELL.     terial ;  the  power  which  is  reserved  by  that  deed  to  Lady 
Elizabeth  is  over  the  reversion  left  in  her  by  the  deed  of 
1779;  Beck's  ease  (a). 

Mr.  G.  2).  LaUmche  in  reply. 

Mr.  Feame  says,  (b)  ^'  any  limitation  in  future,  or  by 
**  way  of  remainder,  of  lands  of  inheritance  which  in  its 
*'  nature  tends  to  a  perpetuity,  even  although  there  be  a 
*'  preceding  vested  freehold,  so  as  to  take  it  out  of  the 
"  description  of  an  executory  devise,  is  by  our  Courts  con- 
'^  sidered  as  void  in  its  creation.'*' — [Lord  Chancellob. — 
Give  me  any  authority  to  show  that  a  contingent  remainder 
must  be  limited,  so  as  to  take  effect  within  the  limits  of 
perpetuity.  The  moment  you  put  perpetuity  out  of  the 
case,  you  put  an  end  to  all  objection  to  this  limitation. 
The  coming  from  Rome,  mentioned  in  Mr.  Feame's  second 
division,  is  altogether  collateral  to  the  determination  of  the 
estate  ;  so  if  you  limit  an  estate  to  A.  for  life,  remainder 
to  his  first  and  other  sons  in  tail  male,  and  if  A.  die  with- 
out issue,  over,  then  the  limitation  over  is  collateral ;  but 
where  is  the  difference  between  it  and  the  other  case  (c)  X] 
In  cases  of  wills,  it  depends  on  the  intention  of  the  testator, 
but  the  same  construction  cannot  hold  in  the  case  of  a  deed. 
[Lord  Chancellor — I  mean  to  follow  the  words  strictly; 


(a)  Cro.  Car.  363,  per  nom.  BoretOD  p.  NichullB;  and  cited  1  P.  W,  76. 
(6)  Cont.  R.  502. 

(c)  Mr.  Fearne  Cont.  R.  250,  says,  **  It  is  requisite  that  the  possibility 
upon  which  a  remainder  is  to  depend,  should  be  a  common  posaibility, 
and  potentia  propin^ua,  as  death,  or  death  without  issue,  or  coverture,  or  the 
like." 
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as  strictly  as  the  strictest  grammarian  would  do.]  Mr.  ^  '^3- 
Feame  speaking  of  executory  devises  on  a  failure  of  issue, 
says — (a)  "  if  the  limitation  rests  solely  upon  the  usual 
^'  extent  and  import  of  those  words,  the  limitation  over  is 
"  too  remote,  and  therefore  void." — [Lord  Chancellor. 
The  part  of  Mr.  Fearne's  work  which  treats  of  Executory 
Devises  is  not  as  carefully  done  as  the  other.]  Then 
the  event  contemplated  by  the  word  "  survivor"  has  not 
occurred ;  after  the  first  use  of  the  word,  "  survivor"  in 
subsequent  clauses,  the  words  "  such  survivor"  are  used. 
There  are  no  such  words  here  as  in  Doe  v.  WainewriglUy 
namely,  "  toties  quoiies^'*''  Edwards  v.  AUi8tan(b).  In 
Leeming  v.  Sherrati,(c)  the  Court  refused  to  construe 
"  survivor,"  " other;"  and  in  Davidson  v.  Dalla8y{d)  Lord 
Eldon  said  it  was  a  forced  construction.  [Lord  Chan- 
cellor— He  always  adopted  it.  The  ground  of  the  decision 
in  Doe  v.  Wainewriffht  was,  that  it  is  not  a  word  of  con- 
tingency, though  it  sounds  so.] 

The  Lord  Chancellor. 

In  this  case  I  sent  a  case  to  the  Court  of  Common 
Pleas,  upon  certain  points  arising  out  of  several  settle- 
ments, and  they  have  returned  their  certificate ;  and  the 
case  has  been  now  argued  at  great  length,  (which,  however, 
the  great  difficulty  of  the  points  involved  fully  justified) 
to  induce  me  to  send  the  case  for  a  fresh  investigation. 

The  facts  are  somewhat  complicated.  The  settlement  of 
1752,  upon  which  the  main  question  of  law  depends,  was 


(a)  Cont.  R.  485.  (6)  4  Rugs.  78,  p.  64. 

(f)  2  Uare,  14.  (J)  14  Ves.  67G. 
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^  ^^^*  ^  a  settlement  of  certain  estates  on  Peter  Daly  for  life,  then 
^®^*  a  term  of  1,000  years,  the  trusts  of  which  I  need  not 
&EWRLL,  jjQ^  speak  of;  then  to  his  daughters  for  life;  then  to 
trustees  to  preserve,  then  to  the  sons,  then  cross  remin- 
ders among  the  daughters  and  their  sons  ;  the  mere 
regular  limitations,  but  upon  which  an  argument  was 
founded,  as  shewing  the  meaning  with  which  the  words 
^^  dying  without  issue"  were  used ;  but  I  think  without 
reason,  as  the  limitations  were  after  the  previous  estates  had 
been  exhausted.  Then  the  estate  was  limited  to  the  use  of 
the  daughters  of  the  daughters  as  tenants  in  common  in 
tail ;  then  comes  the  first  clause  upon  which  a  question 
arose. — [His  Lordship  read  the  part  of  the  settlement  of 
1752  printed  in  italics  supra.]  That  is  to  say,  with  cross 
remainders  in  tail  if  the  limitations  are  good.  This  is, 
however,  disputed,  and  it  said  that  there  is  no  good  re- 
mainder at  all,  and  that  even  if  there  were,  in  the  events 
which  have  happened,  the  cross  remainders  could  not 
take  effect,  because  the  word  '^  survivor''  only  is  used,  and 
the  survivor  here  had  no  issue,  and  that  the  word  "  survi- 
vor" cannot  be  read  as  "  other."  The  first  question  then  is, 
is  this  a  good  contingent  remainder,  and  then,  is  the  limita- 
tion over,  good.  The  objection  is,  that  there  being  in  the 
previous  part  of  the  settlement  only  a  limitation  to  the 
sons  in  tail  male,  and  the  limitation  to  the  daughters, 
though  in  tail  general,  not  exhausting  the  issue  of  their 
mothers,  the  gift  over  is  notwithstanding,  only  in  case  of 
the  mothers'  dying  without  issue  of  their  bodies,  when  no 
estate  had  been  limited  to  the  issue  of  their  bodies,  and  is 
therefore  beyond  the  natural  determination  of  the  pre- 
ceding estate. 

This  is  said  not  to  be  a  contingent  remainder,  notwith- 
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standing  the  case  of  Westby  v.  Fethersione,  which  is  distin-  ^  's*^- 
guished  on  a  ground  upon  which  I  need  say  nothing,  be-  ^^^^ 
cause  whatever  may  have  been  the  language  used  in  some  Sewell. 
parts  of  the  judgment,  the  Court  manifestly  intended  to 
decide  the  abstract  point,  and,  as  it  appears  to  me,  rightly. 
This  is  said  to  be,  not  a  contingent  remainder  but,  a  future 
or  springing  use,  and  too  remote,  being  to  take  effect  in 
default  of  issue  to  whom  no  previous  estate  was  limited. 
Now,  if  one  rule  of  law  can  be  more  sacred  than  another, 
this  is  that  one, — there  is  no  one  more  strictly  adhered 
to, — that  no  limitation  will  be  construed  to  be  a  spring- 
ing use  when  it  can  take  effect  aa  a  contingent  remain- 
der :  this  is  one  of  the  solemnly  settled  landmarks  of  the 
law.  And  on  this  point  look  to  the  case  of  Carwardine  v. 
Cartraref {nd(a), stated  so  much  at  length  by  Mr.  Feame(i), 
and  explained  in  the  note  to  Gilbert  on  Uses,  p.  78.  There 
the  Lord  Keeper,  after  going  very  minutely  into  the  case, 
notwithstanding  a  proviso  which  seemed  to  create  a  spring- 
ing use,  put  the  limitation  into  a  natural  course,  and  held 
that  it  only  created  a  contingent  remainder.  I  take  there- 
fore the  rule  to  be  settled  and  invariable. 

As  to  remoteness,  I  was  rather  surprised  to  hear  it 
argued  at  this  time  of  day,  that  that  consideration  could 
affect  the  question  as  to  the  validity  of  this  limitotion  as 
a  contingent  remainder.  I  apprehend  it  is  quite  settled, 
that  if  the  limitation  be  a  remainder,  remoteness  is  out  of 
the  question.  The  remainder  is  either  a  vested  one,  and 
then  of  course  there  is  no  remoteness,  as  the  vesting  has 
already  taken  place  ;  or  the  remainder  is  contingent,  and  if 
so,  no  matter  how  remote  may  be  the  contingency  until 

(a)  I  Eden.  27.  (6)  C.  R.  38S. 
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43^^  the  happening  of  which  the  vesting  is  deferred,  still,  by  the 
>!•«  rules  of  law,  if  it  does  not  happen  so  that  the  remainder 
KLL.  may  vest  on  the  termination  of  the  particnlar  estate,  it  can- 
not take  effect  at  all.  There  was  a  difficulty  nnder  the 
old  law,  not  on  the  rule  as  to  perpetuities,  which  is  a 
modern  one,  that  is,  modern  as  regards  the  law  of  this 
country;  but  the  old  law,  certainly,  even  in  respect  of  remain- 
ders, did  speak  of  remoteness,  and  of  a  contingency  being 
a  mere  possibility ;  and  endeavoured  to  avoid  certain  limi- 
tations, as  being  limited  on  too  remote  a  possibility.  This 
rule  is,  however,  long  done  away  with.  If  the  limitation 
be  a  springing  or  shifting  use,  or  executory  devise,  and  does 
or  may  go  beyond  the  limits  of  perpetuities,  it  is  void  ;  but 
if  it  be  a  contingent  remainder,  there  is  no  such  rule  ;  the 
contingency  may,  no  doubt,  be  so  remote  as  not  to  take 
effect  until  the  particular  estate  has  failed,  and  so  the  limi- 
tation cannot  take  effect ;  but  mere  remoteness  is  no  objec- 
tion ;  that  doctrine  never  can  be  brought  to  bear  against  the 
validity  of  a  contingent  remainder.  Then  what  other  objec- 
tion is  there  to  this  limitation  i  It  is  quite  regular ;  by  its 
terms,  it  cannot  take  effect  until  the  natural  termination  of 
the  preceding  estates,  for  of  course  there  could  not  be  a  failure 
of  issue  generally,  until  there  had  been  a  failure  of  the  issue 
to  whom  estates  had  been  limited ;  then  if  on  the  termina- 
tion of  these  estates,  the  issue  general  had  failed,  the  re- 
mainder would  take  effect ;  but  suppose  when  the  estates 
terminated  by  reason  of  failure  of  the  issue  special,  there 
were  other  issue  in  esse^  then  the  event,  upon  which  the  re- 
mainder was  to  take  effect,  would  not  have  happened. 

The  limitation  here  appears  to  me  to  fall  precisely  within 
Mr.  Fearne's  second  class,  as  the  Judges  in  this  country 
thought  in  We^tby  v.  Fetherstonc  ;  this  class  is  as  follows  : 
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"  wliere  some  uncertain  event,  unconnected  with  and  *^^  ^ 
"  collateral  to  the  determination  of  the  preceding  estate,  ^®^* 
"  is  by  the  nature  of  the  limitation  to  precede  the  re-  ^*^^^^ 
"  mainder  ; — as  if  a  lease  be  made  to  A  for  life,  remainder 
"  to  B  for  life,  and  if  B  die  before  A,  remainder  to  C  for 
"  life ;  here  the  event  of  B^s  dying  before  A  does  not 
"  in  the  least  effect  the  determination  of  the  particular 
"  estate,  nevertheless  it  must  precede  and  give  effect  to 
"  C's  remainder.*'  Then  he  puts  this  case  from  Leonard; 
*'*'  if  lands  be  given  to  A  in  tail,  and  if  B  comes  to 
"  Westminster  Hall  such  a  day,  to  B  in  fee ;"  now  this 
must  mean  if  lands  be  given  to  A  in  tail  remainder,  if  B 
comes  to  Westminster  Hall  such  a  day,  to  B  and  his  heirs ; 
because  it  is  not  intended  that  the  remainder  to  B  should 
take  effect  in  derogation  of  A'*s  estate.  What  then  is  it  ? 
It  is  a  regular  remainder,  but  depending  for  its  vesting  on 
an  event  collateral  to  the  determination  of  the  previous 
estate !  Is  not  this  the  same  \  It  is  a  remainder  on  failure 
of  issue  generally,  that  includes  issue  male,  and  the 
daughters  and  their  issue;  but  it  is  contingent  on  the 
event  of  there  being  a  failure  of  issue  generally,  by  the 
time  that  the  previous  limitations  had  failed.  It  is  indif- 
ferent what  the  contingency  is,  whether  it  be  A's  coming 
from  Bome,  or  a  tree'^s  falling,  or  a  failure  of  issue,  or  any 
other  event  which  the  fancy  or  caprice  of  the  person  choos- 
ing to  make  the  contingency  may  suggest. 

The  first  instance  given  by  Feame  is  taken  in  substance 
from  Coke  Litt.,  378  a.  and  it  shows  that  there  then 
was  a  difficulty  in  respect  of  remoteness,  which  does 
not  arise  now  in  my  opinion ; — ''  and  so  it  is  if  a  man 
^'  make  a  lease  for  life  to  A,  B,  and  G,  and  if  B  survive 
'^  C,  then    the  •  remainder    to   B   and  his   heirs.      Here 
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*  there  is  another  ezeepdon  out  of  the  nid  role ;   for 
^  albeit  the  peiaoD  be  certain,  yei  inasmnch  as  it  depends 
*'^"-     ^  upon   the  dying  of  B(a)  before  C(aX  the  remainder 
**  cannot  rest  in  C  (a)  preaentlj.    And  the  reason  of  both 
^  these  cases  in  effect  is,  becanse  the  remainder  ia  to  com- 
^  mence  npcm  limitation  of  time,  Tiz^  i^on  the  poasibilitie 
*^  of  the  death  of  one  man  before  another,  iHbich  is  m  eom- 
**  men  poesiUlitie ;"  therefore  in  those  early  times  thej 
were  looking  to  remoteness.    Bat  this  has  long  ceased  to 
be  the  case.     Look  to  the  case  in   3    R,  C.  C,  215, 
NieKoh  t.  Sk^UUj  before    Loid    Kenjon.      He  would 
not  listen   to   an  objection  on   the   ground   of   remoto- 
ness,    in    reepect  of   a   limitation    after    an  estate  tail, 
becaose  it  may  at  any  time  be  barred.    Then  the  case  of  a 
general  power  of  sale  and  exchange ;  it  was  much  argued 
as  to  its  validity,  but  its  validity  is  established;   and  I 
can't  say  that  I  ever  entertained  the  doubt  iliat  was  felt, 
and  on  the  same  principle,  as  it  may  be  barred  within  the 
limits  of  perpetuities,  and  if  a  person  became  entitled  to 
an  estate  in  fee  or  in  tail,  the  power  became  inoperative  (i). 

There  is  then  no  doubt  but  that  this  is  a  good  contin- 
gent remainder ;  then  the  question  is  as  to  the  validity  of 
the  gift  over.  It  is  said  that  Doe  v.  Waifiewright  is  not  an 
authority  here,  as  it  was  decided  upon  the  peculiar  expres- 
sions used  in  the  deed  in  question  there.  I  donH  agree  in 
this,  however.  I  have  always  thought  that  it  lays  down 
the  abstract  point,  that  "  survivor^'  is  to  be  construed  to 
mean  ''  other ;''  and  nothing  can  be  more  reasonable.  I 
give  to  my  daughters  and  their  issue;  and  if  any  die 
without  issue,  I  give  their  shares  to  the  survivors  and 

(a)  Sic.  (6)  See  2  Sug.  Pow.  494. 
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their  issue.  There  is  no  magic  in  the  words ;  if  a  daughter 
die,  her  issue  take  by  a  liberal  and  proper  construction. 
This  is  not  laid  down  by  me  for  the  first  time  ;  it  has  been 
laid  down  by  much  higher  authority,  and  it  is  a  very 
sensible  rule  (b).  I  hold,  therefore,  that  this  remainder  is 
well  limited.  Then  the  Court  of  Common  Pleas  is  right  on 
the  first  point ;  and  as  to  the  second  point,  they  don't  say 
that  this  lady  had  all  the  third  on  the  execution  of  the 
deed  of  1779 ;  they  say  that  she  had  one-fourth  of  it,  and 
there  is  no  objection  to  that.  It  is  then  said,  that  as  she  then 
was  not  entitled  to  any  part  of  Lady  Matilda's  share,  (for 
Lady  Matilda  was  still  living)  it  could  not  have  passed 
under  the  deed  of  1779.  With  respect  to  this  deed,  I  was 
surprised  to  hear  it  argued  that  it  only  included  Lady 
Elizabeth's  vested  shares.  I  can't  agree  to  this ;  the 
only  word  used  which  c^n  warrant  this  interpretation  is 
^'  vested,''  but  by  that  was  meant  transferable ;  the  lady 
meant  to  convey  all  that  she  had.  She  levies  a  fine  of  the 
entire,  and  every  portion  therefore  was  operated  upon  and 
ransacked  by  the  fine,  and  every  thing  that  she  had  would 
pass.  The  word  "  vested"  is  not  the  only  word.  I  find 
her  saying,  '^  all  her  estate,  right,  title,  &c.,''  and  that  not 
only  in  the  general  words  clause,  but  as  words  of  descrip- 
tion. Then  there  is  this  clause  at  the  latter  end  of  the 
deed,  referred  to  by  Mr.  Moore^  showing  that  the  parties 
were  dealing  with  the  interests  which  would  fall  in  after 
the  deaths  of  other  parties  interested  in  the  estate ;  and 
that  would  rather  show  that  Lady  Matilda's  share  vras 
included  as  a  possible  acquisition, — but  I  don't  say  so 
decisively.  Lady  Matilda's  share  afterwards  fell  in,  and 
Lady  Elizabeth  having  her  share  of  it,  was  then  seized  of 

(a)  Yid.  2  Pow.  Dev.  723.   Carthaw  t.  Newland,  2  Bear.  133. 
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1843.  the  whole  one-third  of  the  Daly  estate.  Then  come  these 
^®^"  transactions.  A  partition  was  made,  there  was  a  reference 
Sewell.  iq  ^y^q  Master,  and  he  reported  that  Lady  Elizabeth  was 
entitled  to  the  one-third,  and  she  had  the  one-third  allotted 
to  her  in  severalty.  That  partition  was  under  the  decree 
of  the  Court,  and  was  carried  into  effect  by  deeds,  and 
fines  were  levied.  Nothing  was  done  by  it  beyond  showing 
the  uses  which  attached  on  each  third.  They  did  not  con- 
sider that  there  was  any  difference  between  her  one-third 
and  the  others.  There  was  therefore  nothing  in  that 
partition  beyond  expression  of  the  intention  to  sever. 

If  I  am  to  hold  that  the  1,000  years  term  included 
all  the  estate,  I  must  hold  with  the  Court  of  Com- 
mon Pleas,  that  Lady  Matilda's  share  passed  and  was 
made  subject  to  the  uses  of  the  term  by  the  deed  of 
1825.  It  is  impossible  to  deny  that  there  is  a  difficulty 
in  the  construction.  This  deed  was  of  this  kind ;  it 
recites  that  three  denominations  were  excluded  from  the 
term  of  1,000  years  by  mistake.  She  might  have  kept 
those  to  herself,  but  she  does  not.  I  should,  however, 
have  observed,  that  previously  to  this  the  trustee  of 
the  term  had  filed  a  bill,  and  a  reference  was  made  in  the 
cause  to  the  Master,  to  ascertain  Lady  Elizabeth's  rights, 
and  it  was  found  by  the  Master  that  Lady  Elizabeth's 
share,  the  whole  third,  was  included  in  the  term ;  and  this 
report  was  acted  on  by  the  Court,  and  so  there  was  an 
authoritative  decision  on  the  point.  But  supposing  that 
these  three  denominations  had  not  been  included  ;  she  was 
not  bound  to  include  them,  but  she  does ;  she  suffers  a  re- 
covery of  the  entire  estate ;  then,  as  to  the  lands  included 
in  the  deed  of  1 779,  she  settles  them  to  the  uses  of  that 
deed  ;  then,  as  to  the  three  denominations,  she  puts  them 


CASES  IN  CHANCERY.  SG5 

in  the  term,  though  not  bound  to  do  so  as  I  have  said ;  '843. 
and  then,  in  rather  a  singular  manner,  she  declares  the  uses 
of  the  lands  included  in  the  deed  of  1779,  subject  to  the 
uses  of  that  deed.  What  then  is  her  meaning  in  this  deed  ? 
Is  it  likely  that  she  would  include  her  three  denominations, 
and  exclude  one- thirty-sixth  of  the  estate  (a).  Then  again, 
she  reserved  to  herself,  by  this  deed^  a  power  of  appoint- 
ing the  estate,  notwithstanding  her  coverture,  and  conse- 
quently, if  this  share  were  excluded  from  the  deed,  she  would 
be  without  power  of  disposing  of  it  during  her  coverture. 

I  do  not  disguise  the  difficulty  which  there  is  in  subject- 
ing Lady  Matilda's  share  to  the  uses  of  the  deed  of  1779, 
by  the  deed  of  1825.  But  the  Court  of  Common  Pleas  has 
come  to  the  conclusion  that  it  is  subjected,  and  I  think  it 
may  be  come  at  in  this  way ;  the  decree  in  Lanerey  ▼. 
Duffield  held  the  whole  share  to  be  bound  by  the  term,  and 
the  recovery  suffered  in  1825,  when  she  was  also  entitled  to 
the  whole  in  possession,  includes  the  entire ;  and  in  order 
to  give  eflfect  to  her  intention  to  give  herself  a  power  of 
disposition  during  her  coverture,  I  must  hold  that  the 
deed  of  1779  included  this  share,  and,  by  a  very  liberal 
construction,  that  the  uses  of  that  deed  were  declared  by 
the  deed  of  1825  to  extend  to  that  share. 

I  do  not  disguise  the  difficulty  of  coming  to  this  conclusion; 
but  I  have  not  sufficient  reliance  on  any  other  view,  to 
send  the  case  for  any  fresh  investigation;  I  therefore  confirm 
the  certificate. 

Dismiss  the  bill  without  costs. 

(a)  Lady  Matilda's  share  was  one- twelfth,  and  Lady  Elizabeth  was 
entitled  as  one  of  her  heirs^  to  one-third  of  her  share. 
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1843. 


FREDERICK  KIMBERLY  and  CHARLOTTE 
KIMBERLY,  Plaintiffs ; 

HESTER  TEW,   Defendant. 

Apra29. 

Under  a  be- On  the  1 4th  of  April,  1794,  Miss  Bellew  Ryan  made 
Merest*  of  a*  ^®^  w^l'»  ^^^  thereby,  after  providing  for  her  burial,  and 
B^  for^fe,  directing  her  debts  to  be  paid,  she  proceeded — "  I  give  and 
dei^  to  di-  *  "  bequeath  the  remainder  of  my  said  property  and  personal 
sum,  and^y  "  ©state  to  my  dear  sister  Catherine,  for  and  daring  her 
maT^e  due  "  natural  life ;  and  after  her  decease,  I  hereby  dispose  of 
^tht'among* "  *^®  ^*™®  ^^  manner  following,  to  wit  :  I  give  and 
Mi^iyland^f' "  bequeath  unto  my  nephew  James  Ryan,  should  he  be 
one  ^rfdid,^"*  "  *^®^  ^^^^°g'  *^®  ^"™  ^^  ^^  sterling;  and  if  he  should 
Se  whoie£300  "  ^^  *^®^  dead,  then  I  give  and  bequeath  the  same  to  his 
chiid*"^thT  "  child,  or  children  (if  more  than  one),  as  may  be  then 
a^ea^d^  in^^  "  living.  I  give  and  bequeath  unto  my  executors  herein- 
re^pectivl^^^  "  *f^®^  named,  the  sum  of  £300  steriing  in  trust,  to  place 
!-!^!*L!f«J*'  "  the  same  out  at  interest,  but  without  any  risk  to  them- 

nants  in  com-  '  *f 

be^'dlv^lJted  I^  "  selves,  and  pay  the  interest  of  the  same  as  it  shall  fall 
dyinff^hi^the  "  ^^^^  ^^  ^^  ^^'^  nephew  for  and  during  his  natural  life  ; 
tim^^ln  favour  "  *°^  ^^*®^  ^^^  death,  to  divide  the  said  sum,  and  any 

of  a  single 

child  surviving 

him,  should 

such  an  event  happen. 

Smith  V.  Vaughan^  8  Yiner's  Ab.  381.  Dev.  Z.  c.  pi.  32.,  b  not  an  authority  to  be 
followed. 

Under  the  circumstances  it  was  held  that  certain  debentures,  the  interest  on  virhich  was 
paid  to  the  j6300  legatee,  and  which  at  the  death  of  the  testator  were  not  equivalent  to  the 
legacy,  were  so  appropriated  to  the  legatee,  as  that  upon  being  paid  off  at  a  price  greater 
than  the  amount  of  the  legacy,  the  produce  bcloDged  to  him. 

When  a  gift  is  made  to  a  class  of  persons,  and  circumstances  connected  with  the  indivi- 
duals are  in  dispute,  it  is  contrary  to  the  practice  of  the  Court  to  decide  the  points  of  law, 
previously  to  a  reference  to,  and  report  by  the  Master,  as  to  the  state  of  the  class. 
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"  interest  that  may  be  due  thereon  at  his  death,  among        ^843. 
"  all   his   children  equally,    and    if  he    leave    bat    one    Kimbebly 
"  child,  then  to  give  the  whole  £300  to  such  one  child/'        '^^' 
The  testatrix  then  gave  other  legacies,  and  concluded  thus : 
^^  I  give  and  bequeath  all  the  residue  of  my  goods,  chattels, 
"  and    efiects,    of   what  nature  or  kind  soever,  unto  the 
"  Rev.  William  Tew  and  Mr,  Paul  Twigg ;  and  I  nomi- 
'^  nate,  constitute,  and  appoint  them  executors  of  this  my 
^^  last  will  and  testament.'*^      Catherine  Ryan,   sister  of 
Bellew,  on  the  same  day  made  her  will,  in  precisely  the 
same  terms  as  her  sisters,  with  the  exception  that  the 
word  "  Bellew"  was  substituted  for  "  Catherine.'* 

Bellew  Ryan  died  shortly  after  making  her  will,  and  the 
executors  having  renounced,  administration  was  granted 
to  Catherine  Ryan.  Catherine  Ryan  died  in  the  year 
1800,  and  Tew  and  Twigg  proved  her  will.  The  interest 
of  seven  JBIOO  wide  street  debentures,  which  it  was  admitted 
would  not  in  the  year  1800  have  produced  £600,  was  paid 
to  James  Ryan  by  the  executors,  until  the  year  1825,  when 
the  debentures  were  paid  off  at  par,  and  £700  Irish,  the  pro- 
duce, was  invested  in  the  3^  per  cents,  and  the  dividends  paid 
to  James  Ryan  until  his  death.  It  did  not  appear  whether 
the  debentures  had  been  purchased  by  the  executors,  or 
had  been  part  of  the  property  at  the  death  of  the  surviv- 
ing testatrix.  The  bill  stated  that  James  Ryan  had  had 
two  children,  who  had  both  died  in  his  life  time,  and  that 
he  had  taken  out  administration  to  them,  that  by  his  will, 
bearing  date  the  17  th  day  of  February,  1841,  he  had 
bequeathed  the  residue  of  his  property  between  the  plain- 
tiffs, whom  he  had  appointed  his  executors,  and  that  he 
died  on  the  6th  of  March,  1842 ;  that  probate  had  been 
granted  to  the  plaintiff,  Frederick  E.  Kimberly,  who  had 

c  c  2 
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^Q^-    ^  also  obtained  administration  cfo  bonis  non  to  James  Bjan^s 

KiMBERLT    ^^^  children,  and  therefore  claimed  the  stock,  prodnced  by 

'^^'       the  amount  of  the  debentures,  and  the  bill  was  filed  on  the 

9th  of  April,  1842,  to  have  the  plaintiffs  declared  entitled 

to  this  amount  of  stock. 

The  defendant,  who  was  sister  and  executor  of  the 
surviving  trustee,  and  executor  of  Catherine  Ryan's  will, 
denied  the  plaintiffs'*  right  to  the  fund ;  firstly,  because 
there  was  no  proof  of  James  Ryan  having  ever  had  any 
children  ;  and  secondly,  that  even  if  he  had  had  children, 
their  dying  in  his  life  time  caused  the  legacies  to  them  to 
fall  into  the  residue  of  the  testatrixes'  estates ;  and  also 
stated,  that  the  payment  of  the  interest  of  the  whole  of  the 
debentures  was  a  mistake ;  and  that  the  difference  between 
the  £600  and  the  value  of  the  debentures,  and  between  the 
interest  paid  and  the  interest  of  <f  600,  should  be  set  off 
against  the  plaintiffs^  claims. 

The  plaintiffs  examined  two  witnesses  to  show  that 
James  Ryan  had  had  two  children. 

Mr.  Sergeant  WarreUj  with  whom  were  Mr.  Burrouffhs 
and  Mr.  (yDell^  for  the  plaintiffs. — The  gift  to  the  children 
is  said  to  be  contingent  upon  their  surviving  their  father. 
This  construction  wholly  depends  on  the  words  "  if  he  leaf>e 
*'  but  one  child — the  whole  to  that  one ;"  but  if  that  con- 
struction were  adopted,  the  consequence  would  be,  that  if  a 
child  died  in  the  life-time  of  the  father,  leaving  children, 
they  would  be  unprovided  for.  The  form  of  the  gift  of  the 
£25  annuity  shows,  that  the  testatrix  knew  how  to  make  a 
gift  contingent  when  she  wished  to  do  so.  The  authorities 
upon  the  vesting  of  legacies  are  collected  and  discussed  in 


V. 

Tew. 
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Vlze  V.  Sioney  (a).     The  defendant  claims  a  set  ofi*  in  re- ,      ^^-     , 
spect  of  over  payments,  on  foot  of  the  Wide  Street  deben-    Kimberlv 
tures,  which  she  says  would  now  produce  more  than  £600 ; 
but  she  admits  that  at  the  time  at  which  they  were  appro- 
priated they  would  not  have  produced  that  sum, 

Mr.  W.  Brooke^  Q.C.,  Mr.  P.  Barlow,  and  Mr.  J.  H. 
Smith  for  the  defendant.  Stnith  v.  Vaughan  (5)  is  pre- 
cisely this  case,  and  Sir  Joseph  Jekyll  decided  the  legacy 
to  be  contingent,  from  the  absurdity  which  would  otherwise 
follow;  for  suppose  that  there  were  ten  children,  and  eight 
died  in  the  father's  life  time,  the  father  would  take 
eight-tenths,  whereas  if  nine  died  in  the  father's  life  time, 
and  one  survived,  that  one  would  take  the  whole,  and  the 
father  would  get  nothing.  In  Spencer  v.  BiiUock{c),  a 
limitation  of  the  whole  to  a  surviving  child  was  held  to 
prevent  a  vesting.     Whatford  v,  Moore(d). 

Mr.  Burrotiffhs,  in  reply. — Spencer  v.  Bullock  was  very 
special  in  its  circumstances.  The  Court  is  in  favor  of 
interests  vesting.  All  the  authorities  are  in  favor  of 
legacies  of  this  kind  being  vested,  Blamire  v.  Geldart  (^), 
Farmer  v.  Francisif),  2  Wms.  Ex.  974,  ed.  1841.  If 
the  surviving  child  had  died  in  the  father'^s  life  time,  leav- 
ing issue,  would  not  such  issue  have  taken  ?  The  Court 
will  not  cut  down  clear  words  except  by  others  equally 
clear,  Jennings  v.  Nermnan^g) ;  Thomhill  v.  HalHh). 
There  is  no  bequest  over  here.  Vawdry  v.  Geddes{i)  ; 
Saunders  v.   Vautier(Jc), 


(a)  4  Ir.  Eq.  R.  64.  (&)  8  Vin.  Ab.  381,  Dev.  Z.  c.  pi.  32. 

(r)  2  Vc8.  Jun.  687.  (rf)  3  My.  &  C.  270.     («)  16  Ves.  314. 

(/)  2  Sim.  &  St.  606.  {g)  10  Sim.  219.  (A)  2  CI.  &  Fin.  22. 

(i)  I  Russ.  &  M.  203.  (A)  Cr.  &  Ph.  240. 


370  CASES  IN  CHANCERY. 

1843.        The  Lord  Chancellor. 


According  to  the  course  of  the  Court,  I  must  direct  a 
reference  to  the  Master,  to  ascertain  the  state  of  the 
family ;  and  I  am  not  at  liberty  to  decide  the  points  of  law 
until  this  foct  has  been  ascertained,  since  there  is  a  dispute 
as  to  how  the  fiEtct  is.  In  questions  on  a  devise  to  a  dass, 
the  Court  never  decides  of  whom  the  class  consists,  but 
refers  this  to  the  Master ;  and  until  the  report  returns,  the 
Court  does  not  decide  how  the  persons  of  the  class  are  to 
take.  As,  however,  the  parties  may  wish  to  know  my 
opinion,  I  will  give  it. 

On  the  last  point  there  is  no  difficulty ;  an  appropria- 
tion was  clearly  made.  The  fund  in  question  appears  to 
have  been  a  remnant  of  the  property,  as  no  other  assets 
remained.  The  debentures  were  at  a  depreciation  at  the 
time  of  the  appropriation,  and  it  is  impossible  to  say,  that 
because  the  value  has  risen  subsequently,  the  legatee  is 
not  entitled  to  the  whole. 

The  gift  is  to  the  father  for  life,  and  after  his  death,  the 
principal  to  go  to  his  children  equally,  and  if  he  leaves  but 
one,  the  whole  to  that  one.  The  contest  here  is  not  be- 
tween a  surviving  and  the  representatives  of  a  deceased 
child  ;  there  the  right  of  the  surviving  child  would  be  indis- 
putable. In  all  cases  the  Court  is  anxious  to  hold  that  the 
interests  of  children  who  have  died  in  their  father's  life- 
time, leaving  children,  were  vested ;  as  otherwise  their 
families  would  be  unprovided  for,  and  nothing,  generally 
speaking,  is  more  inconvenient,  than  a  gift  to  vest  only  on 
the  father's  death,  as  the  child  cannot  settle  his  property. 
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Now,  all  the  authorities  from  Woodcock  v.  Duke  of  Dor- 
set (a)  downwards,  show  that  the  Court  has  been  anxious  to 
decide,  (and  in  those  cases  did  decide,)  where  the  contest  has 
been  between  surviving  and  representatives  of  deceased  chil- 
dren, that  the  interest  vested  in  the  deceased  children ;  and 
where  some  of  the  children  could  take,  the  Court  has  strug- 
gled to  let  in  all.    This  shows  the  inclination  of  the  Court. 

Now,  no  doubt  the  case  cited  by  Mr.  Brooke  from  Viner 
is  a  very  strong  authority  with  him  ;  almost  identical  with 
the  case  before  me,  I  admit ;  but  I  don't  feel  myself  bound 
by  it,  because  I  don't  go  along  with  the  reasoning  of  Sir 
Joseph  Jekyll^  though  of  course,  I  am  slow  to  differ  from 
so  very  learned  an  individual ;  however  I  don't  recollect 
the  case  being  cited.  His  reasoning  is,  "  if  this  were  to  vest 
"  in  the  children  that  might  be  in  the  mother's  life  time, 
^^  then  it  would  follow  that  their  shares  would  go  to  their 
"  representatives,  in  case  they  died  before  their  mother ; 
"  when  yet,  if  there  was  but  one  living  at  the  death  of  the 
"  mother,  that  child  was  to  have  the  whole;  and  therefore 
"  the  division  must  be  at  the  death  of  the  mother,  as  they 
'^  should  then  happen  to  be,  and  that  is  making  the  words 
"  of  the  will  consistent  in  every  part." 

In  later  times  judges  have  felt  no  difficulty  in  that  which 
Sir  Joseph  JekyU  said  he  could  not  do,  because  the  gifts 
are  quite  consistent ;  to  all  the  children  as  tenants  in  com- 
mon ;  then,  if  many  were  living  at  the  death  of  the 
father,  they  would  all  be  entitled  to  their  respective  original 
shares,  and  no  more ;  but  if  the  event  should  happen  of 
there  being  only  one  surviving  child,  where  is  the  difficulty! 

(a)  3  B.  C.  C.  369.    See  Leeming  r.  Sherratt,  2  Hare,  14. 
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tB43.  The  tenancies  in  common  go  for  nothing,  and  the  surviTing 
KiMBBRLY  ^{jjy  takes  the  whole.  If  the  event  happen,  the  preceding 
Tew.  g^  to  all  the  children  is  cut  down,  and  the  surviving 
child  takes  the  whole.  It  is  said  it  would  not  be  consis- 
tent that  this  should  be  so,  and  yet  that  the  interests 
should  be  vested ;  but  it  is  more  consistent  than  that 
when  there  is  no  gift  over,  no  one  is  to  take  upon  there 
not  being  any  surviving  child. 

I  apprehend  that  the  whole  current  of  authority  is, 
that  a  gift  to  one  for  life  remainder  among  his  children 
gives  a  vested  interest.  I  donH  feel  the  difficulty  felt  by 
Lord  Alvanley  in  the  case  cited,  as  testators  do  not  look 
in  general  to  the  persons  living  at  the  death  of  the  tenant 
for  life ;  it  is  much  more  easy  to  refer  the  period  of  survi- 
vorship to  the  testator's  death,  than  to  that  of  the  tenant 
for  life ;  this  is  a  much  better  way  of  construing  a  will, 
and  it  is  perfectly  authorized  by  law,  in  order  to  effect  the 
intention. 

I  think  the  true  construction  is,  that  the  children  took 
vested  interests,  liable  to  be  divested  upon  the  event  of 
there  being  a  single  surviving  child ;  if  there  is  no  surviving 
child,  the  event  upon  which  the  divesting  was  to  take  place 
would  not  have  happened.  This  is  my  opinion  at  present, 
but  it  is  not  for  me  to  decide  that  now.  I  must  merely 
refer  it  to  the  Master  to  ascertain  the  state  of  the  family  ; 
and  on  the  Beport'^s  coming  back,  if  I  am  sitting  here,  I 
shall  probably  be  of  this  opinion. 
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1843. 


In  re  hunt,  a  Minor. 

May  6. 

1  HE  father  and  mother   of  the  minor  were  at  the  time     ^  mother, 

testamentary 

of  the  father's  death,  and  had  been  all  their  lives  pre- p*rd»***v 

*■        has  no  right 

viously,  members  of  the  Church  of  England.     The  minor  *<>  ^rinsr  up 

•^  ®  her    child    in 

was  two  years  old  upon  the  death  of  her  father,  and  he  »  reHgion  dif- 

•^  ^  ferent  from 

had  by  his  will  appointed  the  mother  guardian  of   the  that  in  which 

•^  '-'■  ^  the  child's 

minor.     The  mother  had  until  the  child  attained  the  age  father  died, 

being  his  fixed 

of  nine  years,   herself  continued,  and  had  educated  the  religion. 

A  person,  a 

child  to  be  a  member  of  the  Church  of  England,  but  at  member  of  a 

sect,  calling 

that  period  became,  and  thenceforward  educated  the  child  themselves 

.Christian  Bre- 

as  a  member  of  a  sect  of  Protestant  dissenters,  callin^thren,  havrng 

been  appointed 
themselves   Christian    Brethren   or   Plymouthites.      The  by  the  Master, 
,  Guardian  of  a 

mother  died  in  184%  possessed  of  about  £500,  which  by  minor,  whose 

^  father  had 

her  will  she  bequeathed  to  collateral  relations ;  and  with  lived  and  died 

a  member  of 
respect   to  the   minor,   she  directed  that  she   should  be  the  Church  of 

England,  and 
brought  up  by  a  Mr.  and  Mrs.  White,  in  the  tenets  of  virhose  mother 

had  continued 

her  adopted  sect,  of  which  Mr.  and   Mrs.  White  were  such,  and  had 

brought  up 
members.    Upon  a  reference  to  the  Master,  afb^r  the  death  the  minor  as 

^  __        __  .  .  1       m«  1       .       *"<5^  for  seven 

of  Mrs.  Hunt,  to  appoint  a  guardian,  the  Master  having  years  after  the 
1,  .  .  .1,  .  1  1         nr         father's  death, 

had  an  interview  with  the  minor,  who  was  then  nfteen  when  she  dis- 
«  ,  «     , .         1         ,  1  ,     ,       'sented  to  the 

years  of  age,  and  finding  that  she  was  strongly  attached  to  saSd  sect,  and 

-  -  -  J  from  that  time 

the  tenets  of  the  above  mentioned  sect,  and  to  Mr.  and  till  her  death, 

Mrs.   White,  he   reported   that    Mrs.  White  should   be  minor  in  the 
.    ^    -  , .  tenets  of  the 

appointed  guardian.  sect,  was  re- 

moved  by  the 
Court  from  be- 

Application  was  now  made  on  behalf  of  Mr.  Thomas    ^^ther' 

Pennefather,  brother  of  Mrs.  Hunt,  and  so  maternal  uncle  ^^umenu^ 

guardian. 
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*^  of  the  minor,  to  have  the  Master^s  report  yariedy  on  the 
Hunt  grounds  that  the  minor's  father  had  been  a  strict  member 
a  Minor,  ^f  ^j^^  Church  of  England  ;  that  Mr.  White's  income  was 
very  small ;  that  partly  from  this,  and  partly  from  the 
tenets  of  his  religion,  he  kept  inferior  company,  and  that  his 
residence  was  in  a  remote  part  of  the  county  of  Limerick, 
fifteen  miles  from  the  city  of  Limerick,  at  a  distance  from 
the  minor's  friends,  and  out  of  the  way  of  educational 
advantages. 

Mr.  White,  in  reply,  made  an  affidavit  stating  his 
property  to  amount  to  upwards  of  JC600  a  year,  subject 
to  <£200  Irish,  jointure  to  his  mother ;  that  the  minor 
was  greatly  attached  to  his  family  and  their  religion,  the 
tenets  of  which  he  set  out  in  his  affidavit,  to  show  that 
they  were  strictly  scriptural.  The  minof 's  property  was 
between  JC600  and  £700  a  year,  and  at  the  time  of  the 
application  there  were  savings  to  the  amount  of  jC2,000. 

Mr.  Whitesidey  Q.  C.  for  Mr.  Pennefather,  cited  Btwrle 
V.  Storie  {a). 

Mr.  GayeVy  for  Mr.  and  Mrs.  White. — An  infant  can 
choose  his  guardian,  Ex  parte  Edwards  (k)^  Anon  (c). 
Being  Dissenters  is  no  objection,  Storie  v.  Starke^ 
Corbet  v.  Tottenham  (d). 

The  Lord  Chancellor. 

All   cases   of  this   kind  which   depend   upon  religious 


(a)  3  P.  W.  61.  (6)  3  Atk.  619.  (c)  2  Ve».  Sen.  374. 

(rf)  1  BaU  &  B.  69. 
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opinions   are  difficult  to   decide.      If   the   question  were        ^^^ 
between  the  fitness  of  Mr.  Pennefather  and  Mrs.  White,       j!^  ''* 

'         Hunt, 

(for  it  is  she,  not  Mr.  White,  who  is  in  question)  I  should  *  Minor, 
have  no  difficulty  in  deciding  in  favour  of  Mr.  Pennefather. 
Mr.  and  Mrs.  White  live  at  such  a  distance  from  Lime- 
rick, that  the  minor  could  not  have  proper  educational 
advantages,  and  they  do  not  appear  to  move  in  the  same 
station  in  life  as  the  Pennefathers'  do.  Mr.  Pennefather, 
too,  has  the  advantage  of  being  the  brother  of  the  minor's 
mother,  and  the  family  in  general  are  in  his  favour. 

It  is  said  that  Mr.  Pennefather  has  sons  growing  up, 
and  I  think  that  this  is  a  reasonable  objection ;  because  a 
young  lady  might  form  an  attachment,  which  in  after  life, 
when  she  had  seen  more  of  the  world,  she  might  be  inclined 
to  regret.  But  Mr.  Pennefather  does  not  insist  on  his 
being  appointed  ;  he  is  contented  if  any  member  of  the 
family,  who  is  of  the  Church  of  England,  is  appointed. 
Independently,  therefore,  of  the  question  as  to  the  religion, 
the  only  doubt  in  my  mind  would  be,  whether  Mr.  Penne- 
father or  some  other  member  of  the  family  should  be 
appointed,  as  I  should  appoint  a  member  of  the  Pennefather 
family  in  preference  to  others. 

As  this  young  lady  was  only  two  years  old  on  the  death 
of  her  father,  and  is  now  fifteen,  she  must  have  been 
brought  up  by  her  mother  for  the  first  seven  years  after 
the  father's  death  in  the  doctrines  of  the  Church  of 
England,  as  the  mother  did  not  dissent  until  six  years 
ago,  and  the  earnestness  of  her  religious  feelings  satisfies 
one  that  she  would  not  neglect  the  religious  education 
of  her  child.  The  result  therefore  is,  that  the  mother 
having  at  that  time  changed  to  a  new  sect,  hoped  to  bring 


a  Minor. 
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^  '^-  her  daughter  over  with  her,  and  to  make  her  continae  in 
Htnt  ^*  *^®^  ^^^  ^^^^  death.  She  had  no  more  power  to  appoint 
a  testamentary  guardian  of  her  daughter  than  I  have  (a)  ; 
and  as  she  did  not  leave  her  her  property,  she  had  no 
claims  in  this  respect ;  the  direction  in  her  will  was  there- 
fore merely  expressing  an  opinion. 

As  to  the  sect  itself,  it  is  of  recent  origin,  and  of  course 
they  have  no  place  of  worship  in  the  neighbourhood  where 
Mr.  and  Mrs.  White  live.  Am  I  then  to  give  the  custody 
of  a  young  lady,  whose  father  was  a  strict  member  of  the 
Church  of  England,  and  who  herself  was  rightly  brought 
up  for  many  years  in  that  faith  by  her  mother,  in  whom, 
as  being  testamentary  guardian,  it  would  have  been  a 
breach  of  trust  to  educate  her  child  in  a  religion  different 
from  that  of  the  father  at  his  death,  when  he  had 
a  settled  religion ; — for  of  course  I  don't  speak  of  the 
religion  of  a  man  who  has  one  to-day  and  another 
to-morrow; — am  I  then,  I  say,  as  Mr.  White  asks  me, 
to  give  up  this  minor  to  be  educated  where  she  can  have 
no  place  of  worship  to  attend!  Can  I  believe  that  this 
sect — even  if  I  can  approve  of  it — of  so  recent  origin,  is 
so  far  spread  as  that  there  are  in  it  regular  clergymen  and 
an  established  discipline!  Now,  without  examining  the 
doctrines  of  the  sect,  which  could  not  be  done  here 
becomingly,  let  us  see  what  the  mother  says  of  it.  She 
says  that  her  child  is  not  to  be  brought  up  in  the  world, 
but  in  a  holy  separation  from  it  and  from  all  systems. 
This  young  lady  was  destined  by  a  higher  authority  than 
her  mother  to  move  in  society,  and  to  fulfil  the  various 


(a)  Sec  Ex  parte  Edwards,  3  Atk.  519;  Villareal  r.  MellUh,  2  Swaii5. 
533,  p.  536. 


CASES  IN  CHANCERY.  377 

relations  of  life,— that  of  a  friend,  a  wife,  and  a  mother.  i»<3.     ^ 

I  think  she  ought  to  be  brought  up  in  connexion  with  ^^^* 

things  worldly,  which  I  hope  may  be  done  without  any  *  Minor, 
danger  to  her  spiritual  interests. 

It  is  said  that  this  young  lady  is  greatly  attached  to 
her  mother's  sect,  and  to  Mr.  White's  family.  I  do  not 
attach  a  great  deal  of  weight  to  the  affections  of  young 
persons ;  she  is  influenced  now  by  the  expression  of  the 
feelings  of  her  dying  mother,  and  it  is  very  probable  that 
she  will  live  to  see  the  day  when  she  will  not  regret  my 
decision,  that  she  shall  not  go  to  Mr.  White's,  but  shall 
go  to  some  member  of  the  Pennefather  family. 


His  Lordship  then  retired  to  his  chamber,  and  had  an 
interview  with  the  young  lady ;  and  on  returning  directed 
it  to  be  referred  to  the  Master  to  appoint  some  fit  and 
proper  person  of  the  Pennefather  family  to  be  a  guardian 
of  the  minor. 


378  CASES  IN  CHANCERY. 


1843. 


DROUGHT  V.  JONES. 

May  9. 

L  HIS  case  came  on  by  way  of  appeal  from  the  decision  of 
i8i3,^iiay^    his  Honor  the  Master  of  the  Rolls. 

ing  obtained 
Judgments 

J^MwdiV^'  Thomas  Langworth  Dawes,  in  Trinity  Term,  1791, 
toF*cwuin^  obtained  judgment  against  Andrew  Armstrong,  for  ^^331 
iiuid»,iipon      gg     iQj     Irish.    Ann  Bacon,   in  Hilary    Term,   1792, 

trust  to  re-  '  '  y  ^  ^ 

an  ancSit^of  ^'^^^^^^^  against  the  same  person  a  judgment  for  £713  68. 
i^dir^*  Irish  ;  and  Jane  Dickinson,  in  Trinity  Term,  1 794,  obtained 
amongst  other  anrainst  the  same  person  a  judgment  for  £200  Irish.     All 

purposes,  to       o  *  jo 

w  the  in-  these  judgments  subsequently  became  vested  in  the  Rev. 
judgment,  and  Cuthbert  Fetherstone,  a  defendant  in  this  cause. 

to  accumulate 
aftmd  for  pay- 
ment of  the 

principal;  John  Armstrong  Drought,  in  Michaelmas  Term,  1813, 

November,      obtained  a  judgment  against  Edward  George  Armstrong 

deed,  to  which  for  i?860  Irish,  and  another  in  Hilary,  1814,  for  £400 
F.  wasaparty,  ji  j 

granted  to  K.  Irish.     The  plaintiff  was  the  executor  of  John  Armstrong 

an  annmty  of  *  ° 

£100  a-year,     Drought, 
for  A.'s  Hfe,  ° 

out  of  the 
same  lands, 

and  F.  agreed      By  indenture   made    the  18th  day  of    March,   1814, 

that  his  an- 
nuity should 
be  postponed 
to  R.  B ;  A. 

died ;  D.  then  filed  a  bill  on  foot  of  his  judgment,  and  obtained  a  decree  for  a  sale :  Held, 
that  F.  was  not  precluded  by  the  deed  of  March,  1814,  from  setting  up  in  this  cause  his 
judgment,  as  a  prior  charge  to  D.*8 ;  but  that  in  consequence  of  the  deed  of  NoTCmber, 
1814,  he  was  a  trustee  of  that  priority  for  B.,  until  he  was  paid  the  arrears  of  his  annuity, 
to  the  extent  of  A.'s  security,  and  then  for  A  himself. 

The  decree  was  enrolled,  and  contained  this  clause,  **  and  the  said  "  R.  waiving  all 
"  right  of  priority  against  the  said  D."  Held,  that  though  this  was  stated  to  have  relation 
to  only  a  particular  ground  on  which  priority  was  claimed  by  R.  over  D.,  the  generality  of 
the  expression  could  not  be  curtailed,  and  the  priority  which  R.  had  through  F.  was 
transferred  to  D. 

Sheehjf  V.  Muskeny,  7  CI.  &  Fin.  1 ,  observed  upon. 
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between  Edward  George  Armstrong  of  the  one  part,  and 
Cuthbert  Fetherstone  of  the  other  part,  reciting  that 
Fetherstone  had  lent  E.  G.  Armstrong  £2,000,  to  pay  off 
debts  due  by  him  by  judgment  and  otherwise,  E.  G, 
Armstrong  granted  to  Fetherstone  certain  lands  therein 
mentioned  upon  trust,  after  paying  the  head  rents, 
renewal  fines,  &c.,  to  take  to  himself  an  annuity  of  £500 
a  year,  and  thereout  to  pay  himself  the  interest  of  the 
£2,000,  and  either  to  accumulate  the  residue  of  the 
annuity  to  create  a  fund  for  payment  of  the  principal,  or 
to  apply  such  residue  de  anno  in  annwm  in  reduction  of 
the  principal ;  the  surplus  to  go  to  Edward  G.  Armstrong, 
his  heirs  and  assigns.  The  sum  actually  due  to  Fether- 
stone was  only  £1,500,  and  no  fund  was  accumulated 
under  the  trust  of  the  above  deed. 

By  indenture  of  the  1st  of  November,  1814,  to  which 
Fetherstone  was  a  party,  and  which  recited  that  Richard 
Reynell  had  agreed  to  purchase  from  Edward  G.  Arm- 
strong an  annuity  of  £100  a  year  for  Armstrong's  life, 
and  that  Armstrong  had  prevailed  on  Fetherstone  to 
postpone  his  annuity  to  Reynell's,  Armstrong  charged 
his  said  lands  with  Reynell's  annuity,  and  he  and  Fether- 
stone granted  to  a  trustee  a  term  in  the  said  lands  for 
ninety-nine  years,  if  Armstrong  should  so  long  live,  upon 
trust,  in  the  first  place  to  pay  head  rents  and  renewal 
fines,  then  to  pay  ReynelPs  £100  a  year,  and  then  sub- 
ject to  expenses  of  the  trust,  upon,  amongst  others,  the 
trusts  of  the  deed  of  the  18th  of  March,  1814.  Richard 
Reynell  died  in  1824 ;  his  executors  were  defendants  in 
the  cause.  Edward  George  Armstrong  died  in  1834. 
The  plaintiff,  on  the  21st  of  February,  1837,  filed  a  bill 
to  have  the  amount  of  his  testator's  judgments  raised,  and 
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^     '^^-     ^  by  a  decree  bearing  date  the  9th  day  of  November,  1838, 
Drocoht     j^  ^^  referred  to  the  Master  to  take  the  nsnal  accoants; 
JoMKt.       upon  this  reference  the  executors  of  Beynell  claimed  pri- 
ority to  the  plaintiff,  as  being  purchasers   for   valuaUe 
consideration  without  notice ;  bat  just  as  the  Master  wis 
going  to  report,  it  was  discovered  that  the  decree  did  not 
direct  the   Master  to  ascertain  priorities.     The    Master, 
on  the  2nd  of  June,    1840,  made  his  report  under  the 
decree  to  account,  and  an  exception  having  been  taken 
thereto  on  the  part  of  the  executors  of  Beynell,  (a)  a  final 
decree  was  made  on  the  22nd  of  June,   1840,  which  con- 
tained the  following  clause,    **and  the  said  defendants^ 
[Reynell's    executors]    "  waiving    all    right    of    priority 
"  against  the  plaintiff.     It  is  further  ordered,  adjudged, 
'^  and  decreed  that  the  report  should,  as  altered  by  the 
"  order  on  the  exception,  stand  confirmed,"  &c.    The  decree 
also  directed  the  lands  charged  with  the  annuities  to  be 
sold.     On  the  22nd  of  November,  1841,  the  Master  of  the 
Bolls  granted  an  order  of   reference  to  the   Master  to 
ascertain  priorities,   and  allocate  the  funds  arising  from 
the  sale  of  the  lands.     The  Master  made  his  report  under 
this   order,    and  thereby   found  that  there  was    due  to 
Fetherstone  on  foot  of  his  judgments  jC],344  19s.  9d.  as 
the  fourth  charge  on  the  estate ;  that  there  was  due  to 
the  plaintiff  £1,168  Os.  6d.  as  the  fifth  charge,  and  that 
there  was  due  to  the  executors  of  Beynell,  for  arrears  of 
their  annuity,  £1,016  17s.  ll^d.,  as  the  sixth  charge; 
that    there    was   in   bank,   to  the   credit  of   the  cause, 
£1,334  10s.  lid.  three  and  a  half  per  cent  stock,   and 
that  the  three  first  charges  on  the  estate  amounted  in  the 
whole  to  ,^207  lOs.  5id. 

(a)  See  Drought  v.  Jones,  2  Ir.  Eq.  R.  303. 


Jones. 


CASES  IN  CHANCERY.  381 

To  this  report  exceptions  were  taken  by  the  plaintiff  and  1&43.  ^ 
the  executors  of  Reynell,  the  former  complaining  of  being  ^"^oj^ght 
reported  puisne  to  Fetherstone,  and  the  latter  to  being 
reported  puisne  to  either  Fetherstone  or  the  plaintiff. 
The  exceptions  came  on  to  be  argued  before  the  Master 
of  the  Rolls  on  the  22nd  of  April,  1843,  and  his  Honor 
by  his  order  declared  that  the  executors  of  Reynell  "  are 
"  entitled  to  priority  as  to  the  amount  of  their  demand 
"  over  the  sum  reported  due  to  the  Rev.  Cuthbert  Fether- 
"  stone,  on  foot  of  the  judgments  in  said  report  mentioned  ; 
"  and  the  said  defendants  having  by  the  decree  waived  all 
"  their  priority  in  favor  of  the  plaintiff,  his  honor  doth 
''  further  declare  that  the  plaintiff  is  entitled  to  the 
''  amount  of  the  sum  reported  due  to  the  said  executors  of 
"  Richard  Reynell,  in  priority  over  the  said  executors,  and 
'^  to  stand  in  their  place  for  payment  to  that  amount,  out 
''  of  the  said  sum  so  reported  due  to  the  said  Rev. 
"  Cuthbert  Fetherstone.*" 

From  this  order  the  executors  of  Reynell  and  Mr. 
Fetherstone  now  severally  appealed. 

Mr.  Moore^  Q«C.,  with  whom  was  Mr.  Cooke  for  Mr. 
Fetherstone.  The  plaintiff  having  by  procuring  in  this 
cause  a  sale  of  the  lands  charged  with  the  £500  annuity, 
put  an  end  to  the  trusts  of  the  deed  of  March,  1814, 
cannot  insist  on  his  priority  to  that  deed  making  him 
prior  to  my  client.  The  only  effect  of  the  deed  of  March, 
1814,  was  to  prevent  Fetherstone  from  enforcing  pay- 
ment of  his  judgment  as  long  as  he  could  receive  the 
^500  a  year  under  that  deed ;  and  the  effect  of  the  deed 
of  November,  1814,  was  to  postpone  the  eP500  annuity  to 
Reynell's;  but  this  arrangement  only  lasted  as  long  as 
the  trusts  of  the  deed  continued  to  be  performed. 

VOL.    II.  D   D 
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^^^'  The   Solicitor-General  appeared  for  the   plaintiflf,   and 

Drought     ^j^.   yjr    B^oote,   Q.  C.  and  Mr.  n.  B.   Gresson  for  the 
Jones.       executors  of  Eeynell,  but 

The  Lord  Chancellor,  Without  calling  on  them,  said, 

I  can't  see  how  any  prior  right,  by  reason  of  the  exercls© 
of  which  the  deeds  of  1814  cease  to  have  operation,  can 
enable   Mr.  Fetherstone  to   set  aside  the  deed  which  he 
has  executed;  the  deed  does  not  take  away  the  priority 
secured  to  him  by  his  judgment ;  he  is  clearly  entitled 
to  set  up  his    incumbrance   to  secure  both  parties ;    but 
nothing  can  be  more  plain  than  that  the  moment  that  he 
executed  the  deed  of  November,  1814,  he  held  the  judg- 
ment as  a  trustee  for  Beynell,  and  then  for  himself;  lie 
has  therefore  priority  over  the  plaintiff,  but  still  he  is  a 
trustee  for  Reyneirs  representatives.     I  can't  see  therefore 
what  grounds  Mr.  Fetherstone  has  for  claiming  priority; 
he  has  none  at  law,  and  I  think  the  facts  are  against  him 
in   equity,      I    must  confirm   the  order  of  the  Master  of 
the  Rolls. 


Mr.  Brooke  then  proceeded  to  argue  that  the  terms  of 
the  decree  of  the  22nd  of  June,  1840,  did  not  preclude  his 
client  from  claiming  priority  over  the  plaintiff,  on  tie 
grounds  that  the  clause  in  the  decree  was  inserted  to 
meet  the  claim  of  priority  set  up  by  his  clients,  as  being 
the  representatives  of  a  purchaser  for  valuable  consideration, 
without  notice,  that  the  decree  was  enrolled,  and  there 
could  therefore  be  no  rehearing,  and  that  the  Court  continu- 


Jones. 
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ally  construed  decrees   so  as  to  effectuate  the  intentions        1843. 
of   the  party,    citing   Sheehy  v.    Mu8Jcerry{a) ;   Moore  v.     Drought 
Blakeih). 

The  Lord  ChAxVcellor. 

The  decree  is  quite  conclusive.  A  party,  whatever  may 
have  been  his  motive,  having  established  his  priority, 
waives  all  priority  in  favor  of  another,  and  yet  I  am 
asked  to  hold  it  to  be  only  a  waiver  of  a  particular  ground 
for  claiming  priority.  Mr.  Moore^a  client  had  the  first 
charge,  and  Mr.  Brockets  had  priority  only  through  him. 
I  canH  tell  what  took  place  to  induce  them  to  waive  their 
priority.  It  is  not  stated  in  the  decree  that  for  such  and 
such  a  purpose  they  waived  the  priority,  but  they  waive 
it  generally  without  saying  why  or  wherefore. 

They  could  do  nothing  but  rehear  the  cause.  The  Houfle 
of  Lords,  in  Sheehy  v.  Musierry^  had  the  decree  and  the 
whole  case  before  them  to  remodel  as  they  chose,  and 
nothing  can  show  more  clearly  than  that  case  does,  the 
danger  of  altering  a  decree  on  such  grounds ;  for  it  was 
there  said,  that  it  was  impossible  that  counsel  could  have 
consented  to  that  which  they  did  consent  to  in  my  own 
presence,  and  the  Registrar  took  down  the  minutes  in 
consequence  from  my  own  dictation. 

It  is  very  unhappy  that  this  decree  has  been  enrolled, 
as  the  only  remedy  now  is  to  go  to  the  House  of  Lords. 

Appeal  dismissed  without  costs. 


(a)  7  CI.  &  Fin.  I.  (6)  1  Moll.  281. 
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PEED  V.  CUSSEN. 
XHIS  cise  came  on  bj  way  of  appeal  from  an  order  of 


nlrale,  ade* 

i  on    His  Honor  the  Master  of  the  Bolls. 


BotberdieTed 
Mgunat  bj  the 

Coort.  The  Eari  of  Shannon,  by  indenture  of  the  9th  day  of 

Though  a 

decree  caimoc  Jone,  1707,  demised  the  lands  of  Ballingarry,  Ballyhenson, 

on  motion,  be 

sabttJuitiaDj     and  Ballyheard,  in  the  Coonty  of  Cork,  to  Greorge  Howse 

Tsried  on  the 

groond  of  mi»-  for  three  lires,  with  a  covenant  for  perpetual  renewal,  at  a 

take,  it  U 

otherwise,       rent  of  j£20  10«.  Irish,  and  a  renewal  fine  of  j£10  Irish. 

•eaiMe,  in 

the  case  of  an  Ceorge  Howse,  by  indenture  of  the  9th  day  of  July,  1716, 

ad^tion  made 

on  motion,  to  a  granted  to  John  Coveney  the  said  lands  for  a  lease  of  lives 
decree. 
A.  claimed   renewable  for  ever,  at  a  rent  of  «£^60  Irish,  and  a  renewal 

land,  under   a 

Taiid  lease  of    fine  of  ^10  Irish.     John  Coveney's  interest  having  vested 

1735,  and  un- 
der a  lease  of  in  his  son   Daniel  Coveney,  he  by  indenture  of  the   2nd 
the  same  and 

other  lands      of  January,  1735,  demised  to  Joseph  Coveney  certain  parts 

made  in  1831, 

by  c,  the       of  Bally henson  for  199  years,  at  a  rent  of  £30  Irish. 

owner  of  only 
one  third  of 

other  two'  Two-thirds  of  John  Coveney ''s  interest  under  the  lease  of 

vested  in  B.,    1716,  Subsequently  vested  in  Edward  Peed,  the  father  of  the 

obtamed  a  re-  plaintiff,  and  the  remaining  one-third  in  Ellen  Cussen,  the 

whole,  and     wife  of  Patrick  Cussen,  as  heiress  of  her  father  Samuel 

er  of  it;    by  Jervois.   By  indenture  of  the  19th  of  January,  1804,  being 

right  to  the     the  settlement  on  the  marriage  of  Edward  Peed  with  Mabella 

remaining  two 
thirds  was  es- 
tablished, sub- 
ject to  the 

leases  subsisting  in  1 804.  A.  was  not  a  party  in  the  suit,  but  applied  after  the  decree,  to 
be  examined  pro  interene  suo,  as  to  his  title  under  the  leases  of  1735  and  1831 ;  but  was 
only  allowed  this  upon  his  coiiseDting  to  his  being  made  a  defendant,  and  being  bound  by 
the  decree,  and  other  proceedings.  Held,  that  under  this  order  he  could  not  set  up  his 
title  under  the  lease  of  1831,  and  that  he  could  not  have  the  order  varied  to  liable  him  to 
do  this,  and  that  to  have  relief  against  C.  he  must  institute  a  new  suit. 


CUSSEN. 
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Catherine  Waterhouse  the  plaintiflf's  mother,  Feed's  two-         '^3-    ^ 

thirds  were  conveyed  to  the  use  of  the  settlor  for  life,        ^"^ 

remainder  to  the  lady  for  life,  remainder  to  the  children  of 

the  marriage,  as  the  settlor  should  by  deed  or  will  appoint, 

and  in  default  of  appointment,  equally.    In  1818,  Patrick 

and  Ellen  Cussen  obtained  a  renewal  of  the  whole  of  the 

lands  from  the  head  landlord,  the  renewal  being  dated  the 

2d  of  December,  J  813,  but  not  having  been  executed  by 

the  landlord  until  the  30th  of  December,  1818,  after  a 

decree  was  had  by  Cussen  and  wife  in  a  suit  against  the 

landlord  for  renewal. 

The  Cussens**  by  their  charge  stated  that  they  had  laid  out 
in  renewal  fines  and  costs  a  sum  of  £643  Gs.  Id.  It 
appeared  then  that  the  Cussens'  got  possession  of  the 
entire  property,  and  managed  it  as  their  own  ;  and  in 
this  way  having  borrowed  a  sum  of  £400  from  one 
Thomas  Tangney,  they  levied  a  fine  of  all  the  lands  in 
Hilary  Term,  1831,  and  by  indenture  of  the  29th  day 
of  September,  1831,  declaring  the  uses  thereof,  it  waa 
agreed  that  Tangney  should  take  out  a  renewal  in  his  own 
name  as  a  security  for  his  debt,  and  that  the  Cussens^ 
should  have  power,  with  Tangney'^s  consent,  to  lease  to 
Edward  Coveney,  in  whom  146  acres  of  Joseph  Coveney's 
interest  under  the  lease  of  1735,  was  then  vested,  162 
acres  of  Ballyhenson  for  200  years.  The  renewal  to 
Tangney  was  made  by  deed  bearing  date  the  31st  day 
of  October,  1831.  The  proposed  lease  to  Edward  Coveney 
was  made  by  indenture  of  the  5th  of  November,  1831,  in 
consideration  of  £150,  at  a  net  rent  of  £16  lOs.  4d. ; 
Edward  Coveney,  by  indenture  of  the  Slst  of  March, 
1832,  mortgaged  his  interest  in  Ballyhenson  to  Luke  Shea, 
in  consideration  of  £700,  and  by  indenture  of  the  28th  of 
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^^-     ,  July,  1834,  conveyed,  at  the  price  of  £958,  the  equity  of 
^"^"       redemption  to  Luke  Joseph  Shea,  in  trust  for  Luke  Shea. 


V. 
CUSSEN. 


Luke  Joseph  Shea  was  the  son  of  Luke  Shea,  and  on  his 
death  became  entitled  to  his  interest  in  the  lands. 

Edward  Peed  died  in  the  month  of  July,  1825,  with- 
out having  made  any  valid  appointment  of  the  lands 
comprised  in  the  settlement  of  1804,  leaving  the  plaintiff 
and  one  daughter,  his  only  children,  who  therefore  became 
equally  entitled  in  remainder  expectant  on  the  death  of 
Mrs.  Peed.  The  plaintiff  filed  a  bill  against  the  Cussens' 
and  Tangney,  making  also  by  amendment  his  mother  and 
sister,  and  the  trustees  of  the  settlement  of  1804,  parties 
to  the  suit ;  and  by  a  decree  made  on  the  24th  day  of 
November,  1838,  the  rights  of  the  parties  claiming  under 
the  settlement  were  established.  The  Cussens^  brought  the 
case  on  for  rehearing,  and  by  the  order  made  thereon  on  the 
10th  of  May,  1839,  it  was  amongst  other  things  declared 
that  the  plaintiff  and  his  mother  and  sister  were  entitled  to 
two- thirds  of  the  said  lands,  "  according  to  the  limitations  of 
"  the  settlement  of  the  19th  day  of  January,  1804,  subject 
"  to  the  several  leases  then  legally  or  properly  affecting 
"  the  same,  of  which  the  terms  are  still  unexpired  ;'*^  and  it 
it  was  also  declared  that  '^  the  defendant  Thomas  Tangney, 
"  being  a  mortgagee  without  notice  of  the  plaintiff's 
"  rights,  has  and  he  is  hereby  declared  to  have  a  lieu 
"  on  the  whole  of  the  premises  comprised  in  the  indenture 
"  of  the  3d  day  of  December,  1831,  for  the  sum  due  to 
"  him  on  foot  thereof ;"  and  it  was  also  declared  that  the 
plaintiff  was  entitled  to  recover  out  of  the  Cussens'  one- 
third,  and  against  them,  all  such  sums  as  he  should  pay  to 
the  said  Tangney  on  foot  of  his  said  demand,  or  as  should 


CASES  IN  CHANCERY.  387 


be  levied  out  of  tlie  plaintiff's  two-thirds,  in  respect  thereof,        '^^^ 
for  principal,  interest,  or  costs. 


Mr.  Shea  was  named  as  a  party  in  the  bill,  but  was 
stated  to  be  (as  was  the  case)  out  of  the  jurisdiction.  On 
his  return,  and  after  the  decree,  he  applied  to  the  Master  of 
the  Rolls  for  liberty  to  go  before  the  Master  to  be  examined 
pro  interesse  mo ;  but  his  Honour  did  not  consider  him 
entitled  to  an  order  for  that  purpose ;  but  upon  consent  of 
the  parties  made  the  following  order,  bearing  date  the  28th 
of  June,  1841  :  "  It  is  ordered  by  the  Right  Honourable 
*'  the  Master  of  the  Rolls,  Mr.  Shea  consenting,  and  Mr. 
*'  William  BuUen,  solicitor  for  the  defendants,  not  object- 
"  ing  thereto,  that  the  plaintiff  be  at  liberty  to  amend  the 
"  bill  in  this  cause,  by  making  Luke  Joseph  Shea  a  party 
"  defendant,  Mr.  Shea  consenting  to  be  bound  by  the 
"  decree  of  the  10th  day  of  May,  1839,  and  by  the  proofs 
"  made  in  this  cause,  and  by  all  the  proceedings  therein, 
^'  as  fully  and  effectually  as  if  he  had  been  a  defendant 
"  from  the  commencement ;  and  such  consent  having  been 
'*  given,  it  is  further  ordered  that  John  Sealy  Townsend, 
''  Esq.,  the  Master  in  this  cause,  do  enquire  and  report 
^'  whether  the  said  Luke  Joseph  Shea  is  entitled  to  any 
^^  estate  or  interest  in  any  and  which  of  the  lands  in  the 
"  decree  mentioned,''  &c.  Mr.  Shea  filed  a  charge  under 
this  order  on  foot  of  his  claims,  but  it  was  contended  by 
the  plaintiff*s  counsel,  and  decided  by  the  Master,  that 
in  consequence  of  the  terms  of  the  decree  of  1839,  Mr. 
Shea  could  not  insist  upon  any  claim  which  was  created 
subsequently  to  the  execution  of  the  settlement  of  1804. 
Mr.  Shea  then  applied  to  the  Master  of  the  Rolls,  to  have 
the  order  of  June,  1841,  varied,  so  as  to  allow  of  inquiries 
as  to  his  rights,  without  regard  to  the  declaration  in  the 
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^^ ^  decree  respecting  the  setUement  of  1804,  or  to  have  the 

^°       order  rescinded,  and  his  name  struck  out  as  a  defendant  in 
^^"'     the  canse.    This  motion  came  before  his  Honour  on  the 
16th  of  Febroaiy,  1843,  and  was  ordered  to  be  refused 
with  costs.     From  this  order  Mr.  Shea  now  appealed. 

Mr.  Tr.£rooit,Q.C.  for  the  appellant. — The  Ordei^s  hav- 
ing been  made  on  consent  does  not  prevent  its  being  raried, 
Butter  v.  Ommaney  (a),  Wood  v.  Griffith  (5),  l^keeky  t. 
Muakerry  (c)  ;  and  this  may  be  done  on  motion.  Moors  t. 
Bhie  (d). 

Mr.  Sergeant  Warrm  and  Mr.  T.  W.  WhUe  for  the 
plaintiff. — Either  party  most  suffer.  Tangney  was  a  mort- 
gagee without  notice  of  the  plaintiff's  title,  and  he  had  a 
legal  estate.  Mr.  Brooke's  client  cannot  deny  notice  to  his 
father  ;  he  had  full  notice  of  the  decree  when  he  applied 
for  an  Order  to  examine  pro  interesss  sua.  The  Master  of 
the  Bolls  said  that  he  could  not  make  the  Order  after  a  de- 
cree, but  he  offered  Mr.  Shea  the  alternative  of  having  his 
application  dismissed,  or  of  taking  this  Order,  which  he 
suggested,  and  which  was  made  upon  consent  of  Mr.  Shea 
and  his  solicitor.  Butter  v.  Omnianey  was  a  case  of  misre- 
presentation. The  rule  is  well  established,  that  a  decree 
made  upon  consent  will  not  be  varied  ;  Harrison  v.  Sam-- 
9ey  {e\  Wall  v.  Buihhy  (/).  The  Court  will  not  vary  a 
decree  on  motion,  Willis  v.  Parkinson  (^),  Bracienbury  v. 
Brackenbury  (A).    Parties  intervening  in  a  cause  must  sub- 


(a)  Tan).  344.  {b)  1  Mcr.  35,  p.  38. 

(c)  2  LI.  &  G.  6GH:  7.  CI.  k  Fin.  1.  00  ^  Moll.  281. 

(e)  2  Yes.  Sen.  488.  (/)  1  B.  C.  C.  464. 

(*/)  3  Sw.  233.  (A)  2  J.  &  W.  391. 
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mit  to  be  bound  by  the   proceedings,  White  v.  Hall  (a),        1843. 
Banister  v.  Way  (5). 


Mr.  J.  J.  Murphy^  Q.  C.  in  reply. 

We  were  entitled  to  have  our  application  for  an  exami- 
nation j9ro  interesse  suo  granted. — [Lord  Chancellob. — I 
do  not  think  that  you  had  any  right  to  come  in  after  decree, 
to  be  examined  pro  interesse  sua ;  you  should  have  filed 
your  bill.] — The  other  side  cannot  answer  the  cases  of 
Moore  v.  Blake,  and  Sheehy  v.  Muskerry,  the  orders  in 
which  had  been  made  on  consent. 

The  Lord  Chancellor.  ^af  lo. 

This  was  an  application  to  reverse  an  order  of  the 
Master  of  the  Bolls,  made  on  an  application  to  him  to 
vary  an  order  of  the  late  Master  of  the  Bolls,  made  under 
rather  singular  circumstances.  Under  the  decree  in  the 
cause,  the  plaintiff  had  been  declared  entitled  to  two-thirds 
of  the  lands  included  in  an  old  lease.  The  lease  had  been 
previously  renewed  to  the  Cussens**,  the  owners  of  the  re- 
maining one-third,  and  they  had  been  improperly  dealing 
with  the  estate,  which  they  had  acquired  under  the  renewal. 
Amongst  other  transactions,  a  mortgage  had  been  executed 
to  a  person  of  the  name  of  Tangney ;  but  he  established 
himself  in  the  suit  to  be  a  purchaser  for  valuable  consider- 
ation, without  notice ;  and  subject  to  his  claims,  the  decree 
declared  the  plaintiff  to  be  entitled  to  two-thirds,  subject 
to  leases  which  were  subsisting  at  a  particular  time,  and  a 
remedy  was  given  to  the  plaintiff  against  the  Cussens',  who 

(a)  1  Russ.  &  M.  332.  (h)  2  Dick.  e^. 
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^^'  had  improperly  mortgaged  the  estate  that  did  not  belong 
'^^  to  them ;  so  that  thou<i:h  the  Court  thou<rht  itself  obliged 
■*"•      to  hold  tlio  plaintifTs  two-thirds     bound   bv   Tangney's 

mortgage,  they  gave  him  a  remedy  against  the  wrong  doer, 

so  as  to  bind  the  other  third. 

Shea  claimed  under  a  lease  of  1735,  which  would  not 
be  cfiected  by  the  decree ;  but  he  also  claimed  under  a 
lease  of  1831.  This  gentleman  came  to  the  Court  after 
the  decree,  and  set  up  a  right  in  this  way  : — there  was 
a  receiver  over  the  whole  estate,  who  found  him  in  posses- 
sion of  more  than  what  was  comprised  in  the  lease  of  1735, 
and  demanded  his  rent ;  he  says,  I  claim  all  the  lands 
that  were  in  the  lease  of  1735 ;  but  I  also  claim  sometliins 
beyond  that,  and  at  a  less  rent  than  that  reserved  under 
the  lease  of  1735.  I  claim  under  a  new  lease  from  Cussen, 
who  obtained  a  renewal ;  but  as  the  decree  would  effect  his 
rights,  he  comes  before  the  Court,  begging  to  be  examined 
pro  interesse  mo,  and  to  have  it  referred  to  the  Master  to 
inquire  as  to  his  estate  and  interest  in  the  lands  comprised 
in  the  leases  of  1735  and  1831,  and  this  was  supported  by 
an  affidavit,  in  which  he  was  stated  to  be  a  purchaser  for 
valuable  consideration,  without  notice.  The  person  who 
obtained  the  renewal  was  married  to  a  daughter  of  Cussen. 
and  it  appeared  to  be  a  family  transaction. 

In  this  state  of  things  the  Master  of  the  Rolls  refused 
the  motion ;  this  is  evidently  so  from  the  order  which 
was  obtained  ;  but  Mr.  Shea  consenting  to  be  bound  by 
the  decree  and  the  evidence  in  the  cause,  the  order  does 
require  the  Master  to  inquire  into  this  geutlcman'^s  estate 
in  the  premises. 
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The  cases  cited  clearly  show,  especially  the  one  in 
I>ickens{a)^  that  a  party  may  be  allowed  to  come  in  under 
a  decree  by  consent,  and  be  bound  by  the  proceedings. 
Then  there  are  other  cases,  as  that  one  in  Tamlyn(b)^  to 
show  that  an  Order  made  on  consent  may  be  varied ;  but 
there  the  consent  had  been  obtained  through  misrepresen- 
tation, and  the  Court  relieved  against  it.  This  may  be 
laid  down  as  a  general  rule,  that  the  Court  can'*t  relieve 
against  a  decree  or  order  on  consent ;  but  there  may  of 
course  be  circumstances  to  take  a  case  out  of  the  rule,  and 
enable  the  Court  to  do  it. 

When  this  application  was  made,  the  plaintiff  clearly 
had  the  whole  benefit  of  the  decree  obtained,  and  Mr. 
Shea  submitted  to  all  its  provisions ;  then,  had  he  a  claim 
which  he  could  enforce  consistently  with  the  decree  for  the 
plaintiff!  He  clearly  had,  because  he  had  a  claim  under 
the  lease  of  1735,  which  was  a  subsisting  interest  at  the 
execution  of  the  settlement  of  1804,  and  was  clearly 
within  the  express  description  of  the  interests  subject  to 
which  the  rights  of  the  plaintiff  were  decreed ;  he  was 
therefore  entitled  to  be  examined  pro  interesse  suOy  to  show 
that  he  was  within  that  saving. 

I  don't  see  how  he  could  be  misled ;  no  one  misled  him. 
Could  such  an  order  as  he  applied  for  have  been  granted  ? 
Clearly  not,  except  on  the  consent  of  the  parties.  The 
object  of  it  was  to  set  him  above  the  plaintiff,  if  he 
established  his  title  as  a  purchaser  for  valuable  consider- 
ations without  notice,  and  so  to  reverse  the  decree;  and 


(a)  2  Dick.  686.  Banister  v.  Way,  (A)  p.  344,  BuUer  v.  Ommaney. 
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what  would  the  Court  have  done  if  his  right  had  been 
established  ?  How  could  the  Court  give  the  plaintiff  a 
right  over  against  the  Cussens'  ?  Since  then  he  could  not 
have  what  he  wanted,  but  could  have  what  he  got  on  the 
terms  on  which  he  got  it, — if  he  was  refused  what  he 
he  had  no  right  to, — how  can  I  say  that  there  was  any 
miscarriage  or  mistake,  and  why  am  I  to  alter  this  Order  ? 
1  don't  mean  that  all  alteration  was  precluded,  for 
though  I  could  not  alter  the  decree,  yet  if  there  were  a 
clear  mistake  in  this  Order,  as  it  was  added  on  motion,  I 
might  have  altered  it  on  motion.  But  it  does  not  appear 
that  there  was  a  mistake ;  nor  does  Mr.  Shea  object  on 
the  Order's  being  made.  He  goes  before  the  Master,  and 
sets  up  his  claim  against  the  plaintiff  upon  his  several 
deeds  ;  but  he  significantly  states  at  the  end  of  his  charge, 
that  if  he  did  not  succeed  against  the  plaintiff,  he  had  a 
remedy  against  the  Cussens'.  He  was,  however,  wrong  in 
both  his  claims.  He  had  no  remedy  on  this  motion 
against  the  Cussens' ;  a  new  suit  would  be  necessary  for 
that  purpose,  though  I  say  nothing  as  to  whether  it  would 
be  successful. 

Having  failed  in  the  object  which  he  had  in  view  on 
his  application,  he  comes  before  the  Court  and  says, 
although  this  order  was  made  on  my  own  consent,  it 
does  not  answer  my  purpose,  and  I  must  set  it  aside.  I 
can't  do  this  when  he  has  taken  the  Order  with  his  eyes 
open.  He  adopted  this  course  to  avoid  the  expense  and 
trouble  of  a  new  suit,  and  he  must  abide  by  its  inconve- 
niences. 

The  right  of  the  plaintiffs  is  clear  and  well  founded ; 
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and  I  don't  look  with  favour  on  the   connexion  between        1843. 
these  parties,  which  was  founded  on  the  wrongful  act  of 
the  Cussens. 

I  must  dismiss  the  appeal  with  costs. 


TOWNLEY  V.  BOND. 

May  11. 

1  HE  bill  was  filed  for  a  renewal  of  the  lease  hereinafter     A  lease's 

being  in  settle- 

mentioned,  namely,  an  indenture  bearin<;  date  the  26th  ment,  does  not 
•^  °  alter  the  Und- 

day  of  June,  1735,  and  made  between  Thomas  Tipping  lord's  right  to 

the  benefit  of 

of  the  one  part,  and  the  Rev.  Alexander  M'Comb,  since  a  forfeiture  of 

the  right  to  a 

deceased,  of  the  other  part,  whereby  Tipping  granted  to  renewal  by  the 

tenant's  2acAe#. 

M'Comb  the  lands  of   Altnamachan,   in  the  County  of    iniegaimat- 

ters,  (such  as 
Armagh,  for  the  lives  of  the  said  Alexander  M'Comb,  the  forfeiture 

of  a  right  to  a 
Arthur  M'Comb,  and  Thomas  Tipping,  jun.,  at  a  rent  of  renewal,)  al- 

.  ready  in  the 

4s.  per  acre.     And  by  the  said  indenture  now  being  stated,  hands  of  the 

the  said  Thomas  Tipping  did  for  himself,  his  heirs,  and  communica- 
tions from  the 
assigns,  covenant  with  the  said  Alexander  M'Comb,  his  land  agent,  not 
_         -  .  .  1  11  directly  autho- 

heirs  and  assigns,  ''  that  from  time  to  time,  and  at  all  rised  by  the 

"  times  hereafter  during  the  term  hereby  granted,  as  often  bind  him. 

"as  any   of  the  lives  for  which  the  said  premises  are  forfeiture  has 

"  hereby  demised,  or  any  of  the  lives  that  shall  hereafter  the  landlord 

declare  him- 
self willing  to 
renew,  upon 

ci  ndition  of  the  tenant's  using  expedition,  this  waiver  does  not  set  the  matter  open  again 

ab  initio,  and  the  tenant  must  use  the  utmost  diligence  in  taking  advantage  of  it,  otherwise 

his  right  will  be  again  closed. 

SembU :  If  under  the  provisions  of  a  settlement,  the  trustees  were  to  renew,  and  to 

draw  the  renewal  fines  from  the  rents  and  profits,  and  the  trustees  neglecting  to  renew,  the 

tenant  for  life  take  the  rents,  he  would  be  liable  to  answer  to  the  trustees  for  any  damages 

this  might  sustain  in  consequence  of  their  breach  of  trust. 
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1848.  »  be  inserted  in  any  other  of  the  leases  of  the  said  demised 
"  premises  that  shall,  by  yirtae  of  these  presents,  here- 
^^  after  be  made  by  the  said  Thomas  Tipping,  his  heirs  or 
'^  assigns,  to  the  said  Alexander  M^Comb,  his  heirs  or 
*'  assigns,  happen  to  fail,  he  the  said  Thomas  Tipping,  his 
^^  heirs  and  assigns,  shall  and  will  from  time  to  time,  and 
'^  at  all  times  hereafter,  at  the  request  and  proper  costs  of 
^'  the  said  Alexander  M'Comb,  his  heirs  and  assigns,  upon 
^^  payment  of  all  rent  that  shall  be  then  dae  or  in  arrear 
'^  on  the  said  demised  premises,  and  the  said  Alexander 
^'  M'Oomb,  his  heirs  and  assigns,  further  advancing  and  pay- 
'^  ing  unto  the  said  Thomas  Tipping,  his  heirs  and  assigns, 
^^  by  way  of  fine,  within  nine  calendar  months  next  after 
''  the  death  of  each  life,  in  this  or  any  of  the  leases  that 
''  shall  hereafter  be  made  by  virtue  of  these  presents,  one 
"  quarter  of  a  year's  rent  (which  is  to  be  recovered  in 
^'  such  manner  as  the  said  reserved  yearly  rent),  perfect 
'^  a  now  lease  of  the  demised  premises  unto  the  said  Aiex- 
^^  andor  M^Comb,  his  heirs  and  assigns,  at  and  under  the  ssud 
"  reserved  yearly  rents,  reservations,  provisions,  and  agree- 
'^  monts  contained  in  this  lease,  for  such  life  or  lives  as  shall 
"  be  then  in  being,  and  also  for  one  other  life  or  for  two  other 
'^  lives,  if  two  of  the  lives  happen  to  die  within  the  said 
*'  nine  months,  then  to  be  named  and  added  by  the  said 
'^  Alexander  M'Gomb,  his  heirs  or  assigns,  in  the  place  or 
'^  room  of  such  life  or  lives  as  shall  have  happened  to  fail ; 
^'  the  said  Alexander  M^Gomb,  his  heirs  or  assigns,  like- 
"  wise  tendering  to  the  said  Thomas  Tipping,  his  heirs 
"  or  assigns,  such  new  lease  fairly  written  on  parchment, 
'^  and  perfecting  a  counterpart  at  the  same  time  thereof,  to 
^^  the  intent  that  he,  the  said  Alexander  M^Gomb,  his 
'^  heirs  and  assigns,  if  it  be  not  his  own  fault  or  neglect 
^^  by  not  naming  lives  in  the  place  and  stead  of  those  that 
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"  shall  happen  to  die,  and  paying  the  respective  fines  in  ^    ^^' 
"  such  manner  as  is  herein  before  directed,  within  the  res-       ^^^^^^ 
'*  pective  times  agreed  upon  by  these  presents,****  should  have 
continually  a  lease  for  three  lives  in  being. 

Arthur  M'Comb  and  Thomas  Tipping,  two  of  the  cestuia 
que  vie^  having  died,  a  renewal  was,  by  indenture  of  the 
26th  of  August,  1793,  executed  to  the  Rev.  Alexander 
M'Comb  for  the  lives  of  Edward  Tipping  and  Alexander 
M'Comb,  junior,  son  of  the  lessee.  The  Rev.  Alexander 
M'Comb  and  Edward  Tipping  having  died,  and  the  lessee's 
interest  having  vested  in  the  said  Alexander  M'Comb, 
jun.,  and  the  reversion  being  vested  in  Joshua  M'Geough, 
a  renewal  was,  by  indenture  of  the  17  th  of  April,  1801, 
executed  to  M'Comb  for  the  lives  of  William  M'Geough 
and  Joseph  John  M'Geough,  in  addition  to  M'Comb**s  own 
life.     This  was  the  last  renewal  which  ever  was  executed. 

Joseph  John  M'Geough  died  on  the  7th  of  November, 
1802.  The  interest  of  Joshua  M*Geough  vested  in  1817 
in  the  defendant,  as  devisee  of  M'Geough.  The  defendant 
by  his  answer  stated,  that  numerous  verbal  applications 
were  made  by  his  agents  to  M'Comb  to  renew,  and  that 
these  not  being  attended  to,  he,  on  the  23d  of  January, 
1822,  caused  a  notice  in  writing  to  be  personally  served  on 
M'Comb ;  the  notice  recited  that  Joseph  John  M'Geough 
had  "  long  since  departed  this  life,''  and  required  M'Comb 
"  forthwith  to  come  in  and  renew  the  said  lease  ;**'  and 
also  stated  that  in  order  to  ascertain  the  rent  and  renewal 
fines,  the  defendant  had  appointed  a  surveyor  to  be  on 
the  lands  on  a  day  therein  mentioned,  and  requiring 
M'Comb  to  meet  him.  M'Comb,  by  a  notice  in  reply,  of  the 
25th  of  January,  1822,  stated  that  he  had  appointed  with 
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is«a. 
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^  a  MUTcjor  to  be  on  the  ground  at  the  time  fixed.  Tiie 
answer  then  stated  that  the  meeting  took  jdace,  and  tliat 
the  huids  of  Altnamachan  |»OTed  to  eomprise  382  acres, 
3  roods,  and  12  perches.  It  was  not  dear  whether 
anj  sorrej  had  been  preriooalj  made.  No  renewal  wis 
executed. 

Alexander  MOomb,  junior,  in  1824,  eloped  with  a  ward 
of  the  Court,  a  Miss  Crodbey,  and  a  marriage  between  diem 
took  place  in  Scotland,  bat  prerioosly  thereto  a  settlement, 
bearing  date  the  2d  day  of  September,  1824,  was  executed, 
whereby  MKTomb  conveyed  to  the  plaintiflb  finier  aUa) 
all  his  interest  in  die  lands  in  question,  to  hold  the  same 
**  for  and  during  die  natural  lives   and  life  of  the   said 

**  Alexander  M^Comb,    Joshua  MKJeough,  and  

**  M^G^ugh,"  **  upon  trust,  from  and  after  the  solemnization 
**  of  said  intended  marriage,  to  pay  and  discharge  the 
*'*'  yearly  rents  reserved  and  payable  by  said  indenture 
^^  of  demise,  aa  same  should  become  payable  upon  or  for 
"  any  renewal  or  renewals  of  said  terms,  pursuant  to  the 
^*  covenants  for  that  purpose  therein  contained,^  and  subject 
thereto  to  M^Gomb  for  life ;  then  to  secure  a  jointure  for 
the  lady,  and  a  provision  for  the  younger  children,  and 
subject  thereto  to  the  first  and  other  sons  successively 
in  tail  male,  with  divers  remainders  over,  and  ultimately 
to  Alexander  M^Gomb,  his  heirs  and  assigns. 

The  lady  being,  as  has  been  said,  a  ward  of  the  Court, 
it  was,  by  an  order  bearing  date  the  25th  of  January, 
1825,  referred  to  the  Master  to  enquire  and  report  amongst 
other  things,  whether  it  would  be  for  the  benefit  of  the 
lady  that  any  and  what  part  of  the  funds  in  the  minor 
matter  should  be  applied  in  obtaining  renewals  of  the  said 
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lands   of  Altanaraachan,  and  the   Master,  by   his  report  ,     ^^^'     ^ 

bearing  date   the    8th    of   May,    1827,  reported   that  it    Townlet 

would  be  for  the  lady's  benefit  that  part  of  her  property       ^^^° 

should  be  so  applied ;  nothing  was  done  under  this  order, 

but  on   the    2nd   of  August,   1827,   a   further  order   of 

reference  was   made  for  an  inquiry  as  to  the  amount  of 

the  fines  due,  and  for  a  renewal  to  be  approved  of  by  the 

Master.      Nothing  was  done  subsequently  to  this  order 

until   the  19th  of   August,   1829,  when   Mr.  Crawford, 

solicitor  for  minors,  wrote  as  such,  and  also  as  solicitor  for 

the  plaintifis,  to  the  defendant,  making  inquiries  as  to  the 

time  of  the  death,  the  amount  of  the  fines,  the  arrears  of 

rent,  &c.     This  letter  the  defendant  handed  to  his  law 

agent,  Mr.  Dobbin,  who,  on  the  31st  of  August,  1829,  wrote 

in  reply  to  Mr.  Crawford,  stating  that  he  had  previously 

advised  the  defendant  that  a  forfeiture   had  accrued,  and 

that   he  had   not   changed  his   opinion   in   that  respect. 

Subsequently,  however,  on  the  8th  of  April,  1833,  Mr. 

Dobbin  wrote  to  Mr.  M'Comb  in  the  following  words  : — 

"  Dear  Sir, 

^'  I  am  happy  to  say  that  in  an  interview  I  had 
"  with  Mr.  M'Geough  Bond''  (the  defendant)  "  this  day, 
"  he  authorized  me  to  approve  of  your  renewals,  provided 
"  they  are  immediately  arranged  :  I  believe  they  are  to  be 
'^  made  to  your  trustees.  I  think  it  right  to  add,  that 
^^  this  proceeded  entirely  from  Mr.  Bond  himself,  and  that 
"  he  was  aware  of  his  right  to  refuse  renewing,  but  that 
"  he  appeared  to  feel  for  your  situation,  especially  as  you 
"  are  a  married  man,  and  have  made  it  the  subject  of 
"  settlement.     Do  not  neglect  this  longer." 

Nothing  further  was  then  done  until  the  27th  of  January, 
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1843.  1834,  when  an  order  was  made  for  a  reference  to  the  Master, 
TowNLET  to  enquire  and  report  whether  it  would  be  for  the  benefit  of 
Bond.  Mrs.  M'Comb  that  the  funds  to  her  credit  fihoold  be 
applied  in  obtaining  a  renewal,  and  what  sams  would  be 
required  for  that  purpose.  The  Master,  by  his  report, 
found  that  such  application  of  Mrs.  Macomb's  property 
would  be  for  her  benefit,  and  (it  was  stated  by  the 
plaintiffs),  he  approved  of  a  draft  renewal,  which  was 
founded  upon  one  which  had  been  prepared  by  Mr. 
Dobbin  in  an  earlier  stage  of  the  proceedings,  and  which, 
as  approved,  was  in  the  year  1836  sent  by  Mr.  M^Gomb 
to  Mr.  M^Watty,  the  land  agent  of  the  defendant,  and 
was  subsequently  taken  from  him  by  Mr.  M'Comb.  Mr. 
Dobbin,  in  consequence  of  the  draft  being  so  sent  to  Mr. 
M' Watty,  wrote  on  the  3d  of  October,  1836,  to  Mr. 
M'Comb  in  the  following  words  : — 

"  Dear  Sir, 

"  At  your  desire  I  brought  down  the  papers  in  my 
*'  possession,  relative  to  the  lands  you  hold  under  Mr. 
^'  M'Geough  Bond,  to  the  last  Armagh  assizes,  and  re- 
'*  tained  them  there  until  a  few  days  since,  when  I  was 
^*  obliged  to  come  to  town  and  brought  them  along  with  me. 
"  Several  years  since  I  told  you  that  I  thought  you  had 
^'  in  law  and  equity  forfeited  all  claim  on  Mr.  Bond  for  a 
"  renewal,  in  consequence  of  your  neglect  to  take  out 
^'  same  after  notice  served  so  long  before.  Mr.  Bond,  how- 
"  ever,  was  willing  to  waive  this  right  had  you  even  then 
"  come  forward  and  taken  out  the  renewal,  and  paid  the 
*'  fines  due;  and  under  this  impression  I  long  since  sent  you 
**  the  draft  renewal,  which  from  that  hour  to  the  present  I 
"  have  not  seen.  As  to  Mr.  M'Watty,you  well  know  that 
*'  when  the  matter  is  once  handed  over  to  the  law  agent, 
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"  the  land  agent  can  interfere  no  more  in  it ;  and  I  believe  ^     ^^^- 

"  Mr.  M*  Watty  appears  as  much  surprized  as  I  am  at  your 

"  application  to  him.    I  know  not  at  this  very  remote  period, 

"  and  after  so  many  fruitless  applications  to  you,  whether 

'^  Mr.  Bond  would  be  disposed  to  suffer  a  renewal ;  bat 

"  from  the  kind  manner  in  which  he  formerly  spoke  on 

"  the  subject,  I  think  he  would  act  fairly  and  liberally  on 

"  that  head.     I  have,  however,  no  authority  to  bind  him 

"  on  this  subject,  much  less  his  minor  child,  if  any  thing 

'^  should  happen  him ;  and  I  now  for  the  last  time  write 

"  to  you  on  the    subject,   urging  you  to  have  the  draft 

"  renewal  I  sent,  returned  approved  of  by   you,  or  with 

"  your  objections  thereto  stated  in  writing,  that  I  may  try 

"  to  get  the  renewals  executed,  and  the  property  saved  for 

^'  your  family  in  spite  of  your  laches  and  delays.     Do  not 

"  lose  sight  of  this,  as  I  may  not  again  have  the  opportu- 

"  nity  of  assisting  you  in  this  matter."" 

Mr.  Crawford  then  wrote  on  the  10th  of  October,  1836, 
to  Mr.  Dobbin,  stating  how  the  funds  applicable  to  the 
renewal  were  circumstanced,  the  approval  by  the  Master 
of  the  draft  renewal,  and  that  the  fund  could  not  be  got  out 
of  Court,  unless  the  renewal  was  actually  executed ;  and 
therefore  proposed  that  Mr.  Bond  should  execute  the 
renewal,  and  hand  it  over  upon  being  paid  the  fines.  Mr. 
Dobbin  replied  on  the  same  day,  stating  that  he  had  not 
known  how  Mr.  M^Comb's  affairs  had  been  circumstanced, 
and  proceeded — "  I  cannot  say  whether  or  not  Mr.  Bond 
'^  will  now  waive  his  right  to  the  forfeiture,  but  I  am  sure 
"  if  he  does  so,  it  will  only  be  on  the  terms  of  having  all 
^^  costs  and  expenses  paid,  which  are  considerable.  As  to 
^'  my  interfering  in  the  matter,  I  cannot  until  something 

E  k2 
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'*  is  done  on  the  part  of  Mr.  M^Comb,  who  shoald  not,  I 
^*  apprehend,  lose  a  moment  m  procaring  and  acting 
"  under  good  advice."  Mr.  Crawford  replied  on  the  1 4th 
of  October,  1836,  assenting  to  the  demand  for  costs,  and 
requiring  to  know  the  amount  thereof,  and  adding — "  It 
'*  appears  to  me  that  Mr.  M^Comb  has  not  been  so  active 
*'  as  he  ought  to  have  been  in  his  own  a&irs."  Mr. 
Dobbin,  on  the  21st  of  October,  1836,  wrote  a  few  lines 
in  reply,  stating  that  his  costs  amounted  to  betvreen  £35 
and  j£40.     No  further  proceedings  took  place  until  May, 

1838,  when  in  reply  to  a  letter  from  Mr.  Crawford,  Mr. 
Dobbin  stated  that  Mr.  Bond  long  since  stated  ^^  that  he 
'^  considered  Mr.  M^Comb  had  no  right  to  the  renewal 
**  claimed.  I  so  informed  Mr.  M^Comb  and  you,  and  I 
'*  have  had  no  further  instructions  from  Mr.  Bond  on  the 
**  subject.''  Subsequently  to  this,  an  application  vras  made 
in  November,  1838,  before  the  late  Master  of  the  Rolls, 
for  an  order  of  reference  as  to  the  propriety  of  applying 
the  funds  in  Court  to  the  credit  of  Mrs.  M'  Comb,  in  the 
payment  of  the  arrears  of  rent  and  renewal  fines,  and 
upon  that  occasion  his  Honor,  it  was  stated,  suggested 
the  serving  of  a  notice,  requiring  the  defendant  or  his 
solicitor  to  furnish  a  specification  of  the  sums  due.  This 
notice  was  accordingly  served  ;  but  in  February  and  May, 

1839,  Mr.  Dobbin,  in  letters  to  Mr.  M'Comb  and  Mr. 
Crawford  respectively,  stated  that  Mr.  Bond  was  deter- 
mined not  to  renew.  The  plaintiffs,  notwithstanding, 
proceeded  on  the  order  obtained  in  November,  1838;  and 
having,  by  inquiries  made  in  Cheltenham,  discovered  the 
time  of  Joseph  John  M'Geough's  death,  the  Master  made  his 
report  on  the  28th  of  May,  1839,  and  thereby  found  that 
jP361   2s.  wore  due  for  rent,  fines,  and  arrears  of  rent,  up  to 
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the  1st  of  May,  1839,  and  this  sum  was  on  the  13th  of  '^^3. 
July,  1839,  lodged  to  the  defendant's  credit  at  his  bankers',  Towj«ley 
but  he  directed  them  not  to  put  the  sum  to  his  account, 
and  Mr.  Dobbin  wrote  to  this  effect  to  the  stock  broker,  by 
whom  the  stock  had  been  sold  and  the  lodgment  made. 
The  plaintiffs  accordingly,  as  the  trustees  of  the  settlement, 
on  the  6th  of  June,  1840,  filed  their  bill  for  a  renewal. 

Mr.  Sergeant  Keatinge^  and  Mr.  W.  Brooke^  Q.  C,  with 
whom  were  Mr.  Gilmore^  Q.  C,  and  Mr.  F.  Goold^  for  the 
plaintiffs. — The  Court  will  not  allow  notice  on  the  tenant 
for  life,  who  had  to  the  landlord's  knowledge  no  personal 
interest  in  renewing,  and  from  whose  property  the  fund  for 
renewing  did  not  proceed,— the  Court  will  not  allow  such 
notice  to  deprive  of  the  estate  those  claiming  under  the 
settlement.     The  continual  dealings  of  the  parties  after  the 
notice,  was  calculated  to  mislead ;  in  Jackson  v.  Saundersifi)^ 
Lord  Redesdale  makes   the   forfeiture    depend   upon  the 
tenant's  having  had  sufficient  intimation  that  his  not  using 
due  diligence  would  be  insisted  upon  by  the  landlord  as 
excluding  him   from  the  benefit  of   renewal.      Even   in 
England,  for  a  forfeiture  to  accrue,  there  must  be  wilful 
neglect  or  default,  Eaton  v.  Lyon  (J)  ;    Firman  v.  Lord 
Ormonde  (c)  ;  Harries  v.  Bryant  (d).     The  cestms  que  vie 
here  were  members  of  the  landlord'^s  family,  Wallace  v. 
Fatten  (e)  ;  The  Earl  of  Mountnorris  v.  White  (/).   Here 
the  time  of  the  death  of  the  cestui  que  vie  was  not  ascer- 
tained  until   1839,   and  then   by  the  exertions   of   Mr. 
Crawford ;  and  this  according  to  Lord  Clare's  observation. 


(a)  1  Sch.  &  Lef.  443,  p.  456.  (fr)  3  Yes.  690. 

(O  Beat.  347,  p.  Zh\,  (J)  4  Rum.  89. 

{•\  I  It.  Eq.  B.  33H.  (/)  1  Dow,  4;>9,  p.  466. 
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.     '^^'     ^  in  Dearie  v.  MarguU  of  Waterford  (a),  cited  in   Barr^ 
TownLEY    ^  p^j^  ^jj^  prevented  the  forfeiture. 


Bond. 


Mr.  Sergeant  Warren^  Mr.  Tomb^  Q-0.,  and  Mr.  /SL  B. 
Miller ^  for  the  defendant.  In  January,  1823,  there  was 
a  complete  forfeiture.  The  notice  in  January,  1822,  gave 
Mr.  M'Comb  notice  of  the  death,  if  he  had  not  known 
it  before.  On  the  marriage  in  1824,  a  forfeiture  had 
been  incurred,  and  from  that  time  to  1829,  there  was 
nothing  done  to  induce  the  parties  to  suppose  that  the 
forfeiture  had  been  waived ;  and  in  1829  Mr.  Dobbin 
stated  to  Mr.  Crawford  that  Mr.  Bond  considered  the 
forfeiture  to  be  complete.  In  May,  1833,  Mr.  Bond 
finally  determined  to  allow  of  a  renewal,  provided  it  were 
executed  immediately ;  but  no  draft  of  a  renewal  was  fur- 
nished until  1834.  There  never  was  an  unconditional 
waiver.  From  1836  to  1839,  when  the  money  was 
lodged,  no  decided  steps  were  taken  towards  effecting  a 
renewal;  but  in  1838,  both  Mr.  Crawford  and  Mr. 
M'Comb  were  informed  by  Mr.  Dobbin,  that  Mr.  Bond 
insisted  upon  the  forfeiture,  and  when  the  money  was 
lodged  he  refused  to  allow  its  being  put  to  his  credit. — 
[Lord  Chancellor. — I  want  to  know  is  there  any  com- 
munication from  Mr.  M'Comb,  or  any  one  on  that  side,  to 
this  effect, — we  have  the  money  ready,  but  we  want  to 
know  the  exact  amount  due,  and  when  the  life  fell.] 
Not  any.  Lord  Redesdale  in  Jackson  v.  Saunders^  was  of 
opinion,  that  when  interests  are  in  settlement,  activity  in 
renewing  should  be  more  strictly  enforced,  as  the  tenant 
for  life  would  not  renew  as  long  as  he  could  stand  out. 
Under  this  settlement,  the  trustees  were  in  the  first  place 

(a)  1  Sch.  &  Lcf.  451.  n.  p.  454.  (6)  5  Dow,  1,  p.  16. 
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to  apply  the  rents  in  payment  of  the  renewal  fines.     In  ^     ^^^' 
Mountnorris  v.   White^    both  Lord   BedesdaU  and   Lord       ^"^^^^^ 
Eldon  expressly  state(a)  that  a  new   demand    is   not   a 
waiver  of  former  demands. 

Mr.  Gilrtiore^  in  reply. 

In  the  settlement  of  1824,  the  habendum  is  for  three 
lives,  which  shows  that  then  the  falling  of  the  life  was 
not  known.  Mr.  M'Comb,  the  tenant  for  life,  being  him- 
self one  of  the  cestuis  que  me^  had  no  personal  interest  in 
renewing.  [Lord  Chancellor — He  was  answerable  over 
to  his  trustees,  if  they  were  guilty  of  a  breach  of  trust  in 
not  renewing,  by  reason  of  his  taking  the  rents  which 
were  liable  for  the  payment  of  the  fines.]— M*  Watty 
clearly  waived  the  forfeiture,  and  the  defendant  must  be 
bound  by  his  acts,  though  he  was  only  land  agent. 
Firman  v.  Lord  Ormonde.  [Lord  Chancellor — You 
cannot  mean  that  where  a  man  has  a  solicitor  and  land 
agent,  the  latter  can  bind  his  principal  to  contracts  which 
he  was  not  authorized  to  enter  into ;  and  here  Mr.  Dobbin 
writes  to  M'Comb  to  say,  that  he  wondered  why  he  cor- 
responded with  M'Watty  upon  a  matter  which  he  was  the 
party  to  dispose  of.] — Mr.  Crawford  says  he  made  many 
applications  to  be  informed  of  the  time  of  the  death  of  the 
cestui  que  vie.  [Lord  Chancellor — But  he  don't  ^ay 
when.]  The  delay  in  this  case  was  occasioned  by  the 
circumstances  of  the  lady's  property,  out  of  which  the 
fines  were  to  be  paid;  and  the  defendant  submitted  to 
deal  with  persons  whose  funds  were  so  circumstanced. 


(a)  2  Dow,  4667. 
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'^^  The  Lord  Chancellor. 

TOWRLET 
O. 

Bond.  Jjj  ^j^jg  ^^^^  truBtees  applj  for  a  renewal,  the  last  re- 

newal having  been  in  1801,  and  the  life  in  question  haying 
failed  in  1802 ;  more  than  forty  years  have  expired  since 
that,  and  according  to  the  contract,  the  renewal  should 
have  been  in  nine  months  after  the  death.  No  donbt, 
cases  may  be  made  out,  especially  in  this  country,  under 
the  tenantry  act,  for  relief,  notwithstanding  great  delay ; 
but  this  is  not  a  case  of  that  kind. 

In  1824,  the  lessee  married,  and  executed  a  marriage 
settlement,  vesting  the  lease  in  trustees  ;  the  drcumstancee 
of  the  lease  were  inaccurately  stated  in  it ;  it  was  recited 
to  be  held  for  the  lives  of  three  persons ;  one  of  whom  it 
named  inaccurately,  and  left  a  blank  for  the  Christian  name 
of  another.  The  trusts  were,  that  the  trustees  should  pay 
the  rent  and  renewal  fines,  then  to  the  settlor  for  life,  then, 
subject  to  the  wife'^s  estate,  to  the  issue. 

It  appears  that  some  two  years  before  the  marriage,  Mr. 
Bond  was  willing  to  renew,  and  a  renewal  was  proposed  ; 
but  by  some  unaccountable  accident,  or  neglect,  no  renewal 
was  executed,  and  therefore,  before  the  marriage,  a  forfei- 
ture had  accrued.  After  the  marriage,  the  lady  having 
been  a  ward  of  Court,  the  parties  endeavour,  not  to  fulfil 
the  provisions  of  the  settlement  under  which  the  rents 
were  to  be  applied  for  the  purpose,  but,  working  behind 
the  back  of  the  landlord,  to  get  the  lady^s  fund,  and 
for  this  purpose  got  a  reference  to  the  Master,  who  in 
1827,  reported  that  a  life  or  lives  had  dropped;  shewing 
that  things  were  not  accurately  inquired  into,  and  that  the 
proceedings  were  had  behind  the  back  of  the  landlord. 


Bond. 


CASES  IN  CHANCERY.  405 

The  delay,  however,  which  took  place  even  in  these  pro-        ^^^3. 
ceedings,  was  such  as  to  occasion  a  second  forfeiture ;  that     Townlbt 
is,  supposing  that  after  the  first  forfeiture  the  right  to 
renew  had  been  opened,  it  would  now  have  been  closed. 

It  is  said  that  the  trustees  stand  in  a  different  relation 
to  the  landlord  from  that  in  which  Mr.  M'Comb  does ; 
that  they  had  to  protect  the  children  of  the  marriage,  and 
in  this  character,  had  rights  which  Mr.  M'Comb  had 
not ;  but  I  don't  think  that  this  is  so.  Upon  becoming 
trustees,  they  should  have  inquired  into  the  circumstances 
of  the  estate,  and  have  executed  the  trust ;  and  if  ever  a 
case  required  inquiry,  this  did,  and  a  grosser  breach  of 
trust  than  the  trustees  here  have  committed,  I  never  saw. 
In  all  the  inquiries  here,  it  is  not  a  little  remarkable,  that 
it  is  never  suggested  by  any  one,  that  the  trustees  had  the 
means  in  their  own  hands  of  acquiring  a  fund  for  the  re- 
newal fines ;  they  were  bound  to  renew  out  of  the  rents,  a 
duty  for  the  breach  of  which  they  are  now  liable  to  the 
wife  and  children;  but  on  the  contrary,  they  go  on 
allowing  Mr.  M'Comb  to  receive  the  rents,  and  perform 
none  of  the  obligations ;  they  are  responsible  for  this  con- 
duct, and  they  come  here  to  relieve  themselves  from  their 
liability. 

Let  us  look  now  at  the  subsequent  transactions.  The 
forfeiture  was,  of  course,  complete  in  1833;  but  then 
Mr.  Dobbin  makes  an  opening;  there  is  then  a  clear 
waiver  by  Mr.  Dobbin.  Perhaps,  before  I  mention  his 
letter  on  this  occasion,  I  should  refer  to  the  transaction  of 
1829,  when,  after  the  forfeiture  had  been  committed,  Mr. 
Crawford,  as  the  solicitor  of  minors,  writes  to  Mr.  Dobbin 
to  make  inquiry.     The  letter  in  reply  is  most  important ; 
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^Q^-  it  says,  we  deoy  your  right  to  renew ;  it  would,  therefore, 
TowNLET  lyQ  perfectly  inconsistent  in  Mr.  Bond,  or  Mr.  Dobbin,  to 
BoMD.  gjyg  information  which  could  only  have  been  asked  for  in 
order  to  obtain  that,  the  right  to  which  was  denied.  In 
1833,  Mr.  Bond  relented,  and  directs  Mr.  Dobbin  to  saj 
that  he  is  willing  to  renew,  if  it  is  done  immediatelj. 
Mr.  Dobbin  writes  with  great  kindness,  to  commnnicate 
this  to  Mr.  M^Comb,  and  he  adds,  ^'  don't  neglect  this;" 
the  waiver  is  on  an  express  condition  of  despatch  being 
used,  and  at  the  close  of  the  letter,  the  inducement  is  added, 
^^  do  not  neglect  this,^^  having  at  that  time  neglected,  as 
I  calculate  it,  for  thirty-one  years.  The  neglect,  however, 
still  goes  on. 

I  hope  that  no  one  will  argue  that  if  the  right  to  a 
renewal  is  forfeited,  and  the  landlord  says  I  will  renew, 
but  it  must  be  obtained  immediately,  and  if  so,  I  will  not 
insist  on  the  forfeiture, — I  hope  it  will  not  be  argued  that 
this  would  bo  a  general  waiver,  and  that  the  tenant  may 
commence  a  new  race ;  such  is  not  the  law  of  this  Court ; 
the  waiver  must  be  accepted  on  the  terms  in  which  it  is 
tendered. 

I  may  now  observe  upon  an  argument  which  has  been 
used,  namely,  that  the  dealings  were  with  Mr.  M'Comb, 
and  that  he  had  no  interest,  as  being  himself  a  cestui  que 
vie  in  the  lease ;  but  he  is  liable  to  recoup  the  trustees  for 
the  injury  they  shall  sustain  in  consequence  of  their 
breach  of  trust ;  he  has  received  the  rents,  and  was  a  party 
to  the  settlement ;  it  is  therefore  impossible  to  deny  that 
he  was  deeply  interested,  and  the  point  must  have  been 
urged  under  a  misapprehension  at  the  moment.  There 
was  no  concealment  by  Mr.  Dobbin  or  the  others  acting 
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for  the  defendant ;  they  wrote  as  accident  directed  to  Mr.        '843. 
M'Comb  or  Mr.  Crawford.     The  result  of  the  dealings     Townlbt 
in  1833  was,  that  a  draft  renewal  was  prepared :  there  is  a       Bond. 
little  misapprehension  as  to  the  party  by  whom  this  draft 
was  prepared;   but  after  certain  steps  were  taken,  those 
steps    became    ineffectual,    and    no  renewal    took    place, 
through,  as  I  must  say,  the  neglect  of  the  lessees,  so  that 
the  case  was  again  closed. 

In  1836,  Mr.  Dobbin  writes  a  letter  in  answer  to 
another ;  it  is  a  letter  to  Mr.  M^Comb,  written  as  without 
authority.  He  says  he  is  not  authorized  to  open  the 
forfeiture,  but  that  from  Mr.  Bond's  kind  feeling  he  would 
not  be  surprized  if  he  would  be  willing  to  renew.  Now 
observe  how  Mr.  Bond  had  been  treated  since  1833;  there 
was  then  about  a  year's  rent  due.  When  Mr.  M*Watty 
wrote,  there  were  two  years*  rent  due,  which  he  directs  to 
be  sent  to  him,  and  gives  a  week  to  pay  it  up.  Mr. 
Crawford's  answer  is,  I  have  no  money ;  and  the  whole 
conduct  at  this  time  shows,  I  think  I  must  say,  an  attempt 
to  hold  out  as  a  consideration  of  paying  the  rent,  that  the 
renewal  should  be  granted.  I  think  it  is  clear  that  Mr. 
Dobbin's  last  letter  did  not  bring  the  case  at  all  further ; 
there  is  no  waiver,  but  a  hope  held  out  that  a  renewal 
might  be  granted,  provided  no  time  were  lost.  Steps  were 
attempted  to  be  taken,  but  no  effectual  step  was  taken. 
Mr.  Crawford,  in  reply,  says  that  Mr.  M'Comb  was  not 
active  in  his  own  affairs  ;  so  that  he  thought  that  this  was 
Mr.  M^Comb's  own  affair  ;  and  he  adds,  let  me  know  the 
amount  of  the  costs.  Now  it  is  impossible  to  say  that  Mr. 
Dobbin's  letter  in  reply  (it  is  of  the  21st  of  October), 
would  open  the  transaction.  On  the  3d  of  October,  Mr. 
Dobbin  says  he  has  no  authority  to  open ;   that  he  was 
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'843.  clearly  of  opinion  that  a  forfeiture  had  been  incarred,  bnt 
TowNLET  |jjj^|.  jjg  ^Quid  not  be  surprized  if  Mr.  Bond  would  open. 
BoHD.  ^f  ^  Crawford,  in  reply,  says,  let  me  know  the  costs ;  and 
I  may  remark,  is  not  that  an  answer  to  the  argument  cm 
the  difficulties  in  Mr.  Crawford's  way  !  For  what  is  the 
information  which  he  seeks !  It  is  as  to  the  costs,  not  as  to 
the  life  which  had  fallen,  or  as  to  the  amount  of  the  fines. 
I  am  clear,  however,  that  the  letter  of  Mr.  Dobbin  did  not 
open  the  matter  further.  I  will,  however,  assume  that  the 
time  was  opened  again  by  the  letter  of  1836.  Why,  in 
such  a  case,  I  should  be  of  opinion  that  not  a  moment  should 
be  lost  in  taking  advantage  of  the  landlord's  indulgence, 
— not  even  weeks,  much  less  months ;  but  so  it  is  ;  I  have 
heard  of  nothing  done  in  1837.  Can  any  one  say  that  a 
tenant  after  a  forfeiture,  being  allowed  to  renew,  can  in 
this  Court  lie  by  a  whole  year ;  keeping  back  his  rent  too  I 

I  do  not  know  how  the  money  could  have  been  got  out  of 
this  Court.  It  was  the  lady's  fortune,  and  as  such,  part  at 
least  should  have  been  settled  on  her.  Would  this  Court, 
if  the  circumstances  had  been  known  to  it,  have  relieved 
this  gentleman  at  the  expense  of  the  lady,  when  by  the 
marriage  contract  he  was  liable  to  a  deduction  from  the 
rents  towards  payment  of  the  renewal  fines.  Then  the  whole 
of  1837  being  unaccounted  for,  it  is  clear  that  the  right 
was  gone.  In  1838,  however,  the  lessees  become  alarmed, 
and  according  to  the  suggestion  of  the  late  Master  of  the 
Rolls,  made  in  hopes  that  it  might  be  useful,  they  apply  to 
Mr.  Dobbin  for  particulars  connected  with  the  renewal ; 
but  the  answer  of  Mr.  Dobbin  is  in  three  lines,  "  your 
"  right  is  gone ;"  and  afterwards  when  the  sum  due  is 
lodged  at  Mr.  Bond's  bankers,  the  credit  is  rejected. 


V, 

Bond. 
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Now  remark — the  moment  they  get  alarmed  and  set  '84a. 
about  the  business  in  earnest,  they  supply  without  difficulty  Townlet 
all  the  information,  the  not  having  which  they  now  set 
up  as  an  excuse  for  their  delay.  They  ascertain  when  the 
life  had  fallen,  and  the  amount  of  the  rent,  and  of  the 
fines ;  they  find  no  difficulty  in  doing  so ;  and  an  actual 
sum,  composed  of  these  different  items,  is  deducted  from 
the  lady's  funds  and  lodged  to  the  credit  of  the  landlord. 

I  say  they  found  no  difficulty  in  ascertaining  the  requi- 
site facts ;  but  I  would  do  injustice  to  Mr.  Bond  if  I  did 
not  state,  that  from  what  I  have  seen  in  these  proceedings, 
I  am  certain  that  if  at  any  time  before  the  forfeiture  was 
complete,  he  had  been  applied  to  for  information,  he  would 
have  given  it  to  the  fullest  extent.  Throughout,  there  was 
no  shirking  on  the  part  of  him  or  those  acting  for  him. 
He  was  under  no  obligation  in  1833  to  open  the  forfeiture, 
but  he  does  so,  and  Mr.  Dobbin  presses  the  tenant  to  take 
advantage  of  the  offer ;  he  says,  "  mind  you  lose  no  time.**** 
Can  any  one  believe  that  if  Mr.  Crawford  had  then  asked 
the  time  of  the  death,  he  would  not  have  been  told. 

I  have  never  seen  a  case  where  more  kindness  and 
readiness  to  give  up  legal  rights  were  shown  on  the  part  of 
the  landlord,  or  grosser  laches  on  the  part  of  the  tenant. — 
I  dismiss  the  bill  with  costs. 
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1643. 


CRAWFOBD  V.  O'SULLIVAN. 

3fayS6. 

Comueifora  J-°^  LoRD  Ghancbllob,  in  this  case,  stated  that  the 
pat}^or  tbeT  trustee  of  property  for  the  separate  use  of  a  woman  oonU 
ofT^^imn  ^^t  ^  heard  by  separate  counsel,  when  the  woman  appeared 
b^c^^i)"  by  her  own  comisel. 

cannot  be 
heard. 
Enteringr  as 

read,  evidence  

to  prore  a 
case  not  open- 
ed. 

The  case  had  been  opened  as  one  for  a  simple  aoconnt, 
but  upon  the  proofs'  being  entered,  it  was  objected  that 
some  of  the  evidence  proposed  to  be  entered  was  for  the 
purpose  of  establishing  a  case  of  wilful  default.  An 
account  of  what,  without  wilful  default  might  have  been 
received,  was  prayed  for  by  the  bill. 

The  Lobd  Chancellor. 

You  cannot  enter  as  read,  evidence  to  meet  a  case 
which  has  not  been  opened,  but  as  the  account  as  for  wilful 
default  being  prayed  for,  though  not  opened,  might 
authorize  the  Court,  on  further  directions,  to  direct  an 
enquiry  on  the  subject,  you  may  enter  the  evidence(a). 


(a)  See  Franklin  y.  Beamii h,  2  MoIL  363. 
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1843. 


In  re  bishop  GORE'S  Charities.  May  25. 

Aeal  estate 

D  haying  been 

ocTOR   Gore,  Bishop   of  Waterford   and   Lismore,  by  applied  for  a 

century  and 
his  will,  made  in  the  year  1690,  directed  the  residue  of  his  a-haif,  upon 

1  1  1.    1  1     .1 1         1  .11.     trusts,   speci- 

real  estate  to  be  applied  to  build  and  repair  churches  mfiedbywiii, 

Lismore   and  Waterford.      The  will  was  proved  in  the  sumed  the 

year  1691,  and  from  that  time  the  successive  Bishops  acted  created  a  trust, 

as  trustees,  and  the  testator's  heir  was  not  now  known.        heir  of  the 

testator  be- 
came a  trustee, 

The  Solicitor  General  moved  to  have  it  referred  to  the  not  being 
Master  to  appoint  trustees.      The  52  Geo.  III.  c.  101,  case  was  held 
gives  the  Court  jurisdiction  to  act  upon  petition  in  charity  Geo.  TV.  and 

1  DV  TV  e  flO 

matters,  and  1  Wm.  IV.  c.  60,  s.  22,  extends  the  provisions  of 
the  latter  Act  to  cases  where  the  Court  has  authority  under 
the  former.  [Lord  Chancellor. — Where  is  the  clause  in 
this  Act  providing  for  the  heir's  not  being  known,  in  the 
cases  of  charities?]  Section  23.  [Lord  Chancbllob. — 
I  doubt  that  that  meets  this  case  ;  this  property  never  was 
vested  in  any  person  as  a  trustee ;  it  descended  to  the 
heir,  who,  no  doubt,  would  be  held  to  take  it  as  a  trustee. 
I  penned  the  clause,  but  I  certainly  never  intended  it  to 
apply  to  a  case  of  this  kind.J  Then  section  21  embodies 
all  the  previous  sections,  and  among  others  the  8th ;  sec- 
tion 18  provides  for  constructive  trusts,  which  we  have 
here. 


Lord  Chancellor. 

I  think  I  may  assume  that  the  heir  became  a  trustee. 


412  CASES  IN  CHANCERY. 

'»*3.        For  a  century  and  a  half  the  property  has  been  held  upon 
J^^\      the  trusts ;  I  may  therefore  assume  that  the  deyise  created 
Charities.     ^  trust ;  and  as  the  trustee  is  not  known,   I  can,  under 
some  of  the  clauses  cited,  make  the  order. 


A^^y  26.  CRAUFOED  V.  SCOTT. 

A  motion's    ^. 

having  the  ef-  J>1r.  Sergeant   Warren^  when  this  cause  was  called  on, 

feet  of  post- 
poning the      moved   on  behalf  of  James  CSuUivan,   a  defendant,  for 

hearing  of  a 

cause,  is  not    liberty  to  take  his  answer  off  the  file,   or  to  have  leave 

a  reason  why 

it  should  not    to  file  a  Supplemental  answer,  and  that  the  hearinsr  of  the 

be  made  at  the  ° 

Rolls,  even      cause  should  be  postponed  for  that  purpose. 

though    the  '^       ^  '^     '^ 

cause  be  in 
the    Lord 

Chancellor's        His  LoRDSHip  objected  to  hearing  the  motion,  and  asked 

list,  and   tliis 

Court  will     why  it  had  not  been  moved  at  the  Bolls.      Whereupon 

not  entertain 

such  a  motion  Sergeant  Warren  stated  that  the  practice  at  the  Bolls  waa 

when  the  cause 

is  called  on.  not  to  entertain  any  motion  which  would  have  the  effect  of 
postponing  a  cause  that  was  in  the  Lord  Chancellor's 
list. 


His  Lordship  then  observed  that  the  practice  was  a  very 
erroneous  one,  as  it  only  tended  to  stop  the  regular  busi- 
ness of  the  Court,  and  to  embarrass  the  paper ;  and  he 
desired  that  it  should  not  be  considered  that  any  such  rule 
existed ;  but  as  the  practice  had  been  so,  he  would  hear 
the  present  motion,  but  that  in  future  such  motions  should 
1)0  made  at  the  Rolls. 
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1843 


MASSY  V.  BATWELL. 

AprU  21,  27. 

-|-  ...  A.beingten- 

1_jullam   Batwell   the  elder,   being  seized  in  fee  of  the  ant  in  tail,  ex- 

ecuted  a  settle- 
lands  of    Portlands,    in  the  County  of  Cork,   made  his  ment  in  1809, 

on  the  mar- 
will  and  a   codicil  thereto,   bearing  date  respectively  the  riage  of  his 

^  r  J  eldest  son  B. 

4th  of  August,  1741,  and  the  26th  of  August,  1751,  and  with  c,  and 

thereby  con- 
thereby  devised  the  said  lands  of  Portlands  to  his  brother  veyed  his  ea- 

tates  to  trus- 
Andrew  Batwell,  the  elder,  for  life,  and  after  his  decease  to  tees  for  a  term 

oflOOyearsto 
Andrew's  son,  LuUam  Batwell,  and  his  heirs  in  tail  male,  secure  c/s 

jointure  on  a 
lawfully  to  be  begotten.     On  the  10th  of  February,  1809,  contingency, 

then  mention* 

the  testator  and  his  brother  Andrew  being  both  dead,  a  ed,  and  to  se- 
cure an  annuity 
settlement  was  executed  previously  to  and  in  contemplation  for  A/s  wife, 

and  subject 
of  the  marriage  of  Andrew,  eldest  son  of  Lullam  Batwell  thereto,  the 

lands  to  A. 
for  life,  re- 
mainder to 
trustees  for 
200  years,  to  secure  a  sum  of  £3000  for  A/s  two  remaining  children,  T.  and  J.,  and  subject 
thereto  to  B.  for  life,  remainder  to  trustees  for  a  term,  to  secure  portions  for  his  children, 
and  subject  thereto  to  his  first  and  other  sons  successively  in  tail.  B.  was  a  party  to  this 
settlement,  and  entered  on  A.'s  death;  in  1811,  on  J.*s  marriage,  her  share  was,  by  a  settle- 
ment to  which  A.  and  B.  were  parties,  partly  settled  for  her  benefit,  and  partly  assigned  to 
her  intended  husband's  father,  who  subsequently  assigned  his  interest  over,  and  in  1823 
these  assignees  filed  a  bill  for  the  purpose  of  raising  their  charge.  In  1834  a  receiver  was 
appointed,  who  continued  in  receipt  of  the  rents  from  that  time.  In  1837  a  decree  on 
sequestration  was  obtained  against  B.  and  C,  and  their  eldest  son  D.,  and  in  1839  there 
was  a  decree  for  the  sale  of  the  200  years'  term,  and  by  it  all  proper  parties  were  directed  to 
join  in  the  conveyance.  In  1839,  D.,  without  the  concurrence  of  B.,  executed  a  disentail- 
ing deed ;  B.  died  in  1840,  and  subsequently  in  the  same  year,  D.  by  a  deed  which  recited 
the  settlement  of  1809,  and  the  trusts  of  the  200  years'  term,  conveyed  the  lands  in  considera- 
tion of  £27  to  R.  and  his  heirs ;  R.  in  February,  1841,  consented  to  join  in  a  conveyance  to 
the  purchaser  of  the  term.  R.  in  1842,  conveyed  the  lands  for  •t'163  to  C,  B.'s  widow ;  the 
200  years'  term  was,  in  November,  1841,  sold  under  the  decree,  and  the  purchaser  objected 
to  the  title  on  the  ground  that  A.  was  tenant  in  tail  in  1809,  and  that  judgments  had  since 
that  period  been  entered  up  against  the  several  owners  of  the  estate  ;  Held,  that  the  pur- 
chaser declining  the  offer  of  a  case  to  law,  was  bound  to  accept  the  title,  the  settlement 
by  A.  in  1809  having  been  only  voidable,  and  being  binding  on  B.,  and  having  been  suffi- 
ciently confirmed  by  D.,  and  that  the  judgments  were  not  a  lien  on  the  term,  and  that  C. 
was  bound  under  the  decree  of  1839  to  join  in  the  conveyance. 

B.'s  entry  would,  under  the  circumstances,  without  clear  evidence  to  the  contrary,  be 
considered  to  be  in  confirmation,  not  avoidance  of  the  settlement. 
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the  younger,  with  Helen  Catherine  Gkdway,  and  thereby 
LuUam  Batwell  granted,  released,  and  confirmed  the  said 
lands  of  Portlands  to  trustees  for  a  term  of  100  years, 
to  secure  Helen  Catherine'^s  jointure  of  £150,  in  case 
certain  English  lands,  charged  therewith,  should  be  sold, 
and  subject  thereto  and  to  an  annuity  for  Lullam 
Batwell's  wife,  to  Lullam  Batwell  for  life,  remainder 
to  trustees  for  a  term  of  200  years,  and  subject  thereto 
to  the  use  of  Andrew  Batwell  for  life,  remainder  to 
trustees  to  preserve  contingent  remainders,  remainder  to 
trustees  for  a  term  of  300  years,  and  subject  thereto  to 
Andrew's  first  and  other  sons  successively  in  tail. 

The  trusts  of  the  200  years'  term  were  declared  to 
be,  to  raise  £3,000  Irish  for  Thomas  and  Jane,  the 
younger  children  of  Lullam  Batwell,  either  in  Lullam's 
life- time,  or  not  until  after  his  death,  to  be  divided  in 
such  shares  as  he  should  appoint,  and  in  default  of  appoint- 
ment, equally,  with  interest  from  his  death  until  payment, 
at  the  rate  of  six  per  cent.,  with  a  provision,  under  which, 
on  the  event  (which  happened)  of  Thomas'*s  death  before  he 
married,  and  before  any  appointment,  Jane  was  to  become 
entitled  to  £2,750.  After  Thomas's  death  Jane  married 
Edward  Fitzgerald  Massy,  and  upon  the  marriage  £750 
of  Jane's  £2,750  was,  by  indenture  of  the  12th  of  Sep- 
tember, 1811,  (to  which  Lullam  Batwell  and  Andrew 
Batwell  were  parties,  and  which  recited  the  provisions  of 
the  settlement  of  1809,  in  respect  of  the  £3,000)  assigned 
to  William  Massy,  the  father  of  Edward  Fitzgerald 
Massy,  with  a  proviso  that  it  should  not  be  raised  for 
five  years  from  the  date  of  the  deed.  William  Massy,  by 
indenture  of  the  4th  of  February,  1823,  assigned  his 
interest  in  the  charge  to  the  plaintifis.     On  the  25th  of 
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July,  1823,  the  plaintiffs  filed  their  bill  against  the  trustees 
of  the  deed  of  1809,  and  Lullam,  Andrew,  and  one  St. 
John  Batwell,  and  the  Massys*,  for  payment  of  the  J*  750 
by  sale  of  Portlands.  Lullam  Batwell  having  died,  the 
plaintiffs  in  1830  filed  a  bill  of  revivor  and  amendment, 
making  Helen  Catherine  Batwell  and  Thomas  Batwell, 
Andrew's  eldest  son,  parties.  In  1834  a  receiver  was 
appointed,  and  ho  thereupon  entered  into  receipt  of  the 
rents,  and  so  continued  from  that  time.  On  the  22nd  of 
April,  1837,  a  conditional  decree  on  sequestration  was 
obtained  against  Andrew,  his  wife,  and  son.  On  the  7th 
of  June,  1838,  a  decree  to  account  was  pronounced,  and 
the  Master  having  made  his  report,  there  was,  on  the 
14th  of  June,  1839,  a  decree  for  a  sale  of  the  200  years* 
term,  and  by  it  it  was  directed  that  all  proper  parties 
should  join  in  a  conveyance  to  the  purchaser,  if  any  sale 
should  be  had.  Thomas  Batwell,  the  son,  on  the  1 2th  of 
June,  1839,  had  put  in  an  answer,  without  oath  and  without 
prejudice  to  the  decree  on  sequestration  against  him,  and 
thereby  admitted  the  matters  charged  in  the  bill,  and  con- 
sented to  a  sale  in  the  cause,  of  the  inheritance,  as  being 
for  the  benefit  of  all  parties,  and  also  to  join  in  the  con- 
veyance, and  to  do  all  such  other  acts  as  the  Court  should 
direct  to  effectuate  such  sale. 

In  1839,  Thomas  Batwell,  without  his  father  joining 
him,  executed  a  deed  of  the  19th  of  June,  1839,  for  the 
purpose  of  disentailing  the  estate,  and  by  it  he  recited 
that  he  was  entitled  under  the  deed  of  1809,  to  an  estate 
tail  in  remainder,  expectant  on  the  life  estate  of  Andrew. 

Andrew  Batwell  died  on  the  14th  of  January,  1840, 
and  Thomas  Batwell  having  thereupon  become  entitled  in 
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'^^-  ^  possession,  he,  by  indentures  of  the  6th  of  June,  1840, 
and  25th  of  July  following  respectively  (the  Utter 
reciting  the  settlement  of  1809,  and  the  term  of  200 
years  thereby  created,  and  the  trusts  of  it),  oonTcjed 
Portlands  to  Michael  Patrick  Bnssell,  his  heirs  and 
assigns,  in  consideration  of  £27.  Rnssell,  by  deed  of  the 
2nd  of  April,  1842,  conveyed  his  interest  for  £163  to 
Helen  Catherine,  the  widow  of  Andrew  Batwell,  having, 
however,  previously  on  the  4th  of  February,  1841,  entered 
into  a  consent  to  join  in  a  conveyance  to  the  purchaser  under 
the  decree.  In  November,  1841,  the  200  years'  term 
was  sold  under  the  decree  to  a  Mr.  Banbury,  but  on 
the  title  being  investigated,  it  was  objected  on  his  behalf 
that  the  term  was  badly  created  originally,  LuUam  Batwell 
having,  at  the  time  of  the  execution  of  the  settlement  of 
1809,  been  only  tenant  in  tail,  and  that  judgments  and 
recognizances  having  been  entered  up  against  Thomas 
Batwell,  Michael  P.  Bussell,  and  Helen  Catherine  Batwell 
respectively  since  the  creation  of  the  term,  any  term  to  be 
now  created  would  be  subject  to  these  incumbrances.  All 
these  incumbrances  had  arisen  subsequently  to  the  filing  of 
the  original  bill  in  1823.  The  Master,  upon  these  objec- 
tions being  made  before  him,  reported  against  the  title,  but 
exceptions  to  the  report  having  been  taken  and  argued 
before  his  Honor  the  Master  of  the  Bolls,  they  were 
allowed.  The  case  now  came  on  by  way  of  appeal  from 
the  order  of  his  Honor. 

Mr.  Moore^  Q.C.  for  the  purchaser.  The  term  agreed 
to  be  sold  has  expired,  as  the  settlor  was  only  tenant  in 
tail ;  but  it  is  said  we  will  give  you  a  new  term,  but  the 
Master  was  of  opinion  that  the  purchaser  could  not  be 
obliged  to  take  a  title  by  conveyance,  and  secondly  that 
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the  defendant,  Catherine,  could  not  be  compelled  to  give  it. 
No  action  on  his  contract  could  be  maintained  at  law 
against  the  purchaser,  when  a  different  term  was  offered 
from  that  contracted  for  ;  and  even  in  equity,  a  purchaser 
who  contracts  for  one  thing  cannot  be  compelled  to  take  a 
thing  of  a  different  nature,  such  as  a  chattel  instead  of  a 
fee ;  the  difference  is  as  strong  hero.  Then,  will  the 
Court  compel  the  widow  to  join  in  granting  a  new  term  ? 
She  will  not  join  unless  compelled.  She  was  only  brought 
before  the  Court  because  her  jointure  was  charged  upon 
the  Irish  estate,  in  case  the  English  estate,  upon  which  it 
had  been  primarily  charged,  should  be  sold ;  her  husband 
is  now  dead,  and  the  English  estate  cannot  be  sold.  We 
submit  that  the  Court  will  not  summarily  compel  her, 
when  she  has  purchased  the  fee,  to  grant  a  new  term.  It 
is  said  that  the  judgments  which  have  been  entered  up 
are  subsequent  to  the  filing  of  the  bill,  and  this  is  so, 
though  some  are  before  and  some  subsequent  to  the  decree ; 
but  Thomas  Batwell  was  in  no  wise  bound  by  the  settle- 
ment of  1809,  and  as  he  has  executed  a  disentailing  deed, 
the  fee  is  bound  by  the  judgments  against  him.  It  is  said 
that  as  the  judgments  were  entered  up  pendente  lite^  they  do 
not  bind  the  estate,  but  the  pendency  of  a  suit  only  gives 
notice  of  existing  claims  ;  it  cannot  give  rights  to  parties 
who  had  none  previously.  Suppose  after  the  filing  of  the 
bill,  Thomas  had  sold  the  estate  for  valuable  consideration, 
would  the  purchaser  be  in  a  worse  situation  than  Thomas 
himself!  [Lord  Chancellor — No,  he  would  stand  in  the 
same  situation.]  And  so,  we  submit,  should  the  judg- 
ment creditors.  The  purchaser  would  have  no  defence 
against  the  judgment  creditors.  The  only  way  to  save 
him  harmless  will  be  to  bring  them  before  the  Court  by  a 
supplemental  bill.     [Lord  Chancellor. — I  could  not  make 
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iB4a       tho  purchaser  wait  for  that.]     We  sabmit  then  that  Um 
parcliaser  should  be  discharged. 

Mr.  Sergeant  Warren,  Mr.  W.  Broote^  Q.  C,  and  Hr 
Mondkan^  Q.  C,  with  whom  was  Mr.  Mdetwarih,  for  tlu 
plaintiff. — The  purchaser  will  be  safe  in  taking  the  term 
sold  under  the  decree,  as  the  Court  would  not  allow  the 
decree  to  be  reversed  on  a  bill  of  review,  WUboh  ▼.  Wehb{a). 
The  other  side  contends  that  Thomas  was  remitted  to  his 
estate  tail,  but  an  entry  is  necessary  to  create  a  remitter, 
Machel  v.  Clar]te{b)  ;  Lessee  of  Harineti  v.  CauffAlan(e). 
The  term  then  has  become  a  valid  one,  and  the  judgments 
being  subsequent  to  its  creation,  do  not  bind,  Lelandy. 
IIun((d)i  but  independently  of  that,  having  been  entered  up 
pendente  lite,  they  cannot  affect  the  estate  in  the  hands  of  a 
purchaser  under  the  decree.  In  Bamm  v.  Barron^  an  un- 
reported case  before  the  Court  of  Exchequer,  that  court 
distinguished  the  case  of  judgments  pendente  liU  from 
Piers  V.  Piers  («),  and  from  a  dealing  which  gave  a  legal 
estate,  and  held  that  such  judgment  creditors  need  not  be 
brought  before  the  Court,  on  the  ground  that  judgmentfi 
against  a  trustee  or  mortgagee  do  not  affect  the  title.  Thej 
also  cited  Crocker  v.  Kdsey  (/)  ;  The  Case  of  Fines  (g) ; 
Bettisan  v.  Eltcaysifi)  ;  Winch,  5,  on  Conxion  v.  Lord 
Morley;  1  Atk.  2,  9 ;  Bro.  Ab.  Accep.  10,  13 ;  Fearw?i 
Posth.  Works,  442. 

Mr.  Sergeant  Keatinge  in  reply. 

Tho  doctrine  of  remitter  is  laid  down  in  Co.  Lit.y  sect 


(a)  2  Cox,  3.  (6)  2  L.  Ray.  778. 

(c)  2  Fox  and  S.  3G8.  {(I)  1  Hog.  364. 

(e)  Saussc  k  Sc.  379,  1  Dr.  &  WaL  266.  (  /*)  Sir  W.  Jones,  60. 

(J)  3  Co.  84.  (A)  Skin.  31,  36. 
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659,  660,  661,  and  it  goes  upon  the  principle  that  the  heir,  ^  >e^'  ^ 
unless  remitted,  had  no  remedy,  as  he  could  not  bring  a  Massy 
formedon  against  himself.  Though  it  may  be  true  in 
general  that  judgment  creditors  become  such  pendente  lite^ 
cannot  prevail  against  the  parties  to  the  suit,  still  the 
debtor  cannot  voluntarily  defeat  his  creditor.  The  judg- 
ment creditors  are  necessary  parties. 

The  Lord  Chancellor. 

I  do  not  intend  to  decide  this  question,  as  it  is  a  case 
for  a  Court  of  law ;  but  my  opinion  is  that  there  is  no 
great  difficulty  in  it.  LuUam  Batwell  professed  to  be 
tenant  in  fee,  but  was  in  fact  only  tenant  in  tail,  and 
the  conveyance  which  was  made  created  a  voidable  fee. 
The  first  person  entitled  to  have  avoided  the  conveyance 
would  have  been  Andrew ;  but  he  was  a  party  to  the  mar- 
riage contract,  and  it  was  to  benefit  him,  and  if  he  had 
proceeded  at  law  for  the  purpose  of  avoiding  the  convey- 
ance, this  Court  would,  if  called  upon,  have  interfered 
and  bound  him  by  the  settlement ;  and  I  must  have 
pretty  clear  evidence  that  any  act  of  Andrew'*s  amounted 
to  an  avoidance ;  and  in  the  absence  of  such  evidence,  I 
must  presume  that  there  was  no  avoidance  ;  the  very  term 
used,  "voidable,"'  shows  that  the  conveyance  is  different 
from  a  void  one ;  when  it  is  said  to  be  voidable,  it  is  meant 
that  the  fee  passes,  subject  to  be  defeated  by  an  act  of  some 
party.  Andrew,  as  I  have  said,  was  bound,  but  I  am  not 
called  upon  to  decide  as  to  whether  an  admission  or  ac- 
knowledgment of  title  by  one  tenant  in  tail  binds  another. 
Andrew  enters,  and  I  am  told  that  the  effect  of  this  was 
to  avoid  the  voidable  fee  created  by  his  marriage  settle- 
ment, and  that  he  was  remitted  to  his  estate  tail.     But  if 
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entry  were  necessary  for  any  purpose,  either  to  avoid  or 
confirm,  why  am  I  to  suppose  that  his  entry  was  to  avoid 
and  not  to  confirm  the  settlement !  Did  he  ever  do  any 
thing  to  show  that  he  intended  it  to  be  an  avoidance  !  Did 
his  issue  think  so !  In  the  absence  of  these  circumstances, 
I  would  come  to  the  conclusion  that  Andrew's  entry  was 
intended  to  be  under  the  settlement  of  1809,  and  to  be  a 
confirmation  of  it.  If  so,  how  was  it  as  to  Thomas !  He 
was  actual  tenant  in  tail,  under  the  settlement  of  1809, 
whereas  under  any  previous  settlement  he  would  have 
been  only  issue  in  tail,  with  a  hope  of  succession  ;  but 
acting  as  tenant  in  tail,  he,  in  his  fftther's  life  time,  exe- 
cuted a  disentailing  deed,  under  the  settlement  of  1809. 
His  father  died  in  1840,  and  if  the  right  to  avoid  the 
original  estate  then  descended  to  him,  in  order  to  avail 
himself  of  it,  speaking  from  recollection,  I  should  say 
entry  was  necessary  to  create  an  avoidance ;  but  entry 
there  was  none;  nor  was  there  claim,  which,  under  the 
old  law,  might  have  been  sufficient ;  but  of  submission  to 
the  settlement  of  1809  there  was  abundance.  He  conveys 
the  estate  for  a  small  consideration  to  a  purchaser,  subject 
to  the  trusts  of  this  term ;  if  therefore  confirmation  will 
avail  in  a  case  like  this,  and  avail  it  will,  otherwise  void 
and  voidable  are  the  same,  has  there  not  been  here  all  the 
confirmation  which  can  be  required  i  Could  that  purchaser 
have  availed  himself  of  the  defect  of  title  against  the  per- 
sons claiming  under  this  term!  It  is  clear,  from  the 
authorities  which  have  been  cited,  that  on  disentailment, 
the  estate  tail  is  gone,  the  statute  de  donis  is  out  of  the 
question ;  from  that  time  you  are  dealing  with  the  fee. 
Who  could  tell  what  the  consequence  of  such  conduct 
of  the  purchaser  might  be  upon  the  person  from  whom 
he  purchased ! 


Batwell. 
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Could  Russell  then  avoid  the  settlement  ?     Manifestly  ^     ^^^'    ^ 
not ;  and  he  actually  executed  a  covenant  to  join  in  the       Massy 
conveyance,  showing  therefore  that  he  submitted  to  the 
decree. 

Then  the  widow  was  a  party  to  the  decree,  and  under 
it  was  bound  to  join  in  all  acts  necessary  to  give  a  good 
title.  What  situation  then  is  she  in  now  i  It  is  not 
changed  ;  for,  just  as  the  Court  allows  of  no  innovation  in 
the  suit,  so  if  a  party  to  a  suit  acquires  behind  the  Court 
an  interest  to  defeat  the  suit,  the  Court  will  interfere. 
The  widow  cannot  take  an  higher  interest  than  the  person 
from  whom  she  purchased,  and  he  took  subject  to  the  term, 
and  so  does  she. 

As  to  the  judgments,  I  am  not  prepared  to  give  any 
opinion  on  the  case  in  the  Exchequer(a)  ;  it  goes  a  great 
way,  but  I  may  presume  it  is  right.  But  here  the  term 
was  established  before  the  judgments  were  entered  up.  In 
any  case  where  parties  acquire  interests  pendente  lite^  you 
can  treat  them  as  bound  by  the  decree,  and  unless  you 
require  something  to  be  done  by  them,  you  need  not  bring 
them  before  the  Court ;  so  here  I  think  it  is  unnecessary 
to  bring  them  before  the  Court.  The  purchaser,  however, 
is  entitled  to  a  case  to  a  Law  Court.  [This  was  refused,] 
I  think  the  purchaser  has  a  very  safe  title(6). 

The  Order  at  the  Rolls  affirmed.     No  costs: 
the  plaintiffs  to  take  the  deposit. 


(a)  Barron  v.  Barron,  Exch.  1839. 
(6)  In  Doe  v.  Woodroofe,  10  M.  &  W.  608,  the  question  of  remitter  on 
entry  by  the  issue  in  tail,  is  considered. 
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DUDGEON  V.  COEMLEY. 

April  2a 

TruBtocs      I,g  this  case,  Mr.  Spraub^  for  the  phuntiff;  stated  that 

in  the  samo  ^  r  ^  r  ^ 

interest,  wUi    three  trustees,  defendants,  who  were  in  precisely  the  same 

be  allowed  "^ 

the  costs  of     interest,  had  answered  separately  instead  of  jointly,  and 
twers,  if  the    called  uDon  his  LoBDSHip,  not  to  allow  more  than  the  cost^ 

Master  finds 

that  the  cir-     of  one  answer. 

cumstancos 
were  such  as 
to  justify  them 

in  so  answer-       It  was  stated  for  the  trustees,  that  they  resided  in  parts 

ing. 

very  remote  from  each  other,  and  that  great  inconvenience 
would  result  to  them  if  they  had  been  obliged  to  answer 
jointly. 


His  Lordship  said,  that  the  circumstances  might  be 
such  as  to  justify  them  in  putting  in  separate  answers,  and 
directed  the  Master  to  allow  them  the  costs  of  the  separate 
answers,  if  he  found  they  had  properly  so  answered. 


TAYLOR  V.  TAYLOR. 


April  28. 

Practice  as  UuRiNG  the  progress  of  this  cause,  the  Lord  Chaxcel- 

to  the  order  of  *      o 

hearing  coun-  lor  observod  upoD  the  inconveuience  of  the  present  prac- 
tice, as  to  the  order  of  hearing  counsel,  as  tending  to 
distract   the  attention  of  the  Court,  and  produce  debate 


V. 

Taylor. 
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instead  of  argument,  and  suggested  to  the  bar,  as  a  modifi-        ^^' 
cation  of  it,  that  where  there  were  three  counsel  on  each      Taylor 
side,  two  counsel  for  the  plaintiff  should  be  heard  in  succes- 
sion, then  the  three  counsel  for  the  defendant  in  succession, 
leaving  the  reply  to  the  third  counsel  for  the  plaintiff. 

Mr.  W.  Brookcy  Q.C.  said,  that  this  would  lead  to  some 
inconvenience,  as  it  would  impose  on  the  junior  counsel  the 
most  difficult  and  responsible  duty,  that  of  replying. 

His  LoBDSHip  said,  that  the  junior  counsel  might,  with 
great  propriety,  after  reading  the  evidence,  speak  to  it; 
this  would  leave  the  second  counsel  the  reply ;  and  upon  the 
bar  expressing  their  concurrence  in  his  Lobdship's  view, 
he  stated  that  he  wished  it  to  be  understood  that  this  was 
the  practice  he  desired  to  be  adopted  for  the  future. 


WALSH  and  PATERSON  v.  STUDDERT. 

Afoy,  8,  S. 

The  bill  in  this  case,  filed  the  6th  of  February,  1839,  n^otey^^d'to 
and  amended  the  28th  of   November,   1839,  prayed  as  *  ^^^ 
amended  that  the  plaintiffe  might  be  at  liberty  to  sur-  "^^^  ^^ 
charge  and  falsify  the  account  furnished  by  the  defendant  ^l^lf"^^ 
to  the  plaintiff  Paterson,  more  especially  as  regarded  two  ^^®jj  ^J  ^« 
items  of  £300  and  £50  respectively,   claimed    by  *h6"f^°^^i^ 

set  off  agsoiiBt 
the  bUl  of 
costs  of  the 
pending  cause. 
A  parol  unwitnessed  gift  by  a  cUent  in  extremi$  (in  lieu  of  a  promise  made  when  in  good 
health)  to  his  solicitor,  though  for  a  long  time  known  and  unobjected  to  by  the  repre- 
sentative of  the  client,  not  allowed  to  8tan£ 
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-     '^^'        defendant,  and  that  the  defendant  should  pay  the  plaintifis 
Walsh       ^^^  balance  which  should  appear  to  be  due  by  him  on  the 
STUDDiERT.   account. 


The  defendant  had  been  land-agent,  and  with  his  part- 
ner, solicitor  of  Francis  Paterson,  deceased ;  he  had  been 
appointed  land-agent  in  1824,  at  a  time  when  the  rents 
were  considerably  in  arrear ;  he  passed  his  agency  account 
regularly  every  year,  handing  over  to  Mr.  Paterson  what- 
ever balance  appeared  to  be  due  from  him,  and  he  in  time 
cleared  off  all  the  arrears.    The  defendant,  by  his  answer, 
stated  that  Mr.  Paterson  entertained  a  high  sense  of  his 
services,  and  upon  his  furnishing  his  sixth  accconnt  in 
March,  1831,  stated  to  him  that  as  the  defendant  was 
going  to  London  (as  the  defendant  expected  that  he  should 
be,   to  attend  a  parliamentary  election   committee),  he 
(Paterson)  would  show  his  sense  of  the  defendant's  ser- 
vices, by  making  a  present  to  the  defendant  of  <f  300, 
to  enable  the  defendant  to  purchase  a  carriage  or  some- 
thing else  of  value  for  the  defendant'^s  wife ;   and  at  the 
same  time  desired  the  defendant  not  to  furnish  any  separate 
account  for  the  year's  rent  of  March  and  May,  1830,  as 
the  i?300  would  more  than  absorb  any  balance  that  might 
be  remaining  to  him  thereon,  and  that  the  defendant  should 
furnish  at  the  proper  time  one  account  which  would  include 
the  two  years*  rents  of  March  and  May,  1830  and  1831. 
The  answer   further  stated  that   it  happened   that    the 
defendant  was  not  obliged  to  go  to  London ;   that  Francis 
Paterson  was  taken  suddenly  ill  in  Dublin,  and  that  the 
defendant  was  sent  for,  and  that  Mr.  Paterson  then  re- 
peated his   desire   to  give  the  defendant  £300  in    testi- 
mony of  his  approbation,  and  desired  him  to  retain  it  out 
of  the  rents  ;  that  the  defendant,  on  coming  out  of  the  bed- 


V, 

Studdert. 
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room,  told  his  brother  and  Mr.  Paterson's  housekeeper  of  .  ^^'  ^ 
the  present,  and  desired  them  to  take  an  opportunity  of  Walsh 
saying  how  much  obliged  he  felt  by  his  kind  recollection 
of  him  at  such  a  time,  but  that  Mr.  Paterson's  illness 
increased  so  rapidly,  that  there  was  no  opportunity  of 
mentioning  the  matter  again  ;  that  immediately  after 
the  death  of  Paterson,  the  defendant  communicated  the 
fact  of  the  present  to  the  plaintiffs  as  executors  and, 
together  with  one  Mary  Studdert,  residuary  legatees  of 
the  deceased,  and  that  neither  they  or  Mary  Studdert 
made  any  complaint ;  that  in  an  account,  dated  the  19th 
of  July,  1831,  and  verified  by  the  plaintiffs*  affidavit  for 
the  purposes  of  proving  the  will  of  deceased,  the  <f  300 
present  was,  with  £13  16s.  lid.  abatement  allowed  to  a 
tenant^  deducted  from  the  amount  stated  to  be  due  for 
arrear  of  rent,  thereby  reducing  the  arrears  from 
£619  14s.  lid.  to  0^305  18s.,  which  sum  was  also  in 
an  account  settled  on  the  2nd  of  August,  1831,  stated 
by  the  plaintiffs,  as  the  ascertained  balance  of  rents  due 
to  the  estate ;  that  the  defendant,  at  the  request  of  the 
plaintiff  Paterson,  on  the  1st  day  of  May,  1832,  fur- 
nished him  with  a  detailed  account  (the  one  referred  to  in 
the  prayer  of  the  bill)  of  the  rents  payable,  and  also  of  the 
defendant's  items  of  credit,  including  the  £300  present, 
and  stating  the  circumstances  connected  therewith  as  here- 
inbefore stated.  In  this  account  there  were  two  blanks 
left  on  the  credit  side,  one  for  quit  rent,  and  the  other  for 
costs  due  to  the  defendant  and  his  partner,  principally 
incurred  in  a  cause  of  O^BeiUy  v.  Paterson.  The  answer 
put  forward  as  evidence  of  acquiescence  by  the  plaintiffs  to 
the  gift,  that  by  a  letter  of  the  23d  of  April,  J  833,  the 
plaintiff  Paterson  objecting  to  the  delay  in  ascertaining 
the   costs,   and  expressing  his   hope   that  this  could  be 
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'»*^'    ^  speedily  done,  concladed — **  if  not,  I  hope  you  will  mike 
Walsh      «« ^^  objection  to  paying  the  amount  of  the  aceonnt  for- 
Sttddert.    cc  nished  me  in  Dublin  this  time  last  year,  and  the  bill  of 
*<  costs  can  be  settled  hereafter.^ 

The  £50  item  was  a  sum  sent  by  Mr.  PatenKm  some 
time  before  his  decease  to  the  defendant'^a  partner,  Mr. 
Wogan,  on  account  of  costs  due  by  the  deceased  to  the 
firm,  for  which  no  credit  had  been  given  in  the  account  of 
1832,  but  it  had  been  applied  in  payment  of  costs  whidi 
accrued  due  in  1796. 

Mr.  Piffotj  Q.  C,  and  Mr.  James  Dwjer,  for  the  plain- 
tiffs, cited  Cansett  v.  Bell  (a) ;  Gibeon  v.  J^/ee  {b) ; 
Hatch  v.  Hatch  (c)  ;  Griffiths  v.  Robins  {(i)  ;  Ingram  y. 
Wyatt  {e). 

Mr.  Sergeant  Warren^  Mr.  Mcore^  Q-C.,  and  Mr.  B. 

Keller  J  for  the  defendant. 

The  Lord  Changellob. 

The  questions  here  are  reduced  to  this,  whether  the 
defendant  is  entitled  to  retain  the  £300  and  the  £50; 
this  is  in  fact  the  only  question  in  the  cause.  The  bill  was 
framed  to  enable  the  plaintiff  to  surcharge  and  falsify  the 
account,  but  the  account  is  not  settled — there  are  sums  not 
filled  up,  and  there  is  no  balance  struck;  it  is  not  therefore 
a  case  for  surcharging  and  falsifying. 


(a)  I  Y.  &  C.  N.  C.  669.  (6)  6  Ves.  2(56. 

(c)  9  Vca.  292,  p.  296.  (d)  3  Mad.  191 . 

(e)  1  Haggard,  384.  3  id.  466. 
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As  regards  the  sum  of  £50,  the  case  stands  thus  :  Mr.  ^843. 
Studdert,  though  in  partnership  with  Mr.  Wogan,  acted  Walsh 
(of  course  with  the  consent  of  the  firm)  separately  as  the  Studdert. 
land-agent  of  Mr.  Paterson.  Wogan  had  originally  acted 
as  solicitor  in  some  old  causes  for  Mr.  Paterson,  and  costs 
were  incurred  which  were  not  paid,  but  were  allowed  in  the 
account.  The  sum  of  £50  is  said  to  have  been  paid  in 
this  way.  Previously  to  the  hearing  of  a  cause  of  O^ReUly 
V.  Paterson^  Wogan  applied  for  an  advance  of  money,  as 
the  fees  for  counsel  were  heavy;  and  Paterson  in  reply 
sent  £50  Irish.  It  is  said  that  the  £50  was  received  in 
that  cause,  and  was  permitted  to  be  retained  towards  the 
costs  of  that  cause.  That  would  have  been  very  satisfac- 
tory if  it  had  been  proved ;  but  it  is  not ;  it  is  in  fact 
disproved ;  the  receipt  of  it  is  not  found  endorsed  on  tlie 
bill  of  costs  in  O'Reilly  v.  Paterson^  but  on  an  old  account ; 
it  is  given  credit  for  against  a  demand  which  is  not  sus- 
tainable, consequently  it  must  now  be  brought  into  credit 
against  the  bill  in  O'Reilltf  v.  Paterson. 

The  other  is  the  point  of  principal  importance,  as  to  the 
£300.  This  is  claimed  in  this  way.  There  was  a  balance 
of  rent  in  Studdert's  hands.  He  had  acted  in  a  most 
commendable  way  as  agent,  as  there  was  a  large  arrear  of 
rent  when  he  came,  but  he  cleared  it  all  off ;  he  passed  his 
accounts  regularly,  and  paid  whatever  balance  appeared  on 
each  account.  At  the  time  in  question  he  had  a  consider- 
able sum  in  hands,  that  would  have  been  reduced  to  about 
£300  by  the  costs  then  due ;  for  though  Mr.  Studdert  had 
no  right  to  bring  in  Wogan  and  Oo.'s  credits  to  the  credit 
side  of  his  acccount,  yet  he  did  so,  and  no  objection  was 
made ;  but  that  there  would  have  been  another  balance  of 
considerable  amount  appears  by  the  evidence.    Mr.  Studdert 
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1843.       was  at  this  time  about  to  go  to  London,  and  Mr.  Patenon 
Walsh      promised  to  give  him  £300  to  bay  a  carriage ;  bat  it  so 

Vm 

Stlddert.  happened  that  Mr.  Staddert  did  not  go.  Subseqnentlj, 
Mr.  Paterson  having  fallen  ill,  it  is  stated,  and  I  hiTe 
no  doubt  truly,  that  he  promised  to  give  the  jCSOO  to 
Studdert.  The  account  in  question  is  not  delivered  untQ 
1832,  and  in  it  he  tells  the  story  of  the  gift  fairly  and 
circumstantially,  and  takes  credit  for  the  amount. 

Mow,  independently  of  acquiescence,  how  could  the  gift 
be  maintained  as  between  Paterson  and  Studdert !  The 
sum  was  money  in  Studdert's  hands  as  Paterson's  agent 
(he  being  also  his  solicitor),  for  which  he  was  accountable  to 
his  client,  and  the  client  being  tii  extremis^  a  conyersation 
takes  place  between  them  in  the  presence  of  no  third 
person,  and  upon  this  the  right  to  the  gift  is  grounded. 
Suppose  Mr.  Paterson  liad  survived,  and  had  then  refused 
to  confirm  the  gift,  the  case  would  not  stand  a  moment 
against  him.  In  the  first  place,  there  would  be  no  proof  of 
a  promise ;  but,  independently  of  this,  the  Court  would 
never  allow  a  solicitor  to  come  out  of  a  sick  room, — or  a 
healthy  room  of  his  client,  and  take  the  benefit  of  a  pro- 
mise of  this  kind  made  there.  This  is  necessary  for  the 
protection  of  the  public,  but  it  is  also  for  the  benefit  of 
solicitors  themselves,  as  a  contrary  rule  would  prevent 
confidence  being  reposed  in  them ;  families  would  shut 
their  doors  against  them,  afraid  of  such  consequences  ;  but 
the  law  prevents  these  consequences.  If  a  present  be  made 
to  a  solicitor,  he  should  have  a  third  party  as  a  witness  to 
the  transaction,  who  can  say  that  the  client  knew  what  he 
was  doing ;  and  if  it  can  be  proved  that  the  generosity  of 
the  client  rose  so  high  as,  notwithstanding  his  solicitor 
being  indebted  to  him,  to  make  hiin  deliberately  a  large 
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present,  it  must  prevail ;    but  in  a  case  like  the  present,        ^^^'     , 
the  Court  cannot,  consistently  with  all  its  rules,  allow  this      Walsh 
claim  to  be  enforced  against  the  client ;  I  consider  it  there-    Studdkrt. 
fore  merely  conversation,  and  not  of  the  slightest  binding 
efficacy,  as  between  the  principal  and  agent. 

Now  what  value  has  the  transaction  obtained  since !  It 
is  said  to  show  acquiescence  in  the  executors,  that  in  the 
probate  inventory  they  excluded  this  sum  from  the  amount 
of  the  assets  ;  but  this  was  furnished  before  the  account  in 
1832  ;  and  independently  of  this,  I  should  be  slow  to  allow 
the  practice  of  the  Ecclesiastical  Courts,  or  the  fiscal  laws,  to 
alter  the  rules  of  the  Courti  n  this  respect.  Sir  W.  Grants 
in  that  case  in  7  Yes.  Jun.  (a),  held  that  payment  of  the 
auction  duty  would  not  complete  a  contract,  on  the  ground 
that  it  ought  not  to  operate  beyond  its  immediate  purposes ; 
and  I  cannot  here  allow  this  to  operate  as  a  confirmation  of  a 
dealing  which  is  open  to  doubt.  I  have  no  doubt  but  that 
the  defendant's  is  an  honest  case,  and  that  the  promise  was 
made  ;  but  if  the  promise  were  not  binding  in  1832,  why  is 
it  now !  It  is  said  that  there  has  been  lengthened  acquies- 
cence, but  how  I  the  costs  were  not  made  out,  therefore  I  can- 
not tell  that  credit  in  respect  of  the  gift  would  have  been 
allowed.  If  they  had  settled  and  signed  an  account,  and 
damage  would  be  occasioned  on  one  side  by  opening  it,  I  could 
understand  the  question  of  acquiescence  being  raised  ; 
but  as  this  case  stands,  there  is  no  ground  for  it. 

I  will  give  no  costs  of  the  suit,  because  though  it  is  very 
clear  that  on  every  principle  upon  which  this  Court  acts, 
the  i?300  cannot  be  retained,  still  I  believe  the  defence  to 

(a)  341,  Buckmaster  t.  Ilarrop. 
VOL.  II.  G  o 


430  CASES  IN  CHANCERY. 

1^13^     ^  be  an  honest  one ;  and  tliough  there  was  no  acquieseenet 
Walsh      ^^  bind,  in  the  view  of  the  law,  still  there  was  enoogh  to 
STtDDERT.    induce  Mr.  Studdert  to  believe  that   he  was  entitled  to 
keep  the  £300(a). 

(a)  See  Edwards  r.  Meyrick,  S  Ilare,  60. 


WHITTLE  V.  HALLIDAY. 

May  12. 

objection  of*   ^^  ^^^^^  ^^^®  *^^  partners  granted  a  mortgage,  and  then 

u  dciuri^il^'^  ^^®  granted  a  mortgage  of  his  equity  of  redemption,  and 

pSfffth^ouid^'^*     The  bill  in  this  cause  was  filed  by  the  first  mort- 

not  »et  down    gagee,  making  the  personal  representatives  of  the  second 

^rd  ****^  *^***     mortgagee  parties ;  but  it  w.is  objected  by  the   defendants, 

that  George  Halliday,  the  heir  of  the  deceased  mortgagee, 

was  a  necessary  party.     The  plaintiff  accordingly,  on  the 

new  rules  coming  out,  set  down  the  cause  for  hearing  on 

the  question  of  parties. 

Mr.  Moore^  Q.  C,  with  whom  was  Mr.  Burroughsy  for 
the  defendants,  admitted  that  the  objection  could  not  be 
sustained ;  but  submitted  that  as  the  objection  was  made 
before  the  new  rules  came  out,  and  when  it  was  the  habit 
to  make  objections  which  the  party  did  not  nmch  rely  upon, 
the  plaintift*  should  not  have  set  down  the  cause  for  this 
hearing,  and  the  defendant  should  not  be  decreed  to  pay 
the  costs. 

Mr.  Brooke^  Q.  C,  with  whom  was  Mr.  Vance^  for  the 
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plaintiff. — As  the  defendant  made  the  objection,  he  must        >^^' 

abide  the  consequences.     There  is  no  case  precisely  on  the  "^h^tlb 

point,  but  it  has  been  held  that  a  trustee  of  the  mortgagee  Pallida  v. 
of  the  equity  of  redemption,  is  not  a  necessary  party. 

The  Lord  Chancellor. 

You  were  not  obliged  to  set  down  the  cause  for  this 
hearing.  If  the  case  were  so  clear  as  that  there  were  no 
doubt  of  your  success,  you  should  wait  until  the  bearing  ; 
however  the  heir  is  not  the  exact  case  of  a  trustee.  You 
admit  that  there  is  no  case  deciding  the  point,  so  that  I 
cannot  say  that  the  objection  is  without  colour.  If  it  had 
been  without  colour,  you  should  not  have  set  down  the  cause 
to  be  heard  on  the  question  of  parties.  I  will  give  no  costs 
against  the  party  making  the  objection,  but  the  plaintiff 
may  have  his  costs,  as  costs  in  the  cause. 

The  rule  permitting  causes  to  be  set  down  for  the  pur- 
pose of  objections  of  this  kind  being  argued,  is  very  benefi- 
cial, as  otherwise  in  heavy  causes  the  objection  would  be 
always  hanging  over  the  head  of  the  plaintiff,  putting 
him  in  fear  lest  at  the  hearing  he  might  be  turned  round ; 
and  certainly  the  Court  will  be  very  unwilling  to  listen  to 
a  question  of  parties  at  the  hearing,  when  this  mode  of 
settling  the  question  is  in  the  party's  power;  and  this 
should  be  known.  I  shall  declare  the  person  not  to  be  a 
necessary  party,  and  that  the  plaintiff  is  entitled  to  have 
his  costs  considered  costs  in  the  cause. 


Declare  that  George  Ualliday,  the  heir  at  law  of  Robert  Halliday,  in  the 
bill  Darned,  is  not  a  necessary  party  to  this  suit ;  and  let  the  plaintiff  have 
his  costs  of  this  hearing,  as  part  of  his  costs  in  the  cause. 

Reg,  Lib.  1843. 

O   G   2 
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1843. 


SPUNNER  V.  DWYEB. 

May  27. 

A  testator  David  Lynch,  the  elder,  on  the  20th  of  August,  1802, 
and  po8»^8ed  made  his  will,  and  thereby  devised  as  follows : — "  I 
hold  and  chlu  "  give,  devise,  and  bequeath  my  farm  at  Bantabee  to  my 
vised^foi-^  "  grandson,  Michael  Lynch,  and  every  kind  of  stock 
^ve,  devise,  "  thereon,  together  with  the  one-third  part  of  every  other 
my  faraTof  B.  "  property  that  I  now  possess  and  am  entitled  to.  I  leave 
BonM^id'  "  and  devise  my  farm  of  Lachnagower,  and  the  stock  of 
st^k  thereon,  "  every  kind  thereon,  to  my  grandson,  David  Lynch,  and 
omTtWrd^part  "  also  my  farm  of  Lisduane,  with  the  stock  also  thereon, 
property  that'  "  together  with  tho  one-third  of  my  said  property,  of 
an"umentuied  "  ©vcry  kind  and  nature  whatsoever  as  aforesaid.  I  leave 
mkde  ^m\u^^  "  and  bequeath  the  farm  of  Ballyanenty  and  the  mill 
ot^herrof^thc  "  adjoining  the  same,  and  all  the  stock  thereon,  to  my 
thT^eraTining  "  grandson  James  Shaughnessy,  together  also  with  one- 
treVesMuc^to  "  *^^^^^  P*^^  ^^  evcry  other  property  that  I  die  possessed  of, 

two  other 
grandsons, 
respectively ; 
he  then  left 

£18  ayear  to  his  wife,  **  to  be  paid  unto  her  during  her  life,  by  my  said  three  grandsons, 
share  and  share  alike,  or  by  their  heirs  or  executors ;"  he  then  dhrected  £300  to  be  invested 
on  a  certain  event,  **  the  said  sum  to  be  deducted  equally  from  and  out  of  the  property 
herein  first  bequeathed  to  my  said  three  grandsons,  who,  or  their  heirt^  on  the  fall  of  amy 
lease,  are  to  he  equal  sufferers  pursuant  to  their  respective  proportions,**  The  testator  at 
the  date  of  his  will  was  seized  of  the  farm  of  G.,  but  did  not  devise  it  nomimeUim  ;  two 
of  the  grandsons'  one  thirds  of  G.  vested  in  the  defendant,  and  were  sold  under  the 
decree  in  this  cause,  but  the  purchaser  objected  to  the  title,  on  the  ground  that  these 
two-thirds  were  liable  to  contribute  to  losses  which  should  be  sustained  by  the  third 
grandson,  by  the  falling  of  the  lease  of  the  lands  devised  to  him ;  but  tho  Court  Heid, 
that  the  true  construction  of  the  clause  was,  either  that  there  was  to  be  no  contribution, 
but  that  each  grandson  was  to  bear  his  own  loss,  or  that  the  lands  devised  nominatim 
were  those  only  which  were  to  be  contributory,  and  consequently  that  G.  was  not  liable. 
Semhle :  the  clause  was  bad  for  uncertainty. 
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"  with  remainder  to  the  issue  of  the  said  Catherine"  (his        |8^8- 
wife.) 

The  testator  then  left  £18  a  year  to  his  wife,  '*  to  be 
"  paid  unto  her  during  her  life  by  my  said  three  grandsons, 
"  share  and  share  alike,  or  by  their  executors,***  and  pro- 
ceeded— "  I  order  and  direct  that  in  case  my  grandson 
"  David  Shaughnessy  should  not  enjoy  or  receive  any  of 
"  the  property  hereby  willed  to  his  brother  James,  that  in 
"  such  case  ,£^300  may  be  put  out  at  interest  immediately 
"  after  my  decease  for  his  use,  and  to  be  paid  to  him  with 
"  the  interest  thereof  after  he  attains  his  age  of  twenty- 
"  one  years,  and  behave  himself  dutifully  to  his  parents, 
"  otherwise  to  remain  as  first  bequeathed  to  my  three 
"  grandsons,  the  said  sum  to  be  deducted  equally  from 
"  and  out  of  the  property  herein  first  bequeathed  to  my 
"  three  grandsons,  trAo,  or  their  hdrSj  on  the  fall  of  any 
"  lease^  are  to  he  equal  sujffbrers^  pursuant  to  their  respective 
^'-proportions.'''' 

At  the  time  of  making  his  will,  the  testator  was  seized 
of  the  lands  of  Graigue,  under  a  lease  for  three  lives,  two 
of  which  were  then,  and  up  to  the  time  of  this  hearing, 
still  surviving.  Lisduane  was  held  for  years,  nine  of 
which  were,  at  the  date  of  the  willy  unexpired,  and  the 
remaining  lands  for  lives,  one  of  which  in  each  lease  was 
still  subsisting. 


-o« 


In  1811  the  lands  of  Lisduane  fell  out  of  lease,  and 
David  Lynch  was  paid  contribution  by  the  two  other 
grandsons.  In  1815  Michael  Lynch  assigned  to  David  his 
undivided  third  of  the  lands  of  Graigue,  and  David  in  that 
year,  by  his  marriage  settlement,  conveyed  the  lands  of 
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Lachnagower,  two-thirds  of  Gnugue,  and  all  his  right 
contribution,  to  tnutees,  to  secure  JCIOO  a  jear  jointi 
to  Mary  Lynch,  his  intended  wife,  and  jE  1,500  for  1 
children  of  the  marriage.  David's  interest  became  yesl 
in  the  defendant,  Dwyer. 

The  bill  was  a  creditor's  bill,  and  under  the  decree 
the  cause  the  lands  of  Graigue  were  sold ;  but  Mai 
Lynch  claiming  to  have  a  jointure  of  £100  a  year,  chaig 
able  on  one-third  of  those  lands,  and  to  be  entitled  \ 
contribution  out  of  the  remainder,  a  reference  was  made  1 
the  Master  to  enquire  into  the  rights  of  Mrs.  Lynch,  an 

[^  he  reported  that  the  jointure  was  well  charged  upon  thoe 

and  other  lands,  and  that  she  was  entitled  to  contribatioi 
Exceptions  were  taken  to  this  finding,  and  argued  befoi 
his  Honor  the  Master  of  the  Bolls,  and  he  having  i 
that  respect  reversed  the  report  of  the  Master,   it  wa 

U  now  sought  to  vary  this  order  of  his  Honor. 


Mr.  Piffoty  Q.  C,  for  Mary  Lynch. — The  objection  tha 
the  charge  for  contribution  is  void  for  remoteness,  is  obviate 
by  the  nature  of  the  property,  it  being  only  held  for  liv« 
Tho  Master  of  the  Rolls  decided  this  case  on  the  ground  tha 
the  clause  in  the  will  directing  contribution  was  void  for  un 
certainty,  and  he  decided  this  on  the  authority  of  Janes  a 
Hany  v.  Hancock  (a).  [Lord  Chancellor. — How  doe 
the  question  arise !]  Between  the  plaintiff  and  tho  widoi 
who  claims  her  jointure.  [Lord  Chancellor. — It  is  a  ver 
irregular  mode  of  bringing  it  before  the  Court.]  Jone$  \ 
Hancock  is  not  applicable — it  only  applies  to  a  legal  devise 

(a)  4  Dow,  p.  C.  145. 
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but  this  is  a  trust,  as  if  the  lands  had  been  decreed  to  a  '^^' 
trustee  to  distribute  them  in  the  manner  here  directed, 
and  this  Court  will  execute  the  trust.  The  Chief  Justice 
in  that  case  examines  the  authorities,  and  states  (b)  the 
principle  to  be,  that  the  value  of  the  interest  or  share 
must  appear  on  the  instrument  itself.  There  is  nothing 
ambiguous  here,  [Lord  Chancellor. — How  would  you 
take  the  value  ?]  If  the  property  were  in  lease,  there 
would  be  no  diflScuIty  ;  if  not,  an  annual  account  might  be 
necessary,  but  this  would  not  prevent  the  intention  of  the 
testator  being  effectuated.  The  objection  made  here  is, 
that  the  provision  is  wholly  inoperative.  [Lord  Chancel- 
lor.— If  the  loss  were  to  be  divided  by  thirds,  the  division 
would  have  been  wrong;  the  loss  would  not  be  borne 
equally,  unless  the  estates  were  equal.]  The  case  in  Dow 
merely  decides  that  at  common  law  the  value  must  be 
ascertained  in  the  instrument,  but  this  does  not  apply  to 
equity.  Tooie  v.  Hastings  (a),  and  Baundell  v.  Breary  (J) 
could  not  have  been  supported  at  law.  [Lord  Chancel- 
lor.— At  law  the  covenant  gives  an  action,  but  in  this 
Court  it  is  specifically  executed.]  But  the  other  side 
would  say  that  the  covenant  in  those  cases  was  void.  The 
testator  here  knew  that  one  of  the  leases  had  only  nine 
years  to  run,  that  the  others  might  exceed  it  in  duration, 
and  that  they  might  determine  at  different  periods,  and  he 
makes  provision  for  these  events.  [Lord  Chancellor.— 
How  do  you  make  out  how  the  proportions  are  to  be  borne. 
Is  it  in  the  common  acceptation  of  equality,  or  are  the  pro- 
portions to  be  affected  by  the  value  of  the  estates  remaining 
in   tlio  devisees  ?     The  man  who  has  only  <f  100  a  year 

(a)  i  Dow,  203.  (6)  2  Vern.  97.  (c)  2  Vern.  481. 


DWYBE. 


ii 
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spvnner^  suffers  rathor  more  by  paying  one- third  of  JBIOO  a  ye 
than  the  man  who  has  £160  a  year  doea.j  I  shoi 
say  that  the  suffering  should  be  in  proportion  to  the  ?i] 
of  estates  remaining  in  the  devisees  ;  bat  however  tl 
may  be,  there  are  only  the  two  alternatives.  [Lord  Chj 
CELLOB. — That  may  create  as  much  uncertainty  as  twenty 
In  cases  of  elections  it  is  common  to  direct  a  reference 
to  the  extent  to  which  the  heir,  taking  agunst  the  wi 
would  occasion  injury  to  the  devisee.  [Lobd  CHAma 
LOB. — There  is  no  question  as  to  the  certainty;  it 
merely  to  ascertain  the  compensation ;  there  is  no  nncc 
tainty  in  the  gift.]  The  report  finds  that  the  new  leae 
are  a  graft,  and  contributory  to  the  losses.  [Lord  Cha 
cBixoB. — The  testator  manifestly  did  not  intend  that  tl 
perpetuity  should  be  subject  to  the  provisions.] 

Mr.  Sergeant  Warren  and  Mr.  Martleyf  Q.C,  wit 
whom  was  Mr.  W.  H.  Griffith,  for  the  pUuntiffl— Th 
clause  is  void  for  uncertainty.  [Lobd  Chancellor — Wha 
ever  bo  the  construction  of  that  clause,  I  do  not  see  ho 
the  lands  of  Graigue  could  be  affected  by  a  fall.  There 
one  unequal  bequest,  and  then  another  estate  is  include 
in  the  residuary  bequest,  and  Mras  divided  equally  among 
the  three ;  one  devisee  has  no  higher  chance  tlian  tl 
other ;  I  can  see  the  sense  of  what  the  testator  has  doi 
in  respect  of  the  property  of  uncertain  duration  give 
separately,  and  I  think  the  only  rational  construction  i 
that  it  is  to  be  an  equal  loss,  without  regard  to  the  valuer 
but  as  to  the  property  given  equally,  he  never  could  intei 
to  bring  it  into  the  arrangement ;  in  respect  of  it,  tl 
chances  of  each  on  the  whole  must  bo  the  same.]  Yoi 
Lordship's   opinion    is   supported   by    the    words,     "fir 
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bequeathed,"  as  they  refer  only  to  the  three  farms. 
[Lord  Chancellor. — Yes,  but  the  devise  is  one,  not 
separate.]  But  then  stock  is  given,  and  to  apply  the 
provision  to  it  would  be  most  inconsistent  and  absurd. 
[Lord  Chancellor. — Does  the  clause  mean  more  than  that 
each  is  to  bear  his  own  loss  i  Is  it  not  a  popular  mode 
of  expression  for  that  purpose,  ^^  you  are  all  to  suffer 
equally  according  to  your  respective  "  proportions  !''  Mr. 
Figot  The  word  is  "lease,""  not  leases,  and  it  applies  to  the 
three  grandsons ;  they  are  to  suffer  equally  on  the  fall  of 
any  lease.  Lord  Chancellor. — He  uses  the  word  "  heir" 
in  connexion  with  chattel  interests,  so  that  his  words 
are  not  to  be  scrutinized.  I  consider  him  only  looking  to 
events  and  talking  about  them.]  In  Wood's  case(a),  a 
devise,  not  nearly  so  uncertain  as  this,  was  held  to  be  void 
for  uncertainty.  There  would  be  great  difficulty  here  as 
to  what  property  is  to  be  charged ;  the  provision  extends 
to  the  stock ;  when  is  the  estimation  of  its  value  to  be 
made  ?  It  is  evident  from  the  phrase,  ""pursuant  to  their 
respective  proportions,*'  that  the  testator  does  not  mean 
simple  equality  in  suffering ;  the  shares  which  they  took 
under  the  will  were  unequal. 

Mr.  Close  J  in  reply. 

In  Jones  v.  Handcock^  it  was  said  to  be  a  case  for  equity. 
This  provision  is  confined  to  the  realty,  and  therefore  the 
objection  in  respect  of  the  stock  does  not  apply,  and 
Graigue   is  not   excluded.      There  is   no   more  difficulty 


(a)Bul8t.  61. 
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1848.       hero  than  in  creating  equality  in  partition  suits  ;  the  period 
Spunnbr     jg  gj^^  when  the  proportional  suffering  is  to  take  place(a). 


DWTBB. 


The  Lord  Chancellor. 

This  case  comes  before  me  in  a  way  in  which  it  is  very 
difficult  to  deal  with  it,  as  all  the  parties  are  not  before  the 
Court.  It  has  been  relied  on  that  this  devise  is  void  for 
uncertainty.  It  is  very  difficult  to  know  how  to  effectuate 
the  intention,  or  what  to  do  in  this  case.  The  testator,  I 
think,  conceived  he  had  provided  equally  for  his  three 
grand-children,  for  in  bequeathing  the  annuity  he  directs  it 
to  be  paid  share  and  share  alike,— -equally, — ^without  any 
reference  to  a  difference  of  value  between  the  shares.  So, 
when  he  bequeaths  the  £300,  he  says  it  is  to  be  ^^  deducted 
^'  equally  from  the  properties  hereinbefore  first  bequeathed  f 
and  I  think  that  the  word  ''equally^^  coupled  with  the 
fact  of  the  annuity  being  before  directed  to  be  paid  share 
and  share  alike,  is  sufficient  to  show  that  the  word  should 
be  understood  in  its  natural  sense,  and  that  the  testator 


(a)  If  the  loss  were  to  be  borne  proportionably,  the  share  to  be  borne  bv 
each  might  be  thus  ascertained — Let  a,  b,  c,  be  the  interests  deyised  to 
A.,  B.,  and  C-,  respectively,  and  let  d  be  tlie  value  of  a  lease  derised  to  A^ 

and  which  fell,  and  let  —  and  -—  be  the  proportions  of  the  loss  to  be  borne 
by  B.  and  C.  respectively ;  then  by  hypothesis,  a  :  b  ;  :  a  —  (  d  — 
(|.  +  |))  :b- 4- ..•.b-«^=ab-b(d-(  i  +  l)) 
...    ,^(,_l-)=4  =  also.    a:c::a_(d_(|.+f)) 

:c-f...ac—Lt=ac-c(d_(4  +!))...._  ^+-5 

—    a^  4-ac-f  >b  .    .  I  _  c         .   . 


—    x~   R-l-b  (  *~y)*'*  *^  — 


c  y       a+b+c     * 

—  z:    — 7-.     (  1 )  ^      .  ^  , —   which  gives  —  and  —  in  know-n 

X  a  +  b    \  y   /    —  a  +  b  +  c  •*  x  y 

quantities.    Suppose  a  to  be  jCIOO  a-year,  b  £150,  c  £200,  and  d  £9  a-ycar, 

then  — -  :=    £3  a-year,  and  —  £4  a-ycar. 
*  y 
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conceived  that  he  had  given  his  devisees  such  interests  as 
that  he  might  fairly  throw  upon  them  an  equal  charge. 
Then  comes  the  clause  in  dispute,  "  who,  or  their  heirs,  on 
''  the  fall  of  any  lease  are  to  be  equal  sufferers,  pursuant 
"  to  their  respective  proportions.'*  Now  the  word  used 
before  is  "  equal,"  now  he  says  that  they  "  are  to  be  equal 
"sufferers,  pursuant  to  their  respective  proportions.''  I 
think  the  two  first  charges  were  to  be  borne  equally  without 
reference  to  value.  This  is  the  only  sensible  construction, 
as  otherwise  valuations  would  be  necessary  which  would 
lead  to  great  expense,  which  the  testator  never  contem- 
plated, such  as  the  bringing  in  of  valuators,  and  valuing 
all  the  lands  and  stock,  cattle,  and  all  personal  property. 
Here  he  says  that  on  the  fall  of  any  lease,  they  are  to  be 
sufferers  pursuant  to  their  respective  proportions,  therefore 
it  may  be  said  that  he  is  looking  to  something  different ; 
it  appears  to  me  that  the  construction  I  suggested  during 
the  argument  is  the  most  probable  one,  that  each  was  to 
bear  the  loss  incurred  by  him  by  reason  of  the  fall  of  any 
lease  in  his  share,  out  of  his  proportion,  and  that  they 
shall  not  have  power  to  come  against  the  others, — ^where 
the  tree  falls  it  is  to  lie;  it  is  an  affirmative  pregnant 
with  a  negative  ;  it  seems  rather  to  imply  that  there  is  not 
to  be  a  contribution. 

If  this  is  not  the  true  construction,  how  difficult  it  is  to 
know  what  is  to  be  done ;  for  unless  the  words  "  first 
"  bequeathed''  are  taken  to  confine  the  clause  to  the 
leases  specifically  mentioned,  which  is  difficult,  as  they  are 
joined  in  each  devise  in  the  same  clause  with  the  stock, 
and  one-third  of  the  residuary  property,  though  it  seems 
as  if  it  were  the  intention  to  confine  it  to  these  leases,  as 
there  is  only   one   devise  to  each  grandson;   but  if  this 
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'>»*^  clause  extendB  to  ill  the  property,  see  what, — upon  tbe 
sri^jTEm  conrtruction  contended  for, — must  faiqipeD,  I  most  cither 
DwTEB.  detain  the  property  in  Coort,  or  set  a  Talae  on  it,  and  I 
mast  consider  the  cattle,  pigs,  waggons,  &c. ;  thej  are  aD 
charged,  and  most  in  that  erent  be  Talned  and  kept 
by  the  Coort  to  answer  the  obligation  imposed  upon 
them. 

The  last  argnment  I  haye  heard  is,  that  the  clause  doei 
not  include  all  the  property,  that  it  only  applies  to  the 
testator's  leases;  but  where  is  there  mention  in  thevill 
of  the  lease  in  question!  Yoa  do  not  find  it  described 
as  a  lease,  but  it  passes  under  the  residuary  property; 
therefore  if  this  clause  only  applies  to  the  leases,  it  mnst 
bo  to  those  specificadly  deyised,  that  is,  described,  and 
then  cadit  qiksstio.  If  the  testator  meant  to  fix  the 
charge  on  any  other  property  than  the  leases,  I  do  not  see 
how  it  is  to  be  helped.  I  do  not  see  any  great  difficult? 
in  confining  the  clause  to  the  leases,  but  it  must  be  to  the 
leases  specifically  named,  which  that  in  question  is 
not,  but  is  merely  included  in  the  residuary  devises. 
I  think  that  the  words,  ^'  who  or  their  heirs,"  show  that 
the  clause  must  be  confined  to  the  leases  giyen  aotii- 
natim.  On  that  ground,  and  without  saying  that  the 
doviso  is  void  for  uncertainty,  I  confirm  the  Master  of 
the  Rolls'  decision.  With  respect,  howeyer,  to  the 
question  of  uncertainty,  the  Courts  have  gono  so  far  in 
holding  bequests  to  be  void  for  uncertainty,  that  I  think 
the  appellant  would  have  but  little  chance  on  that  point. 
In  the  case  of  Doe  v.  Joinville(a)y  a  devise  to  "my 
"  brother  and  sister'^s  family,^  which  is  a  common  mode 

(a)  3  East,  172. 
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of  expressing  oneself,  was  held  to  be  uncertain,  whereas        ^^3. 
"  brother's  and  sister's  family"*'  would  have  been  unobjec-     Spunnkr 
tionable,  but  the  Court  refused  to  supply  the  8  apostrophe. 

No  costs. 


OWYER. 


DBASE  V.  REILLY. 


May  27. 


JMr.  Codd  moved  to  vary  an  order  of  the  Master  of  the     Where  a  re- 

ceiver  has  not 
Rolls.    The  motion  was  to  make  a  consent  a  rule  of  Court  accounted 

within  the  pro- 
and  was  refused  by  the  Master  of  the  Rolls.      The  consent  per  time,  his 

fees   may, 
was,   that  the  receiver  in   the   cause  should  be  allowed  nevertheless, 

be  allowed  to 
his  poundage  fees,  though  ho  had  not  accounted  within  the  him  upon  the 

consent  of  the 
time  specified  by  the  148th  General  Order.     The  receiver  parties  in  the 

cause,  if  they 
had   delayed  passing  his  account  at  the  request  of  the  be  competent 

to  consent, 

parties   in   the   cause,  who   were    efibcting    an    amicable  but  where 

some  of  them 
arrangement  of  the  suit,  and  did  not  wish  to  have  the  are  minors, 

this  cannot 

estate  burdened  with  the  costs  of  passing  two  accounts,  be  done. 
The  consent  was  signed  by  all  the  parties  in  the  cause. 
[Lord    Chancellor. — Are    they   competent  to   consent!] 
Two   of  them   are   minors,    and   they  consent  by   their 
guardian. 


The  Lord  Chancellor. 

I  cannot  do  it ;  nothing,  I  am  sorry  to  say,  requires  to 
be  more  strictly  looked  after  here  on  the  part  of  the  Court 
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than  the  passing  of  receivers'*  accounts  ;  if  the  parties  were 
all  competent,  I  see  no  reason  why  they  should  not  be 
allowed  to  give  away  their  money  if  they  please ;  but 
I  cannot  allow  it  when  there  are  minors  in  the  case. 


May  29. 
Where  an 


ANN  MILLIKEN  and  ANDREW  MILLIKEN, 
Plaintiffs. 

GEORGE  KIDD,  Defendant. 

The  bill  in  this  cause  was  filed   on  the  12th  of  April, 

annuity  which  1842,  and  stated  to  the  effect,  that  by  an  indenture  beariog 
was  redeem-  " 

able  was        date    the  29th   of   February,    1835,   and   made   between 
granted    for  •' 

the  lives  of      Richard  Kidd,  then  deceased,   of  the   first  part,  George 
two  persons,  *  ° 

and  the  survi-  Kidd  of  the  second  part,  John  Doudas  Johnston  of  the 
voraudthe  '^  ° 

grantee  kept    third  part,  and  William  O'Beirne  of  the  fourth  part,  after 
up  policies  on  *^  * 

each  Ufe,  and  reciting  among  other  things  that  by  a  certain  indenture 

Uves  dropped   bearing  date  the   10th  of  April,  1833,  the  said  Richard 
before  the  an-  °  * 

unity  had  been  Kidd,  with  the  consent  of  the  said  George  Kidd,  in  con- 
redeemed  : 
-fffW,  that  the  sideration    of   £460,    did   grant    unto    the    said   J.  D. 

amount  then  ^ 

received  by      Johnstone  an  annuity  of  <f61  per  annum,  for  the  life  of 

the  grantee  of 

the  annuity     the  said   George  Kidd,  and    that  by   one   other  deed  of 

under  the  po- 

licies,  wM  not  annuity,  bearing  date  on  or  about  the  15th   of  January, 
tobeapphed  J>  o  ^' 

in  payment  of  1834,  the  said  Richard  Kidd  and  George  Kidd  did  grant 

arrears  of  the  '  o  o 

annuity,  or  m  ^nto  the  said  J.  D.  Johnstone  an  annuity  of  £33  a  vear, 

part  rcdemp-  *'  • 

tiou,  but  that 

the  anniuty 

creditor  was 

entitled  to  retain  it  as  compensation  for  the  damage  to  her  security ;  the  Court  giving  no 

opinion  as  to  the  effect  of  the  receipt  by  her,  in  case  of  a  redemption. 
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in  addition  to  the  said  annuity  of  <jf  61,  to  be  paid  during 
the  life  of  the  said  Richard  Kidd  and  George  Kidd,  to  be 
charged  on  certain  premises  therein  mentioned,  and  that  it 
had  been  agreed  that  the  said  Richard  Kidd  and  Oeorge 
Kidd,  in  consideration  of  a  further  sum  of  j£140,  making 
with  the  sums  theretofore  advanced  by  the  said  J.  O. 
Johnstone,  the  sum  of  j£900,  should  grant  unto  the  said 
J.  D.  Johnstone  a  further  annuity  of  j£6,  amounting  with 
the  said  several  annuities  of  <£61  and  j£33,  to  j£100 
sterling,  the  said  Richard  Kidd  and  Oeorge  Kidd  did 
by  the  said  indenture  grant  and  confirm  unto  the  said 
John  D.  Johnstone,  his  heirs,  executors,  administrators, 
and  assigns,  the  said  several  annuities  or  yearly  rent 
charges,  amounting  in  the  whole  to  j£100,  to  be  paid  half 
yearly,  for  the  lives  of  the  said  Richard  Kidd  and  Oeorge 
Kidd,  and  the  survivor  of  them,  and  to  be  charged  upon 
certain  premises  therein  mentioned,  a  term  for  years  in 
which  was  granted  to  the  said  William  O'Beirne,  as  a 
trustee  for  Johnstone.  Richard  Kidd  and  Oeorge  Kidd 
covenanted  to  pay  the  said  £100  annuity.  The  bill  fur- 
ther stated  that  by  indenture  of  the  4th  of  January,  1836, 
Mr.  Johnstone  assigned  his  interest  in  the  annuity  to  the 
plaintiff  Ann  Milliken,  and  O'Beime  assigned  the  term  of 
years  to  Andrew  Milliken,  in  trust  for  Ann  Milliken,  and 
that  Richard  Elidd  had  died  in  June,  1840,  and  that 
£120  3s.  Id.  was  due  on  foot  of  the  annuity,  up  to  and 
for  the  25th  of  March,  1842.  The  bill  prayed  that  the 
annuity  might  be  decreed  well  charged  on  the  premises 
comprised  in  the  term,  and  that  an  account  might  be  taken 
of  the  sum  due  to  the  plaintiff  on  foot  thereof,  and  pay- 
ment decreed. 

The  defendant  by  his  answer  stated  that  ho  was  a  mere 


1; 


ti 
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.  ^8^»'  ,  surety  for  Richard  Kidd.  That  in  1830,  Richard  ] 
MiLLiEBN  having  agreed  to  grant  an  annuity  of  jC270  a  year  U 
Kidd.  Daniel  T.  Brady,  in  consideration  of  je2009  he  effectc 
insurance  on  his  life  to  that  amount  in  Brady's  na 
that  on  the  transaction  in  1833,  Johnatone  required  B 
to  be  paid  off,  and  the  policy  to  be  assigned  to  him  ; 
upon  tlie  assignment  in  1836  to  the  plaintifl^  the  i 
policy  was  also  assigned,  and  that  upon  the  death  of  Bid 
Kidd,  the  plaintiff  received  the  amount^  and  it  was 
mitted  that  she  was  bound  to  give  credit  for  the  am< 
thereof  against  the  sum  found  due  on  foot  of  the  anni 


Policies  to  the  amount  of  jf  700  had  been  effected  i 
the  life  of  Georsro  Kidd,  and  had  been  assigned  to  the  pi 
tiff  in  1836.     The  grantees  of  the  annuity  had  alin 
[J,  |)aid  the  premiums  of  the  policies. 


Mr.  Sergeant  Warren^  Mr.  Sergeant  Keaiinge^  and  ] 
E.  II.  Burroughs^  for  the  plaintifis. — A  cross  bill  is  ne 
sary  for  the  relief  sought  by  the  defendant.  There  ' 
no  contract  here  to  keep  up  the  policy,  consequently 
plaintiff  kept  it  up  at  her  own  expense,  for  her  c 
benefit.  The  only  thing  to  distinguish  this  case  from 
ordinary  one  is,  the  annuity's  still  continuing ;  GoeL 
V.  Boldero  (a),  was  decided  upon  a  statute  not  extend 
to  this  country. 

Mr.  Corballis,  Q.G.,  and  Mr.  Loughnan  for  the  dei 
dant. — Phillips  v.  Eastwood  {1)^   is  precisely  analogoi 
hero,  as  there,  tlio  policy  was  created  antecedently  to 
grant  of  the  annuity,    and  the  annuity  is    rodecmal 

(a)  !l  East,  72.  (6)  I  LL  <c  G.  270. 


V, 
KiDD. 


OASES  IN  CHANCERY.  445 

[Lord  Chancellor — What  do  you  say  to  the  payment  of  '843. 
the  premiums  by  the  annuitant  creditor  ?]  This  did  not  Millikbh 
affect  the  decision  in  Ex  parte  Andrews  (a),  and  here  the 
policy  had  been  in  existence  for  some  time  before  the 
grant  of  the  annuity.  It  is  sworn  by  the  answer,  but  not 
proved — [Lord  Chancellor — I  cannot  hear  any  state- 
ments which  are  not  proved.  Do  you  insist  that  the 
grantees  of  the  annuity  were  bound  to  keep  up  the  policy  ?] 
Yes,  they  held  it  in  trust  for  us. — [Lord  Ghancbllob.— 
There  can  be  no  such  obligation  unless  from  something 
express  or  implied  in  the  contract.]  Suppose  the  policy 
had  been  for  the  whole  amount,  there  could  be  no  doubt 
but  that  the  annuity   would  be  extinguished. 

The  Lord  Chancellor. 

I  must  look  through  the  deeds  before  I  decide  this  case, 
but  I  do  not  think  that  there  is  much  difficulty  in  it. 

Phillips  V.  Eastwood  depended,  as  far  as  I  recollect,  on 
the  annuity  transaction  being  turned  into  a  loan,  where 
the  relief  was  of  course,  and  I  considered  the  policy  one 
of  the  securities  for  the  loan. 

This  is  rather  a  singular  case.  Bichard  Kidd  granted 
an  annuity  for  his  life,  and  the  grantee  effected  an  insur- 
ance. Bichard  subsequently  paid  off  this  annuitant,  and 
the  policy  on  that  occasion  was  considered  to  be  a  mere 
security,  and  on  redemption  was  transferred  to  Bichard 
Kidd.  In  an  ordinary  case,  where  the  grantee  is  not 
bound  to  keep  up  the  policy,  it  belongs  to  him,  as,  to  the 

(a)  2  Bo«e,  410. 
VOL.   II.  H    H 


I 


MiLLIKBN 
KiDP. 
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^^^^  ^  extent  of  the  premiam,  he  diminiaheB  his  reoeipta  j 
his  security.  In  the  first  ease  here,  the  policy  wms 
sidered  as  a  security  merely,  but  that  does  not  decide 
question  as  to  the  subsequent  annuities,  which  were  gra 
at  different  times,  there  havhig  been  a  grant  in  ll 
which  was  not  stated  to  me. 

Supposing  there  were  nothing  in  this  case  to  prerent 
operation  of  the  rule,  my  impression  is  that  the  policy 
intended  as  a  security  for  the  consideration  money.  1 
is  the  result  of  the  deeds  before  me.  There  was  no  < 
t  ract  on  the  part  of  the  grantee  to  keep  up  the  policy ; 
the  question  is,  the  policy  having  been  kept  up  and 
amount  being  received,  what  is  the  effect  of  it ! 

In  1835  the  annuities  were  consolidated  and  became 
for  the  lives  of  Richard  and  George,  and  the  policy 
Bichard^s  life  was  assigned  and  one  effected  on  Greorg 
Richard's  life  being  gone,  the  annuity  is  no  longer  of 
same  value  it  was  before  ;  in  the  argument  for  the  defe 
ant  this  circumstance  seems  to  have  been  forgotten.  [ 
plaintiff  has  got  the  fruit  of  the  sums  she  has  paid  on  i 
of  the  policy,  but  her  annuity  is  proportionably  damag 
it  is  now  only  for  the  life  of  one  person,  the  surviv 
redeemed  it  may  bo,  and  if  so,  it  must  be  redeemed  at 
original  price.  But  if  it  be  not  redeemed,  as  in  all  pre 
bility  it  will  not,  I  apprehend  that  the  result  will  be,  i 
the  annuitant  will  be  entitled  to  retain  the  amount  of  1 
policy  as  a  compensation  for  the  loss  of  the  life,  the  anni 
not  having  been  previously  redeemed.  The  policy  canno 
applied  in  payment  of  the  arrears,  as  nothing  could  be  n 
irrational  than  that  the  plaintiff  is  to  keep  up  a  policy  wl 
is  to  be  applied  in  payment  of  arrears,  which  should  n< 


ll 
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have  accrued.     It  is  also  quite  clear  that  the  sum  received        ^Q^^- 

cannot  be  applied  in  part  redemption,  because  the  grantee    Milliken 

was  entitled  to  complete,  not  partial,  redemption.  What  then       ^'"*"^' 

am  I  to  do !   I  am  of  opinion  that  the  time  has  not  arrived 

when  I  am  to  dispose  of  the  £200,  and  that  it  will  not 

have  arrived  until  the  grantor  redeems ;  otherwise,  if  the 

annuity  be  never  redeemed,  see  what  will  happen ;  if  the 

plaintiff  be  allowed  to  retain  this  policy,  she  will,  on  the 

fall  of  the  surviving  life,  got  all  that  she  was  intended  to 

have.     If  the  annuity  had  been  only  granted  for  one  life, 

and  that  life  had  been  insured,  there  would  be  no  doubt  as 

to  the  plaintiff  ^s  right  to  the  whole.     This  annuity  was 

for  two  lives,  and  one  has  dropped,  and  a  sum  of  money 

has  thereupon  become  payable,  but  just  so  far  has  the 

annuity  been  damaged. 


The  Lord  Cuang£Llor. 

In  this  case  I  have  road  the  deeds,  and  I  adhere  to  the 
opinion  which  I  expressed  yesterday.  This  is  a  singular 
case,  but  the  singularity  arises  merely  from  the  circum- 
stance of  there  having  been  two  grantors.  The  annuity 
was  granted  for  the  life  of  two  and  the  survivor  of  them, 
and  insurances  were  effected  to  tho  amount  of  £200  on  the 
life  of  Richard,  and  two,  amounting  together  to  nP700, 
upon  the  life  of  George.  There  is  nothing  however  in  this 
to  distinguish  it  from  the  common  case,  where  a  life  annuity 
is  purchased,  and  the  principal  is  secured  by  a  policy,  and 
the  annuity  is  of  such  an  amount  as  to  afford  means,  in 

H    H    2 


May  30. 
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KlDU. 


1843.  addition  to  interest,  to  keep  up  a  policy,  so  as  to  ha 
MillTken.  principal  repaid ;  the  grantee  may  choose  whether  h 
60  apply  the  surplus,  or  put  it  in  his  pocket  and  be  hi 
insurer.  Here  the  insurances  being  by  different  p 
and  on  different  lives,  the  only  way  to  obtain  the  I 
of  insuring  is  by  receiving  the  amount  at  different 
Nobody  could  suppose  that  both  lives  would  drop  ; 
same  instant ;  the  parties  must  have  expected  tl 
happen  which  has  happened.  Part  of  the  sum  ii 
has  come  to  hands,  and  part  remains  oatstandinj 
annuity  continuing  in  existence.  I  can  do  nothing 
the  money;  the  plaintiff  must  be  allowed  to  ta 
What  may  be  the  effect  in  case  of  a  repurchase  1 
no  opinion,  and  there  must  be  relief  according  t 
prayer  of  the  bill. 


I 


By   the  decree  the  annuity  was  declared   to  be 
charged  on  the  lands,  and  a  receiver  was  ordered 
appointed,  who  was  to  pay  the  plaintiff  the  arrears  ai 
accruing  gales  of  the  annuity,  and  liberty  was  gi? 
either  party  to  apply  as  occasion  might  require. 
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1643. 


GARNETT  v.  ARMSTRONG. 

By  indenture  bearing  date  the  27th  of  July,  1795,  exe-      ^^ 

cuted  previously  to   and  in  contemplation  of  the  marriage  mortgaged  the 

then   intended,    and   shortly    after   had   and    solemnized  secure  £iooo, 

between  Henry   Garnett   and   Alicia   Cope,   part  of  the »  collateral 

lady's  fortune,  consisting  of  £1000  Irish,  invested  on  a^wchjudg- 

mortgage,  was  settled  upon  certain  trusts  for  the  benefit  tered  in  Easter 

of  the  husband  and  wife  and  the  issue.     The  £1000  was  a.  m'i829 

in  May,  1806,  called  in  and  lent  out  to  the  said  Henry  nuity  of  £400 

Grarnett  upon  a  mortgage,  by  indenture  of  the   16th  ofiandiof  T.; 

May,   1806,  of  Garnett's  lands  of  Grange  Trevitt,  to  the  deviaed  the    ' 

surviving  trustee  of  the  settlement,  Garnett  also  executing  subject  to  im 

his  bond  in  £2,000  penalty,  upon  which  judgment  was  ^f,J|*i,d*aii 

entered  up  in  Easter  Term,  1806.     This  judgment  was  not  p|^y  trtru*^ 

revived  until  Trinity  Term,  1839.  and  **  after' 

paying  all  his 
just  debts,  to 

Henry  Garnett  being  also  seized  of  the  lands  of  Tymoole,  distribution 

thereof 
amongst  his 
younger  sons, 
and  daughters."  A.  died  in  1833;  one  of  the  trustees  died  in  A.'s  life  time,  and  the  other 
renounced;  in  1834,  the  head  rent  of  T.  being  in  arrear  to  the  amount  of  £850  U.  Sd. 
and  the  landlord  having  brought  an  ejectment  and  marked  judgment,  B.  paid  off  the  arrear 
and  costs  of  the  ejectment ;  the  £1000  judgment  was  not  revived  until  1839 ;  in  January, 
1840,  B.  died,  having  appointed  C.  his  executrix  ;  in  February,  1840,  the  wife  and  younger 
children  of  A.,  in  pursuance  of  a  previous  contract  with  B.,  conveyed  the  lands  of  T.  to  C. 
habendum  to  her,  her  heirs  and  assigns,  free  from  incumbrances  created  by  A.,  except  three 
judgments,  one  of  which  was  the  one  above  mentioned,  and  except  the  £400  annuity ;  the 
deed  recited  the  contract  with  B.  as  for  a  sale  subject  to  the  annuity  merely,  and  there  was 
a  covenant  for  freedom  from  all  incumbrances  created  by  A  :  Held,  that  the  sale  being  by 
the  younger  children  only,  was  only  of  the  estate,  subject  to  the  >  ebts,  and  that  therefore 
C.  was  bound  by  the  £  1 000  judgment,  though  as  against  a  purchaser,  tlie  9  Geo.  IV.  c. 
36,  s.  3,  rendered  it  void  as  a  judgment. 

Held,  also  that  C.  by  purchasing  the  inheritance  had  lost  her  priority  over  the  judgment 
creditor  in  respect  of  the  head  rent. 

SembU  :  that  independently  of  the  point  on  the  will,  the  true  construction  of  the  deed 
was,  that  the  purchaser  was  to  be  liable  to  the  judgment  creditor,  but  that  the  grantors 
were  to  indemnify  him 
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iM3^ ^  did,  by  indenture,  bearing  date  the  23d  of  March,  1829, 

Garnett  j„  consideration  of  £4,000,  grant  to  William  Jones  Arm- 
Armbtrono.  strong,  his  executors,  administrators,  or  assigns,  an  annu- 
ity of  .f  400  a  year  for  99  years,  if  the  said  William  J. 
Armstrong,  Thomas  Knox  Armstrong,  or  Archibald  Kerr 
should  BO  long  live.  By  a  subsequent  indenture,  William 
J.  Armstrong  declared  himself  to  be  a  trustee  for  ThooiK 
Knox  Armstrong,  as  to  the  said  annuity,  and  the  same 
was  subsequently  settled  upon  the  defendant,  Mrs.  Arm- 
strong. Henry  Gamett  died  in  April,  1833,  having  made 
his  will  on  the  24th  of  August,  1821,  and  thereby  derieed 
the  said  lands  of  Tymoole,  and  his  equity  of  redemption 
in  the  said  lands  of  Grange  Trevitt,  to  Robert  Bichards 
and  Henry  Cope  Sweeny,  and  the  survivor  of  them,  and 
the  heirs  of  such  survivor,  upon  trust  to  pay  to  his  wife, 
the  said  Alicia  Gamett,  for  her  life,  an  annuity  of  ^100 
out  of  the  lands  of  Tymoole,  in  addition  to  the  jointore 
provided  for  her  by  the  said  indenture  of  settlement  of 
the  27th  of  July,  1795;  and  the  said  testator  thereby 
directed  his  said  trustees,  as  soon  as  possible  after  his 
decease,  to  sell  his  interest  in  the  said  property,  subject  to 
the  said  annuity,  and  also  all  other  property,  both  real 
and  personal,  and  after  paying  all  his  just  debts,  to  make 
an  equal  distribution  thereof  amongst  his  younger  sons 
and  daughters,  with  cross  remainders  among  them  in 
case  of  death  under  twenty-one.  The  testator  appointed 
his  trustees  executors,  but  Mr.  Bicliards  died  in  tho  testa- 
tor'*s  life  time,  and  Mr.  Sweeny  renounced. 

Thomas  K.  Armstrong  died  in  January,  1840,  having 
appointed  the  defendant,  his  wife,  his  executrix.  Previ- 
ously to  his  death,  ho  had  commenced  a  treaty  with  the 
widow  and  younger  children  of  Henry  Gaiuctt,  for  the  pur- 
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chase  of  Tymoole,  which  was  completed  by  his  widow,  by  ,     '^^^-     ^ 

deed  of  the  29th  of  February,  1840.     This  deed,  expressed     G^*^»" 

to  be  made  between  the  younger  sons  and  the  daughters,  -Armstbono. 

and  their  husbands,  of  the  first  part,  the  widow  of  the 

second  part,  Sweeny  (who  did  not  execute)  of  the  third 

part,  and  Mrs.  Armstrong  of  the  fourth  part,  recited  the 

grant  of  the  ^400  annuity,  and  the  treaty  of  Thomas  K. 

Armstrong  for  the  purchase  of  the  lands,  "  at  or  for  the 

"  price   or   sum   of    £500  sterling,   subject   to   the   said 

"  annuity,  so  granted  as  aforesaid,''  and  the  death  of  Mr. 

Richards,  and  disclaimer  of  the  trusts  by  Mr.   Sweeny. 

The  deed  then  witnessed  a  conveyance  of  Tymoole,  by  the 

widow  and  children,  to  Mrs.  Armstrong,  to  hold,  to  her,  her 

heirs  and  assigns,  for  the  liyes  then  in  being  and  thereafter 

to  be  added,  ^^  freed  and  discharged  of  and  from  all  charges, 

"judgments,    and    incumbrances    whatsoever,    heretofore 

"  created  by  the  said  Henry  Gfamett,  save  and  except  a 

"  judgment  obtained  against  the  said  Henry  GFamett  in 

"  her  Majesty's  Court  of  Queen's  Bench,  in  Easter  Term, 

"  1806,  in  the  penal  sum  of  <f  2,000,  and  also  two  other 

"  judgments  obtained  against  the  said  Henry  GFarnett,  in 

"  the  Court  of  Exchequer,  for  the  sum  of  jB66  15s.  9d., 

"  and  £45  9s.  9d.,  and  the  hereinbefore  recited  annuity 

"  of  the  23d  of  March,  1829,  and  save  and  except  the 

"  payment  of  the  rents  and  performance  of  the  covenants" 

of  the  original  lease.     The  grantors  covenanted  amongst 

other  things  for  quiet  enjoyment,  as  follows, — "  and  that 

"  free  and  clear,   and  freely  and   clearly   and  absolutely 

"  discharged  and  exonerated,  or  by  and  at  the  expense  of 

"  the  said  [the  grantors]  their  heirs,  executors,  or  admi- 

"  nistrators,  effectually  defended,   protected,   indemnified, 

"  and  saved  harmless  of,  from,  and  against  all  former  and 

"  other  gifts,  grants,   bargains,    sales,  mortgages,   judg- 
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^ 1843^^  "  ments,  estates,  titles,  troubles^  charges,  debts,  liens,  and 

Oarnett     i(  incumbrances    whatsoever,    executed,   committed,  oco- 
Armsteono.  u  Bioned,  or  suffered  by  the  said  Heorj  Gamett,  or"  tlie 
grantors. 

Henry  Ghunett  being  embarrassed  in  his  life  time, 
allowed  two  and  a-half  years'  arrears  of  head  rent  of 
Tymoole,  amounting  to  £S50  Is.  3d.  to  accrue,  and  tlie 
landlord  having  in  1834f,  in  consequence,  brought  an 
ejectment  and  marked  judgment  thereon,  Armstrong  came 
forward  and  paid  off  the  £850  Is.  3d.  arrear,  and 
£12  8s.  4d.  costs. 

The  plaintiff  in  this  suit  was  the  eldest  son  of  Heniy 
Garnett,  and  as  such,  entitled  to  the  £1,000  mortgage, 
and  Grange  Trevitt  being  a  deficient  security,  he  filed  this 
bill  on  foot  of  his  mortgage  and  the  collateral  judgment, 
for  payment  by  sale  of  Grange  Trevitt  and  Tymoole. 
Mrs.  Armstrong  objected  to  the  sale  of  Tymoole,  on  the 
ground  that  the  judgment  not  having  been  revived  or 
redocketed  within  five  years  after  the  passing  of  the  9 
G.  IV.  c.  35,  was  void  against  her,  under  section  3  of  that 
Act,  and  that  the  deed  of  1840  did  not  help  the  plaintiff 
by  reason  of  the  covenant  against  incumbrances ;  and  she 
also  set  up  that  her  claim  for  head  rent  paid  off,  was  prior 
to  all  other  charges  on  Tymoole. 

Mr.  Sergeant  Keatinge  and  Mr.  R.  Franks  for  the 
plaintiff. — The  defendant  relies  upon  the  judgment  not 
having  been  revived,  but  she  purchased  from  the  cesfuis 
que  trtist  only,  the  trustee  not  having  executed,  and  there- 
fore she  only  got  the  interest  to  which  the  cesiuis  que  truit 
were  entitled.     [Lord  Cuancelloh — There  was  an  existing 
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debt,  subject    to   which   the   defendant  was   to   take  the        »843. 
estate  ;  suppose  it  had  been  a  simple  contract  debt,  surely     Garnett 
she  must  pay.]     The  judgment  of  revivor  is  a  new  judg-  Aemstbono. 
menty  Crofts  v.  H0W8<m{a)^  and  as  the  revival  took  place 
before   the   sale  to   the   defendant,   she   must   be   bound 
by  it. 

Mr.  Sergeant  Warren^  Mr.  W.  Brooke^  Q.C.,  and  Mr. 
H.  Orrmby^  for  Mrs.  Armstrong.  The  only  question  is  on 
the  construction  of  the  deed  of  1840  ;  that  recites  the 
original  contract  to  be  for  a  sale,  subject  only  to  the  £400 
annuity ;  the  habendum  is  relied  on  on  the  other  side,  but 
the  covenant  is  against  all  incumbrances,  including  judg- 
ments. This  judgment,  by  the  law  of  the  land,  was  no 
lien  on  the  lands  at  the  time  of  the  conveyance.  Moore's 
Act(&),  deals  with  three  classes  of  judgments ;  the  third 
section  applies  to  this  case,  and  avoids  a  judgment  like 
this,  unless  revived  or  redocketed  within  five  years  after 
passing  of  the  Act.  Notice  does  not  take  away  the  benefit 
of  the  Act ;  it  is  otherwise  in  respect  of  4  and  5  W.  and 
M.  c.  20,  but  that  stands  on  a  difierent  recital,  and  the 
mischief  mentioned  in  it  would  be  cured  by  notice ;  but  it 
is  not  so  in  respect  of  the  mischief  intended  to  be  met  by 
Moore'^s  Act.  Mrs.  Armstrong  was  therefore  exempt  from 
liability  to  the  judgment,  unless  she  subjected  herself  to 
it  by  express  contract.  In  Sieehs  v.  Shearly  (c),  there  was 
even  a  deposit  left  in  the  hands  of  the  purchaser's  solicitor, 
to  meet  a  judgment  the  lien  of  which  was  defeated  by  the 
conveyance ;  but  this  was  held,  not  to  give  the  judgment 
creditor    a    right    against    the    purchaser.       Thomas    v. 


(a)  5  L.  K.  N.  S.  263.  (6)  9  Geo.  IV.  c.  35. 

(c)  e  Sim.  153,  3  My.  k  G.  112. 


Armstaono. 


I  : 
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.  'Ma-  ,  PMmll{a\  was  upon  the  EngUsh  Act,  4  andS  W. 
Garnett  j^i^  ^  20,  and  there,  Lwd  Maeclesfidd  says  that  therei 
a  strong  precmoiption  of  an  agreement  by  the  piuthi 
to  pay  off  the  judgment.  How  can  the  plaintiff  be  entiti 
to  take  the  benefit  of  a  contract  with  a  stranger!  Ev 
supposing  that  the  contract  were,  that  Mrs.  Amutro 
were  to  indemnify  the  grantors,  still  the  benefit  of  tJ 
contract  could  not  be  taken  advantage  of  by  a  stnmg 
Harrison  v.  Dignam(b) ;  Knox  v.  Ketty(e) ;  the  contn 
for  such  a  purpose  must  be  in  writing ;  there  cannot 
evidence  admitted  to  vary  the  agreement,  or  to  establish 
independent  contract,  Rich  v.  Jaekson{d).  We  are  at 
events  entitled  to  the  arrears  of  the  head  rent  in  prior 
to  the  plaintiff. 

The  Lord  Chancellor. 

In  this  case  £1,000  had  been  secured  by  judgment  a 
mortgage,  for  the  borrower's  wife  and  younger  childrei 
and  there  is  no  doubt  but  that  the  money  having  be 
received,  this  was  a  debt  of  the  father  at  his  death,  a 
his  assets  were  liable  in  respect  of  it.  Subsequently  to  t 
mortgage,  a  certain  estate  vested  in  the  father,  and  lie 
it  had  secured  the  payment  of  a  large  annuity,  and 
devised  the  estate  subject  to  this  annuity,  and  to  c 
which  he  had  devised  to  his  wife,  to  trustees  to  be  so 
It  was  sold,  but  not  by  the  trustees,  for  though  one  v 
named  in  the  deed  of  1840,  ho  did  not  execute,  and  it 
recited  in  the  deed  that  both  trustees  had  disclaimed ;  the  sj 
was  by  the  cestuis  que  trusty  that  is  the  younger  children. 


(«)  7  Vin.  Ab.  53.  (6)  Ante,  vol.  I,  p.  376. 

(e)  I  Dr.  &  Wal.  642.  00  *  B-  ^*  G.  514. 
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The  conveyance  assumed  this  form, — it  recited  the  con- 


1843. 

T -^ 

Gabnett. 


tract  with  the  father  for  a  sale  for  £600,  and  that  the  A»^*«"»o''«- 
contract  was  not  executed  in  the  father's  life-time,  and  his 
death,  and  it  also  recited  his  will,  and  then  the  convejance 
was  made  free  from  all  judgments  and  incumbrances, 
except  two  judgments  which  are  not  material  here,  and 
one  which  is  that  now  in  question.  But  it  is  very  true 
that  the  recital  of  the  agreement  for  a  sale,  is  for  a  con- 
veyance free  from  all  incumbrances  except  the  annuity, 
and  the  covenants  assume  this  form. 

This  judgment  not  having  been  revived  within  the  time 
limited  by  the  statute(a),  was  void  against  the  purchaser ; 
that,  I  take  it,  is  not  controverted ;  then  the  present 
plaintiff  claiming  out  of  the  estate  sold,  payment  of  so 
much  of  his  security  as  the  mortgaged  estate  would  be 
insufficient  to  pay,  these  arguments  are  urged  against 
him  ;  first,  that  he  is  not  entitled  to  come  in  as  an  incum- 
brancer against  this  estate,  as  his  judgment  was  void  at 
law,  and  the  intention  was  not  to  sell  the  estate  subject  to 
it,  and  the  deed  contains  covenants  to  indemnify  the  pur- 
chaser from  incumbrances ;  and  that  if,  in  consequence  of  the 
form  of  the  conveyance,  a  contract  to  pay  the  judgment  is 
set  up  by  the  plaintiff,  the  authorities  are  against  that  con- 
struction. The  second  point  which  is  made  is,  that  here 
there  is  a  purchaser  for  a  valuable  consideration  without 
notice,  but  that  even  if  there  were  notice,  it  would  be 
immaterial  under  the  statute. 

As  to  the  first  point,  it  is  to  be  observed  that  this  is 
(a)  9  Geo.  IV.  c.  35. 
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1B43.  de  facto  an  existing  debt  secnred  by  a  judgment  which  has 
Garnbtt  i^^Q  revived,  and  is  good  against  the  debtor,  bat  I  am 
Armstromo.  billing  to  consider  that  as  against  a  purchaser,  it  wooU 
of  itself  be  void,  but  then  the  sale  ia  made  subject  to  it 
I  think  the  true  construction  of  the  deed  and  the  meaoin; 
of  the  grantors  is,  the  debt  is  to  be  paid,  and  you  are  to 
take  the  lands  subject  to  it  quoad  the  creditor,  but  we  will 
indemnify  you  against  the  amount  which  you  have  to  pay. 

The  case  in  7  Fi9Mr(a),  takes  up  the  second  point 
thus : — the  judgment  there  was  said  to  be  void  against 
the  purchaser;  the  Chancellor  says-r"  It  is  plain  the 
**  defendant  had  notice  of  the  judgment,  and  did  not  pay 
'*  the  value  of  the  estate,  and  tliat  is  a  strong  presumption 
*^  of  an  agreement  to  pay  off  the  judgment ;  and  since 
^'  the  plaintiff  cannot  proceed  at  law  against  the  defendant 
^^  upon  the  judgment  for  want  of  docketing  in  due  time, 
*'  he  ought  to  be  relieved  in  a  court  of  equity  C"  and  he 
decreed  the  defendant  to  pay  the  money  bona  fide  due  upon 
the  judgment.  I  am  not  aware  of  any  authority  against 
this  case ;  I  do  not  think  that  Skedes  v.  Shearly  is  against 
it.  In  that  case  the  judgment  was  overreached  by  the 
appointment.  It  was  then  said  that  the  purchaser  had  had 
notice  of  the  judgment,  and  that  a  sum  had  been  left  in 
his  soIicitor''s  hands  to  meet  the  demand ;  but  what  was 
the  contract  there  ?  The  intention  manifestly  was  to  ex- 
clude the  judgment  from  being  a  lien  on  the  estate ;  but  the 
parties  not  being  quite  sure  of  the  law  as  to  the  effect  of 
exercising  the  power,  the  point  being  then  new,  £  1,000 
was  left  in  the  hands  of  the  purchaser's  solicitor  to  pay  tlio 
judgment,  if  it  should  turn  out  to  be  a  lion,  but  only  on 

(rt)  .'13,  Thomas  v.  PlcJwell. 
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that  event.    So  far  then  from  its  being  intended  to  give  the        '^3.     ^ 
judgment  creditor  a  right  against  the  estate,  the  parties     Gannett 
were  determined  to  exclude  him  as  far  as  was  in  their  -ARMsxaoNo. 
power.      When   the   case   comes   before  Lord  Cotienham^ 
I  observe  he   says  (a) — "  the  whole  £4,500  is  proved  to 
"  have  been  paid  by  Shearley ;  £3,500  to  the  prior  mort- 
"  gagees,  and  £1,000  to  the  solicitor  of  Cook^'  Cook  was 
the  mortgagor,  so  that  the  c6^  1,000  was  not  retained  by  the 
purchaser,  but  it  went  to  the  right  hands .     It  appears  from 
the  evidence  that  the  whole  had  been  paid  to  prior  incum- 
brancers or  the  mortgagor,  but  no  doubt  the  fund  in  his 
hands  would  be  liable  to  indemnify  the  purchaser ;  but  so 
far  from  there  being  any  intention  to  subject  the  lands  to 
the  judgment,  the  intention  was  to  exclude  it  from  the 
lands.     The  authority  does  not  touch  this  case. 

I  am  therefore  disposed  to  think  that  if  the  case 
depended  on  this,  the  debt  must  be  held  to  bind  the  pur- 
chaser. I  do  not  say  that  it  would  bind  her  as  a  judg- 
ment, but  it  must  be  paid  by  her,  and  she  only  took  subject 
to  it.  But  I  am  relieved  from  deciding  that  in  this  case, 
for  there  is  a  point  which,  though  the  case  was  remarkably 
well  argued  in  other  respects,  the  counselfor  the  defendant 
have  studiously  kept  out  of  sight,  and  that  is,  that  the 
estate  was  devised  to  trustees  upon  trust  to  sell  and  pay 
debts,  and  subject  thereto  in  trust  for  the  younger  children. 
The  younger  children  only  sell,  and  so  they  only  sold  their 
residue, — the  estate,  subject  to  the  debts, — ^and  the  plain- 
tiff's demand  is  a  debt,  and  the  parties  to  tlie  deed  cannot 
defeat  it.  I  had  a  curiosity  to  see  how  the  will  was  recited 
in  the  deed,  and  I  find  that  they  do  not  recite  the  trust  in 

(a)  3  My.  k  C.  121. 
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i»*3.  the  will  to  Bell  t6  pay  debts,  as  this  would  be  iDcon- 
Garmett  venient;  they  make,  therefore,  a  fiJse  redtal,  that  is, 
AauBTaoNo.  accordiiig  to  common  parlance,  fftlse,  I  do  not  mean 
anything  inyidioos  by  the  phrase  ;  it  may  haye  been 
the  correct  recital  in  respect  of  the  purposes  of  the  deed. 
I  apprehend  then  that  to  give  the  plaintiff  a  decree  is 
quite  a  mattw  of  course. 

Then  there  is  another  point.  The  defendant  says  that 
at  all  events  she  is  entitled  to  the  arrears  of  head  rent  in 
priority  to  the  plaintiff;  and  Mr.  Ormsby^  who  argued  the 
case  extremely  well,  very  ingeniously  indeed,  said  that  the 
defendant's  priority  in  respect  of  the  head  rent  wae  in- 
disputable. Now  I  apprehend  that  the  law  is  just  the 
reverse,  and  that  the  cases  establish,  that  if  you,  with  a 
prior  incumbrance,  buy  the  estate  which  is  subject  to  a 
subsequent  incumbrance,  you  let  in  the  second  incumbrance 
to  the  injury  of  your  prior  incumbrance  (a)  ;  that  in  bet 
you  lose  your  incumbrance;  and  I  apprehend  that  here, 
according  to  the  rules  of  the  Court,  the  right  to  the  head 
rexkt  cannot  be  set  up  against  the  pl^ntiff ;  that  it  merged 
in  the  inheritance  when  purchased. 


(a)  See  Parry  v.  Wright.  1  Sim.  &  St  369 :  5  RuaB,  U2.  Vi<L  et.    Haig 
V.  Homan,  4  Bl.  N.  S.  380 :  S.  C.  iterum  8  CI.  &  Fin.  320. 
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BLACKWOOD  v.  BORBOWES. 

June  1. 

iVxiss  Catherine  Madden  being  seized  in  possession  of     A.  being 

,  tenant  for  life 

one-fourth  of  certain  lands  m  Leicestershire,  and  in  re-  of  certain 

lands;  remain- 
mainder,  expectant  on  the  deceases  of  her  grandfather  and  der  to  B.,  his 

•         IX*    daughter  in 

father,  (tenants  for  life,)  of  one  fourth  of  certain  other  Lei-  fee,  articles 

were  entered 
cestershire   estates,   and  being  about  to   marry   Patrick  hito  on  the 

marriage  of  B. » 

Bichard  Blackwood  Brady,  Esq.,  and  being  under  age,  arti-  when  a  minor, 
cles  of  agreement,  bearing  date  the  21st  November,  1801,  adult,  for  a 

,    .  11/.  .  .  1       settlement  of 

were  entered  mto,  whereby  after  reciting  among  other  her  reversion, 

and  it  was  pro* 

things,  ^'  that  the  said  Catherine  Madden  is  seized  in  her  Tided  that  the 

.li.  .11  ,11.,  i  1  trustees  should 

^^  own  right  of  certain  lands,  tenements,  hereditaments,  and  have  a  power, 
^^  premises,  situate  m  the  county  of  Leicester,  in  Itreat  sent  of  B.  and 
'^  Britain  ;''  it  was  witnessed  that  it  was  ^^  covenanted  and  «'^d  lands  of 
'^  agreed  by  all  the  parties  hereto,  that  when,  and  so  Bwm  the  produce  to 
^^  as  the  said  Catherine  Madden  shall  attain  her  full  age  land  to  be  set- 
^^  of  twenty-one  years,  she  the  said  Catherine  Maddra  uses  therein- 
^^  shall  and  will,  by  such  good  and  sufficient  conveyance  ciared;  in  the 
^^  and  assurance  in  the  law  as  shall  be  advised  by  counsel,  ecuted  on  b:1 

attaining 
twenty-one, 
A.  Joined  B. 
in  the  conveyance  to  the  trustees,  and  the  estate  was  limited  to  the  use  of  A.  for  life,  re- 
mainder to  the  uses  declared  by  the  articles,  and  a  power  was  given  to  the  trustees,  to  seU 
with  the  consent  of  B.  and  C.  "  tlie  said  B.'s  estate  and  interest"  in  the  said  lands,  the  pro- 
duce to  be  laid  out  in  land  to  be  settled  to  the  uses  thereinbefore  declared ;  and  C.  cove- 
nanted that  he  and  B.  would  levy  a  fine :  H^ld,  that  this  power  authorised  a  sale  of  the 
reversion  in  A.'s  life  time,  and  consequently  a  sale  with  his  consent  of  the  entire  estate, 
making  him  an  allowance  for  his  life  estate,  according  to  a  notary  pobUc's  calculation. 

Though  B.  was  not  bound  by  the  articles,  C.  was,  and  they  were  therefore  to  be  con- 
sidered the  binding  instrument. 

The  ctBtuU  que  tru*t  in  such  a  case  are  entitled  to  have  the  trustees  cognizant  of  and  con- 
sulted as  to  the  sale,  but  if  they  subsequently  adopt  the  sale,  and  it  is  acted  upon,  and  the 
money  is  received,  the  Court  is  in  the  habit  of  confirming  the  sale. 

A  release  to  one  trustee  in  respect  of  a  breach  of  tmit  committed  in  the  investment 
of  part  of  the  trust  funds,  Htld  to  be  a  release  to  the  other  trustee,  tliere  lease  operating 
here  as  an  acceptance  of  the  securities  upon  which  the  funds  had  been  invested. 
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,     ^^^' "  well  ftnd  sufficiently  convey  uid   assure  onto  the  m 

Blacewood  ,,  j^^^  Blackwood  and  Charles  Powell  Leslie,  their  hei 
BosmuwBt.  (.  ^^^  assigns,  all  her  estate  and  interest  of  every  nature  u 
*'  kind  soever,  in  the  said  lands,  tenements,  hereditament 
*'  and  premises  situate  in  the  said  coontj  of  Leicesta 
**'  or  elsewhere  in  Great  Britain,''  npon  trust  for  Hii 
Madden  for  life  remainder,  to  Mr.  Bradj  for  life  remaii 
der,  to  the  younger  children  of  the  intended  marriage,  i 
tenants  in  common  in  fee,  with  cross  limitations  amoi^ 
them  if  any  died  under  twenty-one  without  issue  the 
living,  and  with  an  ultimate  limitation,  in  case  all  so  died 
to  Catherine  Madden  and  her  heirs  for  ever,  and  by  tbi 
said  deed,  Dudley  Charles  Byder  (the  grandfather)  anc 
Samuel  Madden  covenanted  to  do  all  acts  requisite  '*  foi 
'^  the  fully  and  effectually  vesting  the  said  estates  of  tlu 
'^  said  Catherine  Madden,  situate  in  G-reat  Britain,  in 
^'  the  said  James  Blackwood  and  Charles  Powell  Leslie, 
*'  their  heirs  and  assigns,  for  the  purposes  herein  men- 
^'  tioned,  so  as,  however,  not  to  injui'e,  prejudice,  or  affect 
^*'  any  estate  or  interest  which  the  said  Dudley  Charlee 
^^  Byder  and  Samuel  Madden  respectively,  have  now  in 
'^  them,  in  the  said  lands,  tenements,  hereditaments,  and 
'^  premises  situate  in  Great  Britain,  or  any  part  thereof, 
'^  Provided  always,  and  it  is  declared  and  agreed  by  all 
*'  the  parties  to  these  presents,  that  it  shall  and  may  be 
''  lawful  to  and  for  the  said  James  Blackwood  and  Charles 
"  Powell  Leslie,  by  and  with  the  consent  of  the  said 
"  Patrick  Richard  Blackwood  Brady,  and  Catherine 
^^  Madden  his  intended  wife,  under  their  hands  and  seals 
''  for  that  purpose  had  and  obtained,  to  sell  the  whole  or 
*'  any  part  of  the  said  lands,  tenements,  hereditaments, 
*'  and  premises  of  the  said  Catherine  Madden,  in  Great 
"  Britain,    and   lay  out   the  money  to   arise  from   such 
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"  sale  or  sales  in  the  purchase  of  lands  in  fee  simple  in        ^^^' 

"  Ireland,  or  in  government  securities,  at  the  election  of  Blackwood. 

"  the  said  P.  R.  B.  Brady  and  Catherine  Madden,  or  the   Bobrowes. 

"  survivor,  and  which  purchased  lands  or  money  to  be  so 

"  lent  on  Government  securities  are  to  be  subject  to  the 

"  same  trusts,  and  go  and  be  paid  to  such  person  and  per- 

"  sons  as  are   hereinbefore  mentioned  and  specified  with 

"  respect  to  the  said  lands,  tenements,  hereditaments,  and 

'^  premises  in  Great  Britain,  in  case  the  same  had  not  been 

^'  sold,  and  such  securities,  if  taken^  to   be  deemed  and 

"  considered  as  land,  and  go  accordingly." 

The  marriage  took  effect,  and  there  was  issue  of  it,  one 
son,  Richard  Blackwood,  and  one  daughter,  the  plaintiff. 
Mrs.  Brady  having  attained  twenty-one,  and  her  grand- 
father, Mr.  Ryder,  having  died,  a  settlement  in  pursuance 
of  the  articles  was  executed  on  the  20th  of  November, 
1804?,  by  which  it  was  recited  that  the  said  Catherine 
Blackwood  Brady  was  entitled  to  one-fourth  of  the  Manor 
of  Newton  Nethercote,  in  the  county  of  Leicester,  and 
was  also  entitled  to  one-fifth  of  a  moiety  of  the  Manor  of 
Snareston,  in  the  county  of  Leicester.  By  this  deed, 
Samuel  Madden  and  Catherine  Blackwood  Brady,  with 
the  consent  of  her  husband,  conveyed  the  Leicestershire 
estates  to  the  use,  ^s  to  Snareston,  of  Samuel  Madden  for 
life,  and  after  his  decease,  as  to  Snareston,  and  from  the 
date  of  the  settlement  as  to  the  other  lands,  to  the  uses 
declared  by  the  articles.  The  power  of  sale,  as  inserted  in 
this  deed,  was  similar  to  that  in  the  articles  as  above 
stated,  with  the  exception  that  the  expressions,  ^Ho  sell 
"  the  whole  or  any  part  of  the  said  Catherine's  estate 
"  and  interest  in  the  said  several  manors  or  tenements, 
^'  cottages,  lands,  tenements,  and  hereditaments  situate  in 

VOL.    U.  I  I 
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l*^**; ^  "  the  county  of  Leicester  aforesaid,'*^  were  used  instea* 

Blackwood  t^Qge  ID  the  power  in  the  articles,  with  which  they  i 
BoHBuwrt.  intended  to  correspond.  By  this  deed,  Mr,  Madden, 
Mr.  Brady  for  himself  and  Mrs.  Brady,  covenanted  to  1 
fines  of  the  Leicestershire  estates  to  enure  to  the  use 
the  settlement.  Power  was  also  given  by  the  deed  to 
several  tenants  for  life,  as  they  should  be  in  possesd 
to  make  leases  of  the  lands. 

The  defendant,  Mr.  Borrowes,  was  a  solicitor,  and  1 
married  one  of  Mrs.  Brady's  sisters  who  had  a  share 
'  i  the  said  estates  equal  to  Mrs.  Brady's. 

In   1812,  a  treaty  for  the  sale    of  the    Leicestersli 
estates  was  commenced,   Mr.  Borrowes  takinir  an  act 

(.J  part  in  the  sale,  which  was  conducted  without  the  knc 

ledge  of  the  trustees,  and  without  communicating  to  \ 

*^  purchasers  the  fact  of  there  having  been  a  settlement 

the  marriage  of  either  Mrs.  Brady  or  Mrs.  Borrow 
Eminent  London  solicitors  were  employed  for  all  parties 
complete  the  sale.  Mr.  Madden  joined  in  the  sale  of  1 
moiety  of  Snareston,  which  produced  jP13,801  17s.  0|<i 
and  his  life  interest  was  valued  by  Mr.  Morgan,  a  nota 
public,  at  c^5,0o9,  which  was  accordingly  paid  to  hi 
and  the  residue  was  divided  into  shares  of  jC  1,7  48  1 
5d.  each,  for  the  persons  entitled  in  fifths  in  remainder.  I 
lands,  it  was  admitted,  sold  at  a  very  high  price,  pi 
ducing  nearly  forty  years*  purchase.  Other  parts  of  t 
English  estates  were  sold  at  the  same  time,  and  out  of  t 
part  of  the  produce  of  these  sales  belonging  to  the  perse 
claiming  under  the  settlement  of  1804,  Mr.  Borrowes  Ic 
£3,000  Irish  to  Robert  Latouche,  Esq.,  who  was  oi 
tenant  for  life  of  his  estate,  upon  his  bond  and  warra 
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executed  to  the  trustees,  Blackwood  and  Leslie,  in  whose  ^ ^^^ ^ 

names,  also,  judgment  was  entered  upon  the  bond  ;  he  also  Blackwood 
lent  ^3,332  Irish,  out  of  the  same  produce,  to  the  plain-  Borrowes. 
tiflfs  father,  upon  the  security  of  his  bond  and  warrant, 
also  executed  to  the  trustees,  but  upon  which  no  judgment 
was  entered  until  six  years  afterwards,  and  also  upon  the 
security  of  a  policy  of  insurance  eflfected  in  the  names  of 
the  trustees,  for  the  sum  of  £3,000  in  the  Equitable 
Insurance  Office,  upon  Mr.  Brady's  life,  the  premium  on 
which  it  was  stated  it  was  agreed,  by  Mr.  and  Mrs.  Brady, 
should  be  deducted  out  of  the  interest  payable  by  Mr. 
Latouche.  Mr.  Borrowes,  by  his  answer,  stated  that 
Colonel  Leslie  was  aware  of  the  sales  while  they  were  in 
progress,  and  that  he  transmitted  the  particulars  of  the 
sales  as  he  received  them  from  the  London  solicitors,  to 
Leslie  and  the  other  parties  interested,  and  that  they 
expressed  great  satisfaction  at  the  result ;  and  that  he 
had  authority  from  Leslie  to  receive  and  apply  the  monies 
as  he  had  done ;  and  that  Leslie  had,  through  a  friend,  bid 
at  the  sale  for  one  of  the  lots ;  but  he  admitted  that  he  had 
never  consulted  James  Blackwood,  but  that  he  did,  at  the 
time  of  the  above  mentioned  loans  on  personal  security, 
and  still,  conceive,  that  they  were  made  with  J.  Black- 
wood's full  knowledge  and  approbation. 

Mr.  Madden  died  in  June,  1814.  Colonel  Leslie  died 
in  the  year  1830,  having  appointed  the  defendant  Mrs. 
Leslie  his  executrix.  Early  in  the  year  1838,  James 
Blackwood  became  acquainted  with  the  mode  in  which 
the  £3,000  and  .£^3,332  had  been  laid  out ;  and  he  having 
in  the  same  year  commenced  proceedings  upon  certain 
judgments  obtained  by  him  against  Mr.  Brady,  sub- 
sequently to  the  date  of  the  £3,332  judgment,  a  case 

ii2 
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'^3-        corrected  bj  Mr.   Borrowes  was  laid    before  the  presen 
Blackwood  Master  of  the  Rolls,  when  at  the  bar,  on  behalf  of  Mn 
B0BHOWE8.   Brady  (who  was  then  considered  to  be  entitled  under  hei 
settlement  to  a  separate  estate  in  the    produce   of   th< 
sale),    making  enquiry   as    to  how    she   should    enforce 
payment  of    the   interest  of   the  £3,332    judgment,  in 
priority  to  Mr.  Blackwood^s  claim,  and  out  of  what  fand 
the  premium  on  the  policy  should  be  paid,  as  she  was  no 
longer  willing  to  permit  the  interest  of  Latouche's  judgment 
to  be  applied  for  that  purpose.     In  the  case  as  settled  by 
Mr.  Borrowes,  the  £6,332  was  stated  to  be  the  produce  of 
the  sale  of   Mrs.  Brady^s  estate.     The  opinion   on  this 
case   disclosed   that   Mrs.   Brady  was  not    entitled  to  a 
separate  estate.    Subsequently  to  these  events,  a  correspon- 
dence took  place  as  to  Mr.  Blackwood's  liability  as  trustee  and 
his  rights  as  a  creditor,  and  Mrs.  Brady's  and  the  plaintiff^s 
rights  in  respect  of  the  breach  of  trust  committed  in  the 
mode  in  which  the  trust  funds  had  been  invested.     The 
result  of  this  correspondence  was  an  arrangement,  which 
was  carried  out  by  a  deed  of  the  15th  of  July,  1839,  to 
which  Mr.  Blackwood,  Mr.  and  Mrs.  Brady,  and  the  plain- 
tiff, and  Mr.  Oliver,  a  trustee,  were  parties ;  and  by  which, 
after  its  being  recited  therein  as  to  the  articles  of  1801, 
and  settlement  of  1804,  and  the  sale  of  the  English  pro- 
perties, and  the  loans  to   Messrs.   Brady   and   Latouche 
respectively,   and   the   securities   for   the   same,    and   the 
plaintiff's  having  attained  twenty-one  in  1827,  and  the 
agreement   that    had    been    come    to    that    Brady's   and 
Latouche's  judgments  respectively  should  be  assigned  to 
Oliver,  as  a  trustee  in  the  place  of  J.  Blackwood,  and  that 
J.  Blackwood  in  consideration  of  his  accepting  o(?300  in 
lieu  of  the  £1885  19s.  6d.  then  duo  to  him  on  foot  of  his 
said  judgments,  should  be  released  from  all  liability  as 
trustee,  and  that   the  payment  of  the  premium  of  the 
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policy   was   intended  to   be   secured  by  a  deed,   to  bear  ^     1843^ 
date  the  next  day,  J.  Blackwood,  with  the  assent  and  by  BI'^ckwood 
the   desire   of   Mr.   and    Mrs.    Brady   and   the   plaintiflf,   Borbowes. 
assigned   to  Oliver   upon  the  trusts  of   the  articles  and 
settlement,  the  several  trust  properties,  including  the  said 
judgments  and  the  policy  of  insurance,  and  Mr.  and  Mrs. 
Brady  and   the   plaintiff   thereby  accepted   the   same   as 
proper  investments  of  the  trust  monies,  and  released  J. 
Blackwood,  his  executors,  administrators,  and  assigns,  from 
all  claim  in  respect  of  the  trust  properties,  or  any  disposi- 
tion thereof  made  or  assented  to  by  him. 

The  plaintiflf  having  in  1839  been  asked  to  relinquish 
some  part  of  her  charges  on  the  estate,  in  favour  of  her 
father  and  brother,  applied  to  Mr.  Borrowes  to  obtain 
his  advice,  and  in  a  letter  to  him  of  the  18th  of  Septem- 
ber in  that  year,  she  wrote  as  follows  : — "  I  therefore  pro- 
"  pose,  if  it  can  be  of  any  use,  to  give  up  altogether  and 
"  for  ever  £1,000,  provided  I  am  no  further  pressed  on 
"  the  subject,  on  the  condition  still  of  my  father  resigning 
"  to  me  my  mother'*s  property  in  case  he  survives  her ;  my 
"  fortune  will  then  stand  thus — 


Hilton, 

.£^3,000. 

Cloneroy, 

3,000. 

Mr.  Latouche, 

3,000. 

Equitable  Policy, 

3,000. 

£12,000. 


"  Part  of  this  is  late  currency,  and  I  reckon  that  what 
"  remains  in  Leicestershire  will  about  make  it  British." 

The  bill  prayed  that  an  account  might  be  taken  of  the 
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^     '^^-     _  snms  received  on  account  of  the  aalee ;  that  the  defendanti, 

Blackwood  Borrowes,  James  Blackwood,  and  Mrs.  Leslie  as  executrix 

BoBEowEi.   Qf  Colonel  Leslie,  or  such  of  them  as  the  Court  ahould 

think  fit,  should  be  declared  responsible  for  snms  reoeiTed, 

and  that  the  deed  of  1839  should  be  declared  fraudolent 

and  void  against  the  plaintiff. 

The  defendant  Borrowes  insisted  that  he  had  only  acted 
as  a  friend,  not  as  solicitor  or  trustee ;  and  he  and  Mr. 
Blackwood  and  Mrs.  Leslie  also  insisted  that  it  was  no 
breach  of  trust  to  allow  Mr.  Madden  the  value  of  his  life 
interest ;  that  the  sums  of  £3,000  and  £3,332  were  per- 
fectly well  secured,  as  Mr.  Latouche  was  a  gentleman  of 
large  property ;  that  the  sums  due  on  the  policy  on  Mr. 
Brady's  life  amounted  on  the  1st  of  January,  1840,  to 
^7,080  sterling,  and  the  Equitable  Office  would,  in  consi- 
deration of  its  being  surrendered,  allow  for  it  a  sum  of 
about  £4,266  ;  and  that  the  plaintiff  was  estopped  by  the 
deed  of  1839,  which  was  a  perfectly  fair  transaction,  all 
parties  being  attended  by  their  solicitors,  and  having  equal 
knowledge  of  the  facts. 

Mr.  Sergeant  Keatinge  and  Mr.  W.  W.  BrereUm  for  the 
plaintiff. — We  seek  to  set  aside  the  deed  of  16th  July, 
1839,  the  release  to  James  Blackwood  by  the  plaintiff. 
The  plaintiff  and  her  mother,  as  to  the  execution  of  that 
deed,  put  themselves  under  the  direction  of  Mr.  Borrowes. 
The  deed  recites  the  articles  and  settlement,  and  the  sale 
of  the  land  in  Leicestershire  and  the  lending  of  the  £3,000 
and  £3,332.  The  representative  of  Colonel  Leslie  is  no 
party,  nor  was  Mr.  Borrowes.  There  is  no  mention  made 
of  the  first  breach  of  trust,  the  payment  to  Madden  for 
his  life  estate,  therefore  Mr.  Blackwood  was  not  released 
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from  that.  [Lord  Chancellor — Mr.  Borrowes  assumed  ^  ^^^'  ^ 
to  act  as  agent  for  Mr.  Blackwood,  and  you  must  show  Blackwood 
that  the  release  is  bad.]  We  say  that  the  release  was  to  Bobbowes. 
a  person  who  could  not  be  made  liable.  [Lord  Chancellor 
— The  deed  gave  him  notice  of  the  transaction.]  At  all 
events,  the  release  does  not  extend  to  the  first  breach  of 
trust.  [Lord  Chancellor — The  other  side  will  argue  that 
the  articles  gave  the  trustees  power  to  sell  the  remainder 
as  an  estate  in  possession,  and  that  therefore  there  was  not 
any  breach  in  that  respect.]  It  could  not  have  been  the 
intention  of  the  parties  to  accelerate  the  husband^s  and 
wife'^s  estates  at  the  expense  of  the  issue.  [Lord  Chan- 
cellor— The  question  is,  does  the  power  authorize  a  sale  of 
the  remainder.]  The  produce  of  the  sale  is  to  go  on  the 
same  trusts,  as  the  estate  was  settled,  and  therefore  could 
not  be  intended  to  give  a  present  interest.  [Lord  Chan- 
cellor— I  thought  it  to  have  been  decided  that  if  a 
remainder  expectant  on  a  life  estate  be  settled,  and  there 
be  a  power  to  sell,  which  is  not  restrained  in  its  operation 
during  the  life  of  the  tenant  for  life,  the  property  may  be 
sold  and  made  to  become  an  interest  in  possession.]  It 
is  a  question  of  intention,  and  the  parties  here  show  an 
anxiety  to  preserve  the  estates  of  the  tenants  for  life 
unaffected.  The  word  "  remainder,*^  or  "  reversion,"  does 
not  occur  in  the  articles.  The  power  was  to  sell  the 
whole  fee.  In  2  Sug.  Pow.  38,  in  commenting  on  Fry  v, 
Fish(a)^  it  is  said  "Both  this  case  and  Fox  v.  Prick- 
"  tDO(xl(b)f  prove  that  although  the  power  is  vested  in  a 
'^  tenant  in  remainder,  yet  if  from  the  intention  expressed 
'*■  or  implied,  its  immediate  execution  is  not  restrained,  it 
"  will  overreach  the  estates  in  the  settlement,  prior  to  that 

(a)  2  Sag.  Pow.  488.  (6)  Cro.  James.  317. 
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^^'  -  "  ^^  *'*®  donee  of  the  power."  No  intention  appears  here 
Blackwood  ^Jj^|.  ^j^^  ^^^^^  should  not  Override  the  life  estate,  and 
B0BBOWE8.  ^ijgrg  jg  an  intention  shown  that  the  father  should  have  a 
life  interest  in  the  produce ;  he  covenants  to  join  in  the 
fine  to  vest  his  life  estate  in  the  trustees.  Even  supposing 
that  the  trustees  had  a  right  to  sell  as  they  did,  both 
should  have  joined;  the  discretion  of  both  should  have 
been  exercised,  but  this  was  prevented  by  Mr.  Borrowes" 
interference.  The  release  cannot  exonerate  Leslie's  assets. 
A  cestui  que  trust  can  proceed  against  any  trustee,  WaUter 
V.  Symands  (a).  That  a  release  should  be  binding,  the 
person  who  releases  should  be  acquainted  with  all  the 
facts,  and  with  the  c£fect  of  the  release.  General  words  in 
a  release  are  qualified  by  the  recitals,  Payler  v.  Homer- 
sham{h).  The  release  too  was  nugatory,  as  Mr.  Black- 
wood was  not  liable,  TownUtf  v.  8herbaurfie{c),  Leunn  om 
Trusts^  241,  ed.  1842.  Trustees  may  be  liable  for  a  breach 
of  trust,  though  they  have  not  received  the  money,  if  aware 
of  the  transaction,  Bnce  v.  8tokes{d). 

Mr.  Sergeant  Warren  and  Mr.  A.  E.  Gayer,  for  Mr. 
Borrowes. — Mr.  Borrowes  was  not  in  any  fiduciary  situa- 
tion; he  was  a  mere  agent  of  the  trustees,  and  so  not 
liable,  Siacey  v.  Elph  (e).  It  is  contended  that  the  trus- 
tees had  power  to  sell  the  entire  fee,  without  the  consent 
of  Mr.  Madden  ;  but  it  is  monstrous  to  suppose  that  he 
intended  to  put  his  life  estate  in  the  absolute  power  of  Mr. 
and  Mrs.  Brady.  The  power  authorized  a  sale  of  the 
remainder,  Clark  v.  Seymour  {f)^  in  which  case,  as  in 
this,  it  was  argued  against  the  acceleration  of  the  estate  in 


(a)  3  Swans.  1,  p.  75.  (6)  4  M.  &  S.  423.      (c)  Bridg.  35. 

(<0  11  Ves.  319.  {e)  1  Myl.  k  K.  145.     (/)  7  Sim.  67. 
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remainder.     Colonel  Leslie  was  entitled,  in  right  of  his        ^Q^^-     ^ 
wife,  to  a  moiety  of  the  estates  in  Leicestershire,  and  he  Blackwood 
had  at  that  time  just  disposed  of  his  interest.    The  London   B®»*®^*'- 
solicitors  employed  by  Mr.  Borrowes  were  suggested  by 
Colonel  Leslie  and  Mrs.  Brady.     Mr.  Borrowes  in  his  first 
letter  refers   to  the  settlements  on  the  marriages  of  Mr. 
Madden's  daughters ;  but  Mr.  Borrowes  admits  that  he 
was  remiss  in  not  procuring  the  trustees  to  join  in   the 
conveyance,  but  after  such  a  length  of  time  cannot  explain 
how  it  occurred,   and  the  parties  here  have  no  right  to 
blame  him.      [Lord   Chancellor — He    allowed    the  con- 
veyance to  be  executed  without  the  purchasers'  knowing  of 
the  settlements,    or  of  the  estates*   being  vested   in  the 
trustees,  so  as  thereby  to  make  all  the  purchasers'  titles 
radically  defective ;  they  had  no  title ;  their  money  got 
into  the  wrong  hands  ;  the  whole  was  a  deception,  that  is, 
in  law,  for  in  point  of  morals  I  see  nothing  of  fraud, — ^there 
is  no  proof  of  it,  and  certainly  so  far  as  presumption  is 
concerned,  I  would,  from  Mr.  Borrowes*  general  character, 
presume  every  thing  to  the  contrary  ;  but  what  he  did  was 
very  wrong,  and  he  is  liable  ;  what  he  will  have  to  do  is, 
to  confirm  the  title  of  the  purchasers.     I  wish  it,  however, 
to  be  understood,  that  there  is  nothing  in  this  case  in  the 
least   to  affect   the   moral   character  of  Mr.   Borrowes.] 
There  is  in  fact  nothing  as  to  which  the  plaintiff  can  have 
relief.     If  Mr.  Brady  were  to  die  now,  the  policy  would 
produce  £7,000,  and  the  judgment  of  1820  is  the  first 
charge  on  his  estate  ;  and  Mr.  Latouche  is  a  man  of  large 
property  ;  and  Mr.  Borrowes  is  willing  now  to   pay  the 
sum   invested  in   both    these    securities,    on   their   being 
assigned  to   him.     The  plaintiff^s  letters  of  the  9th  and 
18th  September,  1839,  show  that  she  was  perfectly  aware 
of  the  nature  of  the  investments. 
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1849.  Mr.  W.  Brooke,  Q.G.,  and  Mr.  Butt  for  Mrs.  Ledie. 

Blackwood  There  was  no  breach  of  trost  committed  in  the  conver- 
BoiiowBs.  Q^^^  The  power  in  the  articles  is  to  sell  Catherine's 
lands  and  hereditaments ;  the  word  "  lands''  wonld  applj 
to  the  interest  of  which  she  was  seized  in  possessioii, 
and  "  hereditaments"  wonld  apply  to  the  rerersion  in  the 
settlement ;  the  power  is  to  sell  the  ^*  estate  and  interest 
^^  of  Catherine."  The  cases  allow  of  an  immediate  sale ; 
in  UtedaU  v.  Uvedale{a)^  Lord  Hardwicke  says,  **  If  this 
^'  had  been  a  devise  of  a  remainder,  or  reversion  to  tros- 
^'  tees  to  sell,  the  difficulty  wonld  have  been  removed,  for 
^^  the  Court  then  would  have  directed  them  to  sell ;"  so 
Co.  Lit.  113,  a.  n.  (2);  in  Meyrici  v.  Couif8(i),  the 
devise  was  of  a  fee,  and  the  sale  was  expressly  postponed 
during  the  life  of  the  first  taker ;  no  difficulty  has  been 
ever  supposed  to  exist  where  the  subject  of  the  settlement 
was  a  remainder  or  reversion.  The  release  to  one  trustee 
must  be  a  release  to  the  others,  for  any  trustee  who  is 
made  accountable  can  call  on  the  other  trustees  to  recoup 
him,  Walker  v.  Symond8{c).  Munch  v.  Coekerell(d)y  shows 
that  all  tlie  parties  whom  it  is  intended  to  make  liable 
should  be  brought  before  the  Court.  [Lord  Chancellor — 
Here  all  the  parties  are  before  the  Court ;  the  case  does 
not  apply.] 

Mr.  Moorey  Q.O.  in  reply. — The  plaintiff  has  no  right 
to  resort  to  the  estates,  fines  having  been  levied,  and  the 
purchasers  having  purchased  without  notice  of  the  settle- 
ment, and  the  Statute  of  Limitations  now  creating  a  bar. 
[Lord  Chancellor — The  fines  would  not  affect  her  right, 


(a)  3  Atk.  1 17,  p.  1 18.  (6)  1  Suflf.  Pow.  360. 

(r)  3  Swans.  1»  p.  77,  8!^.  {d)  6  Sim.  SI 9. 
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as  they  were  to  confirm  the  settlement.]  In  the  settle-  ^^^'  _  ^ 
ment  of  1804,  Mr.  Brady  was  not  a  party  to  the  convey-  ^^^^^^^^ 
ance,  and  so  his  interest  in  his  wife's  estates  did  not  pass,  B®»»<'^*"' 
The  remainder-men  had  a  right  that  the  sanction  of  the 
trustees  should  be  given  to  the  sale.  Where  was  Mr.  Bor- 
rowes'  authority  to  allocate  part  of  the  funds  to  the  ten- 
ant for  life  ?  he  had  no  right  to  keep  the  money  from  the 
plaintiff*.  One  of  the  objects  of  the  deed  of  1804,  was  to 
obviate  difficulties  which  had  arisen  since  the  articles, 
one  of  the  tenants  for  life  having  died,  and  by  this  deed 
the  other  tenant  for  life  vests  his  estate  in  the  trustees. 
The  power  to  lease  shows  that  when  the  parties  intended 
an  immediate  execution,  they  so  expressed  themselves. 
When  the  lands  should  be  sold,  the  produce  was  to  go, 
as  the  estates  had  been  limited ;  how  is  this  oompatiUe 
with  a  power  to  sell  the  remainder  i 

The  Lord  Chancelix>b. 

The  discussion  has  made  this  case  rather  plainer  than 
it  was  at  first,  and  it  now  seems  to  lie  in  a  small  eompass. 
The  mother  of  the  present  plaintiff  was  entitled  to  a 
portion  of  one  estate  in  remainder,  and  a  portion  of  the 
other  in  possession ;  and  by  articles  on  her  marriage,  it 
was  agreed  to  put  them  in  settlement  when  the  lady 
should  come  of  age,  she  being  then  under  age,  and  the 
tenants  for  life  agreed  to  join,  so  that  it  should  be  subject 
to  their  life  estates.  Then  there  is  a  general  proviso  that 
the  trustees  should  have  power  to  sell  the  lands,  and 
invest  the  produce  in  the  purchase  of  estates  in  Ireland, 
(the  lands  to  be  sold  being  in  England,)  or  in  government 
securities ;  the  money  to  he  considered  as  land,  and  the 
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^  '^^^-  ,  land  to  be  settled  to  the  uses  therein  declared.  The  oi 
Blackwood  ^g^g  ^^^  ^^  ^j^^  husband  and  wife,  and  their  issue;  it 
BoHKowEs.  therefore  quite  clear  that  there  was  no  necessity  for  a 
settlement  of  the  estates  of  the  tenants  for  life,  and  il 
quite  clear  that  the  power  would  ride  over  both  the  p 
perties  for  the  ladj'^s  interests  therein  respectively.  T 
question  would  arise,  what  is  the  true  oonstroction  of  1 
settlement  of  a  reversion  as  here  mixed  np  with  an  eeU 
in  possession,  with  a  power  of  sale  not  limited  in 
terms  to  be  exercised  when  the  estates  should  be  in  p 
session ! 

It  is  clearly  settled  by  the  authorities,  that  unless  the 
be  a  restriction  against  an  immediate  sale,  though  a  po 
tion  be  only  in  remainder  or  reversion,  the  power  may  I 
exercised  at  once,  so  as  to  increase  or  rather  advance  tl 
interest  of  the  tenant  for  life,  at  the  expense  of  his  issi 
and  the  remaindermen ;  for  instead  of  waiting  until  tl 
expiration  of  the  particular  estate,  the  reversionary  intere 
is  sold  at  once,  and  of  course  at  a  less  price  than  it  woul 
otherwise  produce  ;  but  the  tenant  for  life  gets  into  immi 
diate  enjoyment  of  the  produce.  The  authorities  hai 
settled,  and  I  think  wisely  settled,  that  if  there  be  n 
restriction  expressed,  the  power  may  be  exercised  imm< 
diately.  It  is  said  that  there  was  a  settlement  three  yeai 
afterwards,  which  varies  the  rights  of  the  parties.  In  tha 
settlement,  the  lady's  father  (the  grandfather  having  die 
in  the  mean  time.)  and  the  lady  herself,  with  consent  of  he 
husband,  convey  to  the  trustees.  It  was  argued  by  Mi 
Moore  that  this  was  not  a  convevance  of  the  I^nl  estate 
because  the  husband  did  not  join  in  the  conveyance ;  bu 
then  he  covenants  that  he  and  his  wife  would  join  ii 
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levying  the  fine  which  was  necessary  in  order  to  pass  the         <843. 
wife's  interest(a).  Blackwood 

BOBBOWSS. 

It  is  said  truly  that  as  the  tenant  for  life  joined  with 
the  remainderman,  the  whole  fee  simple  passed  to  the 
trustees,  and  the  uses  were  limited  to  the  tenant  for  life, 
and  then  to  the  plaintiff's  father  and  mother,  and  the 
issue  of  the  marriage.  Two  powers  are  given,  the  first 
to  lease ;  that  is  given  to  the  father  during  his  life,  and 
then  to  the  husband  and  wife,  when  in  possession.  The 
person  who  prepared  the  deed  knew  therefore  how  to  give 
a  power  restricted  as  to  its  time  of  exercise,  when  he 
desired  to  do  so ;  but  though  he  knew  so  much,  he,  as  I 
have  already  said,  did  not  well  understand  his  business, 
so  that  when  he  came  to  give  the  power  of  sale,  he  was  a 
little  puzzled :  he  alters  the  phraseology ;  he  makes  use  of 
the  words  "  Catherine's  interest,"  before  he  had  said 
"  lands.""  What,  then,  was  her  interest  ?  It  was  a 
remainder  in  fee  expectant  on  the  life  estate  of  her  father. 
The  power  of  leasing  was  limited  to  the  persons  who 
should  be  in  possession  ;  the  power  of  sale  was  in  general 
terms.  It  has  been  then  said  that  this  would  introduce  a 
difficulty  in  conveyancing,  in  the  limiting  of  the  uses  of 
the  produce  of  the  sale.  No  doubt  in  words  the  limitation 
of  these  uses  includes  an  estate  to  the  father,  but  the 
intention  was  no  such  thing,  because  if  the  power  were 
confined  to  the  sale  of  the  remainder,  and  the  remainder 
were  sold,  it  would  of  course  be  contrary  to  the  intention 
to  give  to  the  father  a  life  interest  in  the  produce  of  the 
sale ;  therefore,  when  the  deed  speaks  of  the  produce  being 


(a)  See  Cotterell  v.  Homer,  7  Jur.  644,  coram  the  Vice  Chancellor  of 
England,  June  22,  1843. 
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*M3.  held  upon  the  uses  and  trasts  thereinbefore  limited,  I  miut 
Bi^cKwooD  eonsider  it  as  applying  to  the  nses  and  imats  whidi 
BcBBowsi.  would  be  affected  by  the  sale ;  that  I  think  clear  upon  the 
settlement,  and  after  all,  it  is  only  a  difficaltj  in  convey- 
ancing. But  suppose  that  the  articles  do  not  cany  out  the 
settlement,  another  question  would  arise.  Dmmford  ▼. 
Lane  (a)  ;  before  Lord  Thwrhw  decided  that  though  in  can 
of  marriage  articles  executed  while  the  wife  ia  under  age,  she 
is  not  bound,  still  the  husband  cannot  join  with  the  wife  when 
she  comes  of  age,  in  varying  the  articles;  so  thai  hete  the 
articles  must  be  the  binding  instrument;  but  that  does 
not  arise  here ;  I  am  not  to  consider  whether  the  purcha- 
ser has  a  good  title,  but  whether  the  sale  was  a  breach  of 
trust.  This,  I  am  of  opinion,  it  was  not.  I  am  of  opinion 
that  the  remainder  might  be  sold ;  and  it  is  clear  that  there 
could  be  no  more  favorable  opportunity  for  selling  than  that 
which  was  chosen ;  when  the  tenant  for  life  was  willing  to  join 
in  the  conveyance,  and  when  prices  were  so  high,  as  it  is 
known  as  an  historical  fact  they  then  were ;  and  indeed 
in  general,  when  a  sale  is  to  take  place  with  the  consent  of 
the  tenant  for  life,  it  is  to  be  presumed  that  a  fair  price 
will  be  obtained ;  here,  if  the  sale  were  at  an  undervalue, 
Mr.  Brady  himself  would  suffer.  There  can  be  no  doubt 
but  that  it  was  a  prudent  sale. 

In  the  conveyance  to  the  purchaser,  proceedings  took 
place  which  were  certainly  wrong,for  in  consequence  the 
purchasers  have  not  got  a  title.  Great  blame  therefore 
attaches  to  Mr.  Borrowes  for  want  of  attention  in  that 
respect ;    but   as  I   have  already  said,  there   is  not   the 


(a)  1  B.  C.  C.  106.    Vid,  Milner  p.  Lord  Harewood,    18  Ve«.  2a9,  p. 
275.     Cook  V.  Fryer,  1  liare,  496. 
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slightest  ground  for  imputing  any  blame  to  him  in  point  of        ^^^' 
morals,  and  I  am  not  called  on  now  to  act  on  the  consequences.  Blackwood 


V. 
BOABOWSS. 


The  accounts  are  produced  which  were  made  out  imme- 
diately after  the  sale  by  Mr.  Borrowes,  who,  as  a  solici- 
tor, and  as  being  interested  himself  in  the  transactions, 
had  the  great  direction  of  the  sale  and  the  management  of 
the  money  received.  The  accounts  are  headed,  "  CoIcmwI 
"  Powell  Leslie,  and  James  Blackwood,  Esq.,  in  account 
"  with  Robert  Borrowes,  Esq.,''  and  they  are  very  regular, 
specifying  the  amount  received  on  the  sale  of  each  pro- 
perty, and  accounting  for  the  money. 

It  is  said,  and  said  with  great  weight,  that  the  sale 
should  have  been  conducted  by  the  trustees,  in  order  that 
the  parties  should  have  had  the  benefit  of  their  opinion ; 
and  so  it  should,  and  if  the  transaction  had  been  more 
recent,  and  there  had  not  been  the  intermediate  convey- 
ances which  I  shall  mention,  there  might  have  been  great 
ground  for  the  suit ;  but  here  so  many  years  have  elapsed, 
and  as  no  one  says  that  more  money  could  have  been  got 
at  the  sale,  and  the  money  is  forthcoming,  I  do  not  think 
that  the  plaintiff  can  complain.  Though  a  sale  has  been 
had  without  the  concurrence  of  the  trustees,  still,  where 
they  adopt  it,  the  Court  is  very  much  in  the  habit  of 
carrying  it  into  execution,  and  if  the  money  has  been 
received  and  the  sale  acted  upon,  the  Court  will  not 
unravel  the  transaction.  Here,  if  I  were  to  unravel  what 
has  taken  place,  I  must  defeat  the  purchasers'  title,  (which 
however  I  could  not  do  in  this  suit,  as  they  are  not  before 
the  Court,)  but  I  must  also  have  the  money  repaid  to  them. 

There  were  afterwards  differences  between  Mr.  and  Mrs. 
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^  '^*^'  Brady,  and  the  application  of  any  part  of  the  funds  to  th< 
Blackwood  payment  of  the  premium  on  the  policy  began  to  be  que* 
B0BBOWS8.  tioned,  for  it  was  supposed  that  the  wife  was  entitled  foi 
her  separate  use.  The  questioning  of  the  application  ol 
the  funds  to  the  payment  of  the  premium  brought  to  the 
notice  of  the  trustee,  Mr.  Blackwood,  the  breach  of  trust 
which  had  been  committed.  A  case  was  prepared  under 
the  inspection  of  Mr.  Borrowes  for  the  opinion  of  Mr. 
Blackburn^  and  in  it  the  sale  of  the  property  is  mentioned, 
but  it  does  not  disclose  the  fact  of  part  of  the  produce 
having  been  paid  to  the  tenant  for  life.  But  supposing  that 
the  sale  had  produced  the  value  of  the  estate,  I  cannot  now 
decide  what  part  of  the  produce  belonged  to  the  remainder- 
man. I  cannot  dispute  the  correctness  of  the  value  put 
upon  the  interest  of  the  tenant  for  life.  It  was  ascertained 
by  Mr.  Morgan,  the  best  person  to  be  employed  at  the 
time ;  and  indeed  the  point  does  not  require  much  know- 
ledge ;  it  is  more  a  question  of  honesty  than  of  skill,  as  it 
goes  according  to  the  tables.  Looking  on  the  case  in  that 
light,  and  being  of  opinion  that  the  power  authorized  a 
sale  of  the  reversion,  it  appears  to  me  that  upon  this  point 
there  was  no  breach  of  trust.  There  was  certainly  in  the 
management  of  the  sale  very  great  inaccuracy,  and  if  the 
case  came  under  more  recent  circumstances  and  among 
different  parties,  I  might  make  a  very  different  decree. 

It  appears  from  the  opinion  on  the  case,  to  which,  of 
course,  I  look  for  the  facts,  not  the  law,  that  it  was 
advised  that  some  compromise  should  be  come  to.  It  is 
clear  from  the  lady's  letters  that  she  was  willing  to  com- 
promise, and  that  she  would  give  up  something  for  the 
benefit  of  her  father,  and  indeed  of  her  brother,  and  also 
that  she  was  able  to  judge  what  was  best  for  her  interest, 
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and  there  is  no  evidence  of  advantage  being  taken  of  her,  1843^ 
or  misrepresentation  being  made.  Under  these  circum-  Blackwood 
stances  an  arrangement  was  come  to  by  which  she,  for  a  Bobrowes. 
consideration  allowed  to  her  father,  released  Mr.  Black- 
wood. The  deed  of  1839  was  manifestly  prepared  on  the 
advice  of  Mr.  Blackhum^  the  highest  authority  which 
could  be  had  at  the  time,  and  by  this  deed  carefully 
perused  and  in  some  respects  altered  by  him,  relating  to 
certain  breaches  of  trust,  but  not  touching  on  that  which 
I  have  decided  to  be  no  breach  of  trust — the  others  cer- 
tainly were  breaches  of  trust,  namely,  lending  the  money 
to  Mr.  Latouche  and  Mr.  Brady  upon  their  personal 
security(a) — by  this  deed  the  parties  carried  out  an  agree- 
ment, which  they  had  previously  entered  into,  for  releasing 
Mr.  Blackwood,  and  this  deed  the  plaintiff  executed, 
knowing  the  amount  of  the  purchase  money  which  came 
to  her,  and  knowing  the  securities  upon  which  it  had  been 
invested,  and  which  she  was  willing  to  accept.  In  her 
letters  she  speaks  of  those  securities  witli  accuracy,  and 
describes  one  as  consisting  of  the  policy. 

I  understand  the  case  to  be  given  up  as  against  Mr. 
Blackwood,  and  it  would  certainly  be  very  diflScult  to 
succeed  in  it  against  him,  for  he  never  committed  any 
actual  breach  of  trust ;  he  was  liable,  I  think,  for  his 
neglect,  and  he  was  responsible  after  he  had  had  notice, 
but  the  plaintiff  chose  to  release  him,  and  he  gave  a 
valuable  consideration  for  the  release,  remitting  his  claim 
to  above  £1,500.  Colonel  Leslie  was  clearly  bound  in 
respect  of  the  breaches  of  trust,  and  he  and  his  representa- 
tive might  have  been   pursued  if   the  plaintiff  had   not 

(a)  See, Watts  v.  Girdles tonei  7  Jur.  501,  coram  Lord  Langdale,  M.  R. 
VOL.    H.  K  K 
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i«^3^ ^  estopped  herself  as  she  has  here.      I  do  not  rely  on  the 

Blackwood  technical  grounds  of  a  release  to  one  tmstee  being  a  re- 
BoHBowEs.  j^^^  to  the  other,  but  if  the  cestui  que  trust  says  to  one,  I 
release  you  from  all  liability  in  respect  of  certain  securities, 
and  I  am  willing  to  allow  the  money  to  rest  on  those 
securities,  the  case  does  not  seem  to  depend  on  mere 
technical  grounds.  If  she  had  said  to  Mr.  Blackwood,  I 
release  you,  but  I  do  not  intend  thereby  to  give  up  my  right 
to  call  upon  Colonel  Leslie  to  answer  for  his  default,  I  am 
not  called  on  to  consider  what  the  effect  would  be.  As  the 
case  stands  at  present,  I  look  upon  the  release  as  an  accept- 
ance of  the  securities  in  question. 

After  all,  what  is  the  complaint  in  respect  of  these 
securities!  It  is  admitted  as  to  one  that  it  is  a  very 
good  security,  the  debtor  being  a  gentleman  of  large  pro- 
perty ;  and  the  other  sum  is  secured  by  a  policy,  upon 
which  there  is  receivable  in  present  monies  a  large  bonus 
above  the  sum  secured,  as  of  course  it  is  worth  what  it 
would  fetch,  namely,  £4,200,  as  the  insurance  office 
would  give  that  sum  for  it.  In  the  result,  therefore,  the 
plaintiff  has  suffered  nothing.  If  she  could  have  impeached 
the  sale,  she  has  prevented  herself  from  exercising  that  right 
as  against  the  trustees,  by  having  taken  the  produce ;  and 
she  never  could  attach  liability  to  the  trustees  without 
impeaching  the  sale,  which  she  has  herself  confirmed.  Has 
she  then  any  right  as  against  Mr.  Borrowes  ?  He  was  not 
her  trustee,  but  he  acted  as  her  friend,  and  perhaps  so- 
licitor, in  the  sale,  but  the  whole  transaction  was  carried 
on  by  the  London  solicitors  of  all  parties.  Mr.  Borrowes 
was  only  an  agent,  and  if  an  agent,  it  must  have  been  of  the 
trustees  only ;  and  as  by  her  own  act  she  has  prevented  her 
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impeaching  the  condact  of  the  trustees,  how  can  she  affect        t8^ 
their  agent !  Bi.a«wood 

BOBBOWES. 

Then  it  would  seem  to  be  a  matter  of  course  to  dismiss 
the  bill  with  costs,  but  I  cannot  do  that;  there  was  so 
much  irregularity  in  the  early  transactions,  and  the  sale 
originally  being  wrong,  as  it  was  not  conducted  by  the 
trustees,  the  dismissal  of  the  bill  must  be  without  costs. 


LAW  CHANGES. 

In  Trinity  vacation,  1843,  the  following  law  changes 
have  taken  place : — 

The  Eight  Hon.  John  Badcliff^  L.L.D.,  Judge  of  the 
Prerogative  and  Consistorial  Courts,  died,  whereupon 
Richard  Keaiinge^  Esq.,  her  Majesty's  third  Sergeant,  was 
appointed  Judge  of  the  Court  of  Prerogative,  and  Joseph 
Radcliff^  Esq.  L.L.D.,  was  appointed  Judge  of  the  Con- 
sistorial Court. 

John  Ilowly^  Q.C.  was  appointed  her  Majesty's  third 
Sergeant,  in  the  place  of  Richard  Keaiinge^  Esq. 
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The  Bight  Hon.  A.  R.  Blah  resigned  hia  office  oi 
Remembrancer,  whereupon  Ackegan  Zfyle^  Eleq.  i 
Remembrancer,  was  appointed  Chief  Bemembrance 
William  Tigke  HanOUm,  Eeq^  was  appointed  I 
Remembrancer. 
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1843. 


M'DONNELL  v.  M'DONNELL. 

June  5 

Jlreviously  to  the  marriage  between   Michael  M'Donnell    Under  a  mar- 

riage  ag^ee- 

and  the  plaintiff,  the  following  settlement  was  executed  ;  ment,  **  That 

,  in  case  one  or 

"  As    a    marriage   is    about    to    be    solemnized   between  either  of  the 

parties  sur- 

"  Michael  M'Donuell  and  Margaret  Prendergast,  the  fol-  vives  the  other, 

the  survivor 

"  lowing  preliminaries  are  by  this  deed  fixed  and  agreed  shall,  in  case 

of  issue  leave 

"  upon,  viz  : — That  in  case  one  or  either  of  the  parties  sur-  to  said  issue 

two  thirds  of 
"  vives  the  other,  the  survivor  shall,  in  case  of  issue,  leave  whatever  pro- 
...  ,  .    1        r      1  perty  may  re- 

"  to  said  issue  two-thirds  of  whatever  property  may  re-  main,  retain- 

,  .    ,  ,  .  /•  mi        ^^9  ^^^  third," 

"  mam,  retaining  one-third  ;  or,  to  be  more  specific, — Ihat  subsequently 

"Michael   McDonnell  shall  settle  upon  any  children  he  mean,  that  if 

"  may  have  by  Margaret  Prendergast,  two-thirds  of  the  survived  he 

should  "  set- 
"  property  he  may  possess,  in  case  he  survives  her,    and  tie"  "two 

"  that  she,  Margaret  Prendergast,  shall  be  equally  bound  property  he 

may  possess,*' 
"  to  settle  and  hand  over  to  any  children  she  may  have  and  if  the  wife 

1         ^r*  'I      i-«»T-w  11  i«i  ^  survived,  she 

"  by    Michael    McDonnell,    two- thirds    of   any  property  should  "  set- 

......  tie  and  hand 

"  remaining  at  the  time.  over"  "  two 

thurds  of  any 
property  re- 

The  marriage  took  place,  and  there  was  issue  of  it  ono  "n^e." 

son,  who,  with  the  plaintiff,  survived  Michael  McDonnell,  the  wife  sur- 

vIvinfT  was  en« 
The  son  also  died  in  the  plaintiff^s  life  time.     The  defen-  titled  to  one 

dants  were  executors  and  legatees  of  Michael  McDonnell,  the  property, 

and  was  bound 
to  hand  over 
two  thirds 
immediately  to 
the  children. 

Semhle :  if  the  husband  had  survived,  his  obligation  would  have  been  confined  to  a  dis- 
position by  will. 

The  doctriuG  of  election  does  not  arise,  except  where  the  testator  having  something  of 
his  own,  gives  it  to  a  person  whose  property  he  gives  to  some  other  person ;  and  could  not 
arise  here,  where  all  the  testator's  property  was  bound  by  the  settlement. 
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1848.  Mr.  Moore,  Q.C.,  and  Mr.  MonaAan,  Q.C.,  with 

M'Do^NNELL  ^^  1^1^    ffuffhes,  for  the  pkintiff,^KX)ntended  tha 
McDonnell.  ^^  entitled,  under  the  settlement,    to   one-third  o 
husband^s  property ;  that  the  retaining  one-third  aj 
to  one-third  of  every  thing  which  the  husband  had. 

Mr.  Sergeant  Warren  and  Mr.  Armatrong^  Q.C., 
whom  was  Mr.  M^Dermoti,  for  the  defendanta,- 
tended  that  there  was  no  gift  of  one-third  of  the  host 
property  to  the  wife  ;  that  it  was  intended  that  the  i 
vor  should  keep  one-third  of  his  or  her  own  property  i 
and  that  the  husband's  one-third  passed  under  his  wi 

The  Lord  Chancellor. 

I  think  that  this  is  very  clear.  The  provision  is, 
if  one,  or  either,  survive  the  other,  (which  event 
probably  would  happen)  the  survivor  was  to  le^vc 
issue  two-thirds,  and  to  retain  one-third;  and  it  is 
that  the  husband  having  died  first,  is  not  bound  b 
settlement,  and  might  dispose  of  his  property.  Wha 
is  to  bo  done,  it  is  the  survivor  who  is  to  do  it.  The 
"  leave,"  would,  I  think,  in  the  case  of  the  husband, 
fine  the  obligation  to  a  disposition  by  will ;  it  could  h; 
be  intended  that  the  father  should  divest  himself,  i 
life  time  of  his  property,  in  favor  of  his  children ; 
had  been  the  survivor,  I  should  not  have  thought 
bound  to  make  the  disposition  in  his  life  time. 


What  follows  is  merely   explanatory.      [His  Lore 
read  the  clause  as  to  the  husband,  observing  on  the 
"  settle."]     This  is  confined  to  the  event  of  the  hus 
surviving,  which  has  not  happened,  therefore  the  chil 
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are  not  entitled  to  six  pence  under  it.     Then  there  is  the        1842. 
clause  as  to  the  wife,  in  which  the  phraseology  is  diflFer-  m*Donnell 
ent ;  she  is  not  merely  to  settle,  but  to  hand  over,  so  that  M'Donnell. 
I  consider  her,  though  entitled  to  retain  one-third,   bound 
to  transfer  the   two-thirds  to  the  children  immediately. 
The  clause  as  to  the  wife's  surviving,  refers  to  the  property 
mentioned  in  the   former   clause,  otherwise   the   husband 
dying  first  would  be  entitled  to  retain  the  whole  of  the 
property.     The  property  mentioned  in  the  former  clause  is 
wholly  the  husband's.     If  he  survive,  he  is  to  keep  one- 
third,  and  settle  two-thirds  of  the  property  he  may  possess. 
This  was  manifestly  the  intention  of  the  parties,  and  this 
is  one  of  the  few  cases  in  which  a  short  form  has  worked 
out  its  own  purposes. 


The  Counsel  for  the  plaintiff  then  stated  that  this  deci- 
sion of  his  Lordship  had  disposed  of  all  the  questions  in 
the  case,  as  the  plaintiff  took  the  remaining  two-thirds  as 
representative  of  the  son ;  but  the  counsel  for  the  defen- 
dants stated  that  the  husband  having  made  his  will,  and 
made  bequests  to  the  son  as  well  as  to  the  defendants,  a 
case  of  election  arose  against  the  plaintiff  as  representative 
of  the  son. 

The  Lord  Chancellor. 

This  cannot  be  a  case  of  election,  as  the  contest  here 

LL  2 
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must  be  against  those  who  are  entitled  to  the  sabj< 
both  bequests.  The  doctrine  of  election  depends  on 
later  in  effect  saying  this,  I  have  given  awaj  fron 
what  belongs  to  you,  but  I  have  given  jon  some 
else  which  belongs  to  me(a).  Here  the  testator  ha 
thing  to  give,  as  the  whole  was  bound  by  the  settlem 


"  Declare  that  according  to  the  tme  constmction  of  the  arti 
agreement  entered  into  previous  to  the  marriage  of  the  plaintii 
Michael  M*DonneIl  deceased,  the  plaintiff  was  entitled  to  one  third 
property  of  which  the  said  Michael  M'DonneU  died  possessed,  as 
Patrick  Joseph  M'DonneU,  her  son,  was  entitled  to  the  other  two 
thereof,  and  that  she,  as  the  personal  representatire  of  her  said  son, 
entitled  to  those  two  thirds. — Reg.  Lib,  1843. 


(a)  See  2  Sng.  Pow.  162. 


JOHNSTON  V.  KIEKWOOD. 

June  7. 

A  married    jf  HE  plaintiff  in  this  case  had  been  deserted  by  her  hus 

woman  de-  ^  ^ 

serted  by  her   twelve  years  before  the  filing  of  the  bill,  and  had  been 

husband,  who  •'  » 

had  left  the      ported  bv  her  brother  the  testator  up  to  the  time  o 

country,  being  r  ^  ir 

bequeathed  a  death:  and  he  by  his  will  devised  to  her  an  annuii 
legacy,  filed  a  •^ 

bill  for  the     twenty  pounds  a  year,  and  gave  her  a  legacy  of  one  hur 

without  nam-  pounds,  and  appointed   the  defendants   executors, 
ing  a  next         *  *  * 

friend,  ormak-  annuity  had  been  regularly  paid ;  but  the  executors  ha 
ingherhus-  ^  ts  J  r        ^ 

band  a  party,   heard    that    the    plaintiflPs  husband    was  still    aliv 

and  the  Court  * 

having  admit-  America,  they  refused  to  pay  the  legacy,  and  the  bill 

amend  her  biU 

in  Court  by 

naming  a  next 

friend,  and  making  her  husband  a  defendant,  and  charging  him  to  be  out  of  the  jui 

tion,  ordered  the  legacy  to  bo  brought  in,  and  the  interest  to  be  paid  to  her,  witli  1 

to  apply. 
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filed  for  the  purpose  of  compelling  payment,  and  evidence        ^^^^'     , 
was  gone  into  on  the  one  side  to  show  presumption  of  the    •^<^^^«t<^* 
husband's  death,  and  on  the  other  to  show  that  he  was 
still  alive. 


KiSKVOOD. 


Mr.  Moore^  Q«C.,  and  Mr.  Burke^  for  the  plaintiff. 

Mr.  Monahan^  Q.C.,  for  the  defendants,  stated  that  they 
were  willing  to  do  any  thing  that  the  Court  would  direct. 

The  Lord  Chancellor  said  that  he  would  give  leave  to 
the  plaintiff  to  amend  her  bill  in  Court,  by  naming  a  next 
friend  for  herself,  and  making  her  husband  a  defendant, 
charging  him  to  be  out  of  the  jurisdiction,  and  that  his 
Lordship  would  beforg  he  rose  decree  the  legacy  to  be 
paid  into  Court,  and  the  interest  paid  to  the  plaintiff, 
with  liberty  to  apply.  The  costs  of  all  parties  to  come 
out  of  the  legacy. 


Let  tho  plaintiff  be  at  liberty  to  amend  her  bill  by  adding  as  her  next 
friend ,  and  making  George  Johnston,  her  husband,  a  party  defend- 
ant in  this  cause,  and  charging  him  to  be  out  of  the  jurisdiction,  and  to  have ' 
abandoned  the  plaintiff,  his  wife.  •  ♦  •  •  • 

And  let  the  said  Accountant-General  draw  on  the  Governor  and  Company 
of  the  Bank  of  Ireland,  in  favour  of  the  plaintiff,  Jane  Johnston,  or  her 
attorney  thereto  lawfully  authorised,  for  the  interest  and  dividends  from 
time  to  time  to  accrue  on  the  said  stock  when  so  transferred  as  aforesaid, 
untU  further  order  of  the  Court.  •  •  •  •  , 

And  let  the  parties  be  at  liberty  to  apply  to  the  Court  as  there  may  be  oc- 
casion.— Reg.  Lib,  1843. 
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1843. 


O^SULLIVAN  V.  M'SWEENY. 

Jmmt  7. 

An  ejectment  jVXuBTAGH    O'SuLLivAN  beiDg  Seized  in  fee  of  Sharkey 

having  been 

broofirht  by  Island,  situated  in  the  river  Kenmare,  County  Kerry,  died 
four  copvce- 

ncn  for  four    in  1800,  and  his  son  Sylvester  O'Sullivan  thereupon  went 

parts   ofa.^  .  ,  .         _         -»-,•%%• 

moiety  of  an  mto  possession,  and  SO  continued  nntil  his  death  in  1809. 
the  owT^  of  1^^  d'^  intestate  and  without  issue,  leaving  one  sister,  a 
moiety,  uid  ^^^^-  Browne,  and  four  nieces  by  another  sister,  Eliza 
beerT^taken  on  O'^Sullivan,  his  alleged  co-heiresses.  Upon  Sylvester's 
the  ^ic^ti-^  death,  the  island  was  taken  possession  of  by  four  persons, 
^raons  ^  ^^^  cousins,  and  against  thera  Mrs.  Browne,  in  1810, 
thriwsore  oT  brought  an  ejectment,  laying  a  joint  demise  in  the  names 
cijamedraud  ^^  ^^^  ^^^  ^®^  nieces  and  their  husbands,  and  separate 
twenty  years  ^^miscs  in  the  names  of  the  same  persons,  and  she  reco- 
ses^slorT,  iht  ^ered  judgment  and  was  put  into  the  sole  possession,  and 
ih7piZtk^r®''  continued  until  1815,  when  the  defendant  Peter 
poiSteUved,  M'Sweeny  having  married  Mrs.  Browne's  only  daughter, 
ffumentof*''  ^^^  island  was  settled  on  them,  and  they  took  possession, 
coirt  abo^vo  ^^®-  Browue  died  in  1824.  In  1828,  the  nieces,  or  those 
for  the  leMors  claiming  through  them,  brought  an  ejectment  against  the 
al  ?o'' Uire"^  M'Swoenys,   but  did   not   prosecute   it.      In   1834,    they 

fourthn,  but 
8ot  aside  the 
verdict  as  to 

one  fourth ;  a  new  ojoctment  was  brought  for  this  one  fourth  by  the  claimant  of  it ;  the 
same  defences  were  sot  up,  and  a  verdict  was  found  for  the  plaintiff,  but  a  bill  of  except^ 
ions  bcin^f  taken  by  the  del'ondant,  a  new  trial  was  directed,  in  which  the  defendant  admit- 
ted the  pedigree,  and  only  relied  on  the  adverse  possession,  and  a  verdict  was  found  for 
the  plaintiff,  and  was  confinned  by  the  Court  above ;  a  bill  was  then  filed  by  the  coparce- 
ners against  the  defendants  at  law,  for  a  partition,  and  an  account  of  mesne  profits,  and  the 
defendants  set  up  the  old  defences  of  illtgitiniacy  and  adverse  possession.  Held,  that  the 
plaintiffs  were  entitled  to  a  decree  witliout  an  issue  at  law.  Sccvs  semhle^  if  the  pedigree 
bad  not  been  admitted  at  the  last  trial,  and  the  question  there  had  not  been  the  same  as  in 
the  first  case  and  the  present  suit»  as  the  partition  would  operate  as  a  perpetual  injunction. 
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commenced  a  new  ejectment,  which  was  tried  at  the  ^^^^-  ^ 
summer  assizes  of  1837.  At  the  trial,  the  defendants  O'Sullivan 
endeavoured  to  prove  that  Sylvester  O'Sullivan  and  his  M'Sweeky. 
sister  Eliza  were  illegitimate,  as  being  born  before  the 
marriage  of  Murtagh  O'Sullivan  and  his  wife,  and 
that  Mrs.  Browne  was  legitimate,  as  being  bom  after  the 
marriage ;  they  also  relied  upon  more  than  twenty  years 
adverse  posssession.  The  lessors  of  the  plaintiflF  obtained 
a  verdict,  the  judge  at  Nisi  Prius  reserving  certain  points 
for  the  opinion  of  the  Court  above,  which  being  argued  in 
Michaelmas  Term,  1837,  judgment  was  given  for  the 
plaintiflFs  as  to  three-fourths  of  their  moiety,  but  the  ver- 
dict was  set  aside  as  to  the  remaining  one-fourth,  on  the 
ground  that  the  demise  as  to  it  was  in  the  name  of  the 
eldest  son  of  a  deceased  niece,  Margaret  O'Sullivan,  instead 
of  being  in  the  name  of  Justin  O'^Sullivan,  her  husband, 
entitled  as  tenant  by  the  curtesy.  In  1838,  Justin  O'Sul- 
livan brought  his  ejectment,  when  the  defendants  relied  on 
the  same  defences  as  at  the  previous  trial,  and  the  jury 
found  for  the  plaintiff.  The  defendants,  however,  having 
taken  a  bill  of  exceptions,  a  new  trial  was  directed  to  be 
had,  on  the  ground  that  the  question  of  adverse  possession 
should  have  been  left  to  the  jury.  The  new  trial  took 
place  in  1839,  and  at  it  the  defendant  relied  only  upon 
there  having  been  adverse  possession.  The  jury  found  for 
the  plaintiff;  and  a  further  bill  of  exceptions  having  been 
taken  by  the  defendant,  the  Court  above,  in  1840,  confirmed 
the  verdict.  The  defendants  continuing  to  obstruct  the 
plaintiffs^  possession,  the  present  bill  was  filed  for  a  par- 
tition and  an  account  of  mesne  profits.  The  defendants 
by  their  answer  and  proofs  set  up  the  same  defences  of 
illegitimacy  and  adverse  possession. 
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1848. 

O'Sdllivah^      Mr.  Moore^  Q.C.,  Mr.  Freeman^  Q.  C,  and  Mr.  •/.  Leaky ^ 

for  the  plaintiffs. 


V, 

M*SwEEifr 


\ 


Mr.  Sergeant  TTanwi,  Mr.  Pigoi^  Q.C.,  and  Mr.  JSutt, 
for  the  defendants. — We  have  had  possession  from  1810  to 
1838.  [Lord  Chancellor. — You  cannot  put  your  posses- 
sion higher  than  from  1810  to  1834.]  We  have  very 
strong  eyidence  of  illegitimacy,  and  are  entitled  to  an  issue 
at  law.  [Lord  Chancellor. — I  cannot,  of  course,  sit  here 
to  decide  the  question  of  legitimacy ;  the  question  of 
adverse  possession  has,  I  think,  been  already  disposed  of, 
and  I  should  have  no  hesitation  in  adopting  the  verdicts 
upon  the  question  of  legitimacy,  except  on  this  view  of  the 
case, — the  partition  would  have  to  be  carried  into  execution 
by  deeds  to  be  executed  by  the  parties,  which  would  operate 
as  a  perpetual  injunction.  Is  then  the  title  in  such  a  state 
that  I  could  decree  a  perpetual  injunction!  I  am  afraid 
that  there  has  not  been  a  sufficient  number  of  trials.] 

It  appeared  from  the  judge's  note  of  the  trial,  that  the 
defendant  had  at  the  last  trial  in  1839,  admitted  the  pedi- 
gree of  the  then  plaintiff^s  wife  as  stated  by  him,  (and  which 
he  traced  through  his  wife's  mother,  Eliza  O'SuUivan  and 
Sylvester  O'SuUivan,  as  legitimate  children  of  Murtagh 
O'Sullivan,)  and  only  relied  on  the  adverse  possession. 

The  Lord  Chancellor. 

That  binds  the  defendants ;  I  would  not,  independently 
of  this  admission,  have  now  granted  a  decree  which  would 
operate  as  a  perpetual  injunction  ;  but  as  there  have  been 
three  trials,  and  plenty  of  opportunity  to  have  the  question 
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decided,  and  then  in  this  last  trial,  where  there  was  pre-  ^  ^^^^'  ^ 
cisely  the  same  question,  the  defendant  gave  up  disputing  ^  Sullivan 
the  legitimacy,  and  admitted  the  pedigree,  I  can  have  ^'Sweeny. 
no  hesitation^in  making  the  decree  prayed  for. 


STACPOOLE  V.  STACPOOLE. 


June  9. 

J3y  indenture  of  the  8th  of  October,  1767,   being  the     a.  upon  his 

settlement  executed  previously  to  and  in  contemplation  of  ^sisJTeing 

the    marriage    of    George    Stacpoole    senior    with  Ann  a  will,  to  a 

Lysaght,  Andrew  Lysaght,   the   lady'*s  father,   conveyed  terest  or  possL 

the  lands  of  Bally fadeen,  Moyraore,  and  Knockerskeagh,  of  OdMngme 

to  the  use  of  himself  for  life,  and  after  certain  other  prior  conveyed  it  by 

limitations,  none  of  which  came  into  operation,  to  the  use  lease  to  the 

use  of  him- 
self for  life, 
remainder 
among  the  is- 
sue of  the  marriage  in  the  usual  course  of  strict  settlement,  remainder  among  his  brothers 
for  certain  interests  with  the  ultimate  reversion  to  himself  and  his  heirs;  in  1816,  the  event 
upon  which  he  became  entitled  to  the  possession  occurred,  but  he  did  not  take  advantage 
of  it;  in  1827,  upon  his  second  marriage,  he  by  deed  reciting  that  under  the  settlement 
of  1815,  he  had  a  reversion  in  fee,  expectant  on  the  failure  of  issue  male  of  his  former 
marriage,  covenanted  to  settle  the  reversion  upon  the  issue  of  the  second  marriage ;  A. 
died  in  1835,  and  all  the  issue  of  the  first  marriage  failed  in  1840 ;  in  1841,  the  issue  of  the 
second  marriage  filed  their  bill  against  the  person  from  whom  the  estate  should  have 
shifted  in  1616,  praying  that  they  should  be  declared  entitled  to  the  estate.  Held,  that 
they  stood  in  the  place  of  A.,  and  as  the  statute  of  hmitations  would  have  barred  all  his 
right,  so  it  barred  them,  a  man  not  being  able  after  the  statute  has  begun  to  run,  to 
make  new  rights  by  executing  settlements,  and  semble,  this  would  have  been  so,  had  the 
issue  of  the  first  marriage  been  the  claimants,  the  conveyance  in  1815  not  giving  any 
legal  interests,  and  a  lease  and  release  not  being  capable  of  operating  by  estoppel. 

The  deeds  of  1815  and  1827  also  comprised  property,  of  which  A.  was  seized  of  an 
equitable  estate  in  possession.  Heldf  that  the  limitations  in  the  deed  of  1815,  to  the  colla- 
teral relations,  were  voluntary,  and  that  the  issue  would  have  been  entitled  to  a  conveyance 
of  the  legal  estateas  a  specific  performance  of  the  articles  of  1 827,  against  the  collateral  re- 
lations, but  that  the  point  did  not  arise  in  this  case,  the  contest  being  only  between  equities. 
The  limitations  as  to  some  of  the  estates  included  in  the  shifting  clause,  having  been 
barred  by  a  recovery,  suffSered  by  the  person  who  had  an  estate  tail  therein,  the  shifting 
clause  semble  could  not  take  effect,  as  to  any  of  the  estates. 

Part  of  the  estate  in  the  shifting  clause  was  sold  to  pay  off  a  family  charge,  to  which  it 
was  subject  at  the  date  of  the  will,  this  eemble  would  not  prevent  the  operation  of  the 
shifting  clause. 
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.  '^^-  ^  of  G^rge  Staopoole  for  life,  remainder  to  trustees  to 
Stacpoolb  preserve  contingent  remainders,  remainder  subject  to  a 
Stacpoolk.  jointure'^for  the  intended  wife,  "  to  the  use  and  behoof  of 
^^  all  or  any  such  one  or  more  of  the  sons  of  the  body  of 
"  the  said  George  Stacpoole  by  the  said  Jane  Lysaght, 
*^  for  such  estate  and  estates,  not  exceeding  or  larger  than 
^'  an  estate  or  estates  in  tail  male,  and  in  such  parts, 
'^  shares,  proportions,  manner,  and  form,  with  or  without 
^^  power  of  revocation,  as  the  said  George  Stacpoole  at  any 
*'  time  or  times  during  his  life,  by  any  deed  or  deeds, 
'^  writing  or  writings  under  his  hand  and  seal  attested  by 
^'  two  or  more  credible  witnesses,  or  by  his  last  will  and 
^'  testament  in  writing,  shall  direct,  limit,  give,  or  appoint 
^^  the  same,  and  in  default,''*  to  the  first  and  other  sous  of 
George  Stacpoole  successively,  in  tail  male,  remainder 
over. 

There  was  issue  of  the  marriage,  six  sons,  George, 
Andrew,  Mathias,  Hugh,  William  Henry,  and  Michael. 

On  the  marriage  of  George  Stacpoole  junior,  George 
Stacpoole  senior  by  indenture  of  the  14th  of  January, 
1802,  conveyed  certain  hinds,  including  the  lauds  of 
Clonroad  and  Liffords,  to  the  use  of  George  junior,  in 
tail  male,  with  remainder  to  the  use  of  the  five  younger 
sons  of  George  senior,  successively  in  tail  male. 

On  the  marriage  of  Andrew  Stacpoole,  his  father  settled 
on  him  and  his  issue,  amongst  other  property,  an  interest 
in  the  lands  of  Mountcashel,  with  a  proviso  that  such  in- 
terest should  cease  in  case  George  Stacpoole  junior  should 
die  without  issue,  and  "  that  thereby"  Andrew  should  be- 
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come  seized  under  the  limitations  in  remainder  in  George        '^^^-    ^ 
Stacpoole  junior's  marriage  settlement.  Stacpoolb 

Stacpoolb. 

George  Stacpoole  senior  made  his  will,  bearing  date  the 
28th  of  April,  1811,  and  having  thereby  recited,  amongst 
other  things,  that  under  his  marriage  settlement  he  had 
power  to  appoint  the  lands  of  Ballyfadeen,  Moymore,  and 
Knockerskeagh,  proceeded  as  follows  : — "  I  now,  therefore, 
"  in  exercise  of  the  power  so  vested  in  me  as  aforesaid, 
^^  appoint,  give,  and  devise  all  the  said  lands  of  Ballyfa- 
"  deen,  Moymore,  and  Knockerskeagh,  to  said  Hugh  Lord 
"  Massy  and  his  heirs,  in  trust  and  to  the  several  uses 
^^  and  purposes  herein  mentioned,  that  is  to  say,  the  said 
^^  lands  of  Ballyfadeen  and  Moymore,  (subject  to  £80, 
"  part  of  the  head  rent  of  ^122)  to  the  use  of  my  third 
''*'  son,  Mathias  Stacpoole,  for  and  during  his  natural  life ; 
"  remainder  to  the  said  Hugh,  Lord  Massy  and  his  heirs, 
"  in  trust  to  support  the  contingent  uses  hereinafter 
"  from  being  barred  or  destroyed,  and  for  that  purpose  to 
^^  make  entries  and  bring  actions,  as  the  case  may  require, 
^'  but  to  permit  the  said  Mathias  Stacpoole  to  receive  the 
"  rents  and  profits  thereof,  during  his  natural  life ; 
^^  and  from  and  after  the  decease  of  the  said  Mathias 
"  Stacpoole,  remainder  of  said  lands  of  Ballyfadeen  and 
"  Moymore  to  the  use  of  the  first  and  every  other  son  and 
^^  sons  of  the  body  of  the  said  Mathias  Stacpoole,  lawfully 
"  to  be  begotten  successively,"  "  and  for  default  of  such 
"  issue,  remainder  of  said  lands  of  Ballyfadeen  and  Moy- 
^*  more,  together  with  the  said  lands  of  Knockerskeagh, 
"  (which  I  now  hereby  give,  devise,  and  appoint,  immedi- 
"  ately  after  my  death,  subject  to  the  payment  of  ^42, 
"  part  of  said  outgoing  rent  of  i?122)**  to  his  sons, 
Michael,  William  Henry,  Hugh,  and  Andrew,  and  their 
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1643.  respective  sons  successively,  in  like  manner  as  thereinbei 
Stacpoole  limited  in  respect  of  Mathias  and  his  sons,  with 
Stacpoole.  ultimate  reversion  to  his  own  right  heirs.  The  testa 
by  his  will  also  devised  several  estates  to  his  several  b 
respectively,  but  these  limitations  are  for  the  purposei 
this  statement  sufficiently  referred  to  by  the  testate 
codicil,  bearing  date  the  5th  of  September,  1812,  by  wh 
he  provided  as  follows : — '^  Item,  in  case  my  eldest  s 
^^  George  Stacpoole,  Esq.,  shall  die  vrithout  having 
^*  son  of  his  body  lawfully  issuing,  at  the  time  of 
'^  death,  or  of  which  his  wife  shall  be  then  eneeii 
"  whereby  my  second  son,  Andrew  Stacpoole,  if  then  1 
"  ing,  or  his  son  Cteorge,  or  other  son  or  grandson  of  i 
'^  said  Andrew,  will  be  entitled  unto  and  succeed  ui 
'^  the  several  estates  in  my  said  son  Greorge's  marri; 
^^  settlement,  and  as  same  are  in  such  event  limited 
'^  the  said  Andrew  and  his  issue  male,  and  as  the  s 
"  Andrew,  if  then  living,  or  his  son  George,  or  ot] 
"  son  or  grandson  of  the  said  Andrew,  will,  in  the  s 
"  event,  succeed  to  the  lands  of  Cragbrien,  Dromquin,  a 
*'  Forrene,  under  the  devise  thereof  in  my  said  i 
"  contained,  in  such  event  I  hereby  revoke  the  de\ 
^^  made  to  him  the  said  Andrew,  in  and  by  my  said  w 
"  of  the  said  lands  of  Lahensy,  Ardnakelly  and  Duog 
*^  and  in  case  my  son,  Major  Hugh  Stacpoole,  shall 
"  living  at  the  time  of  my  son  the  said  George'^s  de; 
^^  without  male  issue  as  aforesaid,  I  devise  and  bequea 
^^  in  these  events,  the  said  lands  of  Lahensy,  Ardnakel 
"  and  Duogh,  to  the  said  Hugh  Stacpoole,  and  the  h( 
S  "  male  of  his  body  lawfully  issuing,   (subject  to  ^20 

*'  year  of  the  head  rent  payable  to  my  head  landl 
"  thereout,  and  subject  to  the  said  annuity  for  the  s 
^^  Michael)  in  lieu  and  exchange  for  the  lands  of  Bal 
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"  voida,   Ballyhyan,  and  Ballyla,  and  Rannah,  which  I  ^     ^^^'    ^ 

"  devised  to  him  by  my  said  will.     But  in  case  my  said    Stacpoolb 

"  son,  Hugh,  shall  not  be  living  at  the  time  of  the  decease   Stacpoole. 

"  of  my  said  son  George  without  issue  male  as  aforesaid, 

"  and  if  my  son,  William  Henry  Stacpoole,  shall  be  then 

**  living,  then,  in  that  event,  I  devise  the  said  lands  of 

"  Lahensy,  Ardnakelly,  and  Duogh,   (subject  to  the  said 

"  proportion  of  the  head  rent  and  the  said  annuity)  to 

"  him,  the  said  William  Henry  Stacpoole,  and  the  heirs 

"  male  of  his  body  lawfully  issuing  ;  but  in  case  my  said 

"  son,   William,  shall  not  be  living  at  the  time  of  the 

"  decease  of  my  said  son  George  without  issue  male  as 

^'  aforesaid,  then,  in  that  event,  if  my  said  son  Michael 

"  Stacpoole  shall  be  then  living,  I  devise  the  said  lands  of 

^^  Lahensy,  Ardnakelly,    and    Duogh,   to   him,  the   said 

^'  Michael,  and  the  heirs  male  of  his  body  lawfully  issuing ; 

'^  and  I  also  devise  the  said  lands  of  Ballyvoida,  Bally- 

'^  hyan,  and  Ballyla  (subject  to  £100  a  year  of  my  said 

^'  landlord's  rent)  and  also  the  said  lands  of  Rannah,  to 

^'  my  said  son,  Michael,  if  he  shall  be  living  at  the  time 

"  of  the  death   of  my    said  son   George    without  issue 

'^  male  as  aforesaid,  and  to   the  heirs  male  of  the  said 

^*  Michael's  body  lawfully  issuing,  in   lieu  and  exchange 

"  for  the  lands  of  Enockerskeagh,   devised  to  him  by  my 

^^  said  will ;  and  if  my  son  Mathias  Stacpoole  shall  be 

^^  living  at  the  time  of  the  said  George's  death  without 

^^  issue  as  aforesaid,  then.  I  devise  the  said  last  mentioned 

^^  lands    of    Enockerskeagh    and    Rannah    to    the    said 

*^  Mathias  and  the  heirs  male  of  his  body  ;  and  as  to  the 

^^  said  lands  of  Ballyvoida,  Ballyhyan,  and  Ballyla,  upon 

**  the   event   of  the  said   Michael's   death,    or  upon   the 

^^  event  of  his  not  succeeding  to  the  said  lands,  I  devise 

^'  and  bequeath  the  said  last  mentioned  lands  to  the  said 
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'^ . ' 

Stacpoolb 

o. 
Stacpoolb. 


*^  William  Henry  Stacpoole  and  his  heirs  male, 
^'  remainder  to  the  said  Mathias  Stacpoole  and  his  1 
^'  male.*^  The  above  lands  were  held  upon  leasee 
lives  renewable  for  ever.  The  testator  died  in  the 
1813.  At  the  time  of  the  testator^s  making  his  will 
right  to  the  lands  of  Clonroad  and  Liffords  was  b 
contested  by  a  stranger,  and  the  testator  was  subseque 
declared  never  to  have  been  entitled  thereto. 


In  1815,  Mathias  being  about  to  be  married,  a  se 
ment  was  executed  on  the  15th  of  September  in  that  j 
whereby  Mathias,  after  reciting  his  title  to  Ballyfai 
and  Moymore,  and  that  he  was  also  entitled  mnder 
will  and  codicil  of  Gteorge  Stacpoole  senior,  ^^  and  v 
^'  certain  contingencies  therein  specified,  to  the  land 
*^  Bannah  and  Knockerskeagh,"  granted  '^  the  said  lane 
"  Ballyfadeen,  Moymore,  Bannah,  and  Knockerske 
''  with  their  and  each  of  their  rights,  manors,  and  i^j 
'^  tenances,  and  all  the  right,  title,  and  interest  of  the 
''  Mathias,  of,  in,  and  to  the  said  lands  and  every  of  th 
^'  under  the  said  hereinbefore  in  part  recited  indentui 
"  lease  for  three  lives,  or  under  the  said  will  of  his  fathei 
"  in  any  other  manner  whatsoever,**'  to  the  use  of  Mat! 
Stacpoole  for  life,  remainder  subject  to  a  jointure  for 
intended  wife,  to  his  first  and  other  sons  successively 
tail  male,  remainder  as  to  Knockerskeagh  and  Bannal 
the  daughters  of  the  marriage,  and  as  to  Ballyfad 
and  Moymore,  to  Mathias's  brothers,  Michael,  Willi 
Henry,  Hugh,  and  Andrew,  and  their  issue  malerespectiv 
successively,  with  the  ultimate  remainder  to  Mathias, 
heirs  and  assigns.  The  deed  also,  after  reciting  that  Mat! 
would  only  be  tenant  in  tail  of  Rannah  and  Knockerskea 
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contained  a  covenant  by  him,  that  "  in  case  he  shall  become  ^     ^^^'    ^ 
"  entitled  to  the  said  lands  under  the  said  will/'  he  would   Stacpooli: 
levy  fines  and  suffer  recoveries  to  bar  the  entail.     The  Stacpoole. 
marriage  took  place,  and  there  was  issue  of  it,  two  sons. 

George  Stacpoole,  junior,  died  in  the  year  1816  without 
issue,  and  thus  the  event  upon  which  the  shifting  clause 
was  to  take  effect  happened,  but  Andrew  Stacpoole  by  his 
answer  stated  that  the  family's  interest  in  the  lands  of 
Clonroad  and  Liffords  was  evicted  after  the  death  of  George 
Stacpoole  senior,  by  a  decree  of  the  House  of  Lords  in  the 
case  of  Gore  v.  Stacpoole^  made  in  the  year  1813,  and  that 
the  lands  of  Cragbrien,  Dromquin,  and  Forrene  were,  after 
they  came  into  his  possession,  sold  under  the  decree  of  the 
Court  to  raise  family  charges,  and  therefore  submitted 
that  these  lands  forming  a  considerable  part  of  the  settled 
lands,  and  not  being  capable  of  shifting,  the  shifting  clause 
must  be  considered  to  have  been  defeated,  and  that  he, 
Andrew,  having  continued  in  undisturbed  possession  since 
1816,  of  the  rest  of  the  lands,  the  plaintiffs  were  barred 
by  the  statute  of  limitations. 

In  1827,  Mathias  Stacpoole's  first  wife  having  previously 
died,  he  married  a  second  time,  and  by  indenture  of  settle- 
ment of  the  11th  of  June  in  that  year,  by  which  it  was 
amongst  other  things  recited,  that  by  the  settlement  of 
1815,  '^the  lands  of  Moymore  and  Ballyfadeen,  Bannah 
^^  and  Knockerskeagh,  of  which  the  said  Mathias  was 
^^  seized  or  entitled  to,  were  settled  on  the  said  Mathias 
'^  Stacpoole  for  life,  with  remainder  to  his  first  and  other 
^^  sons  by  the  said  Ellen  Pilkington,  his  then  intoided  wife, 
*^  and  the  said  Mathias  Stacpoole  by  said  deed  has  now  an 
^*'  estate  for  life  of  and  to  the  said  lands,  with  a  reversion 
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^^^  "  expectant  upon  the  failare  of  issue  male  by  the  said  J 
Stacpoolk  ii  Pilkington,  his  first  wife,*"  and  that  there  were  two 
stactoole.  Qf  ii^Q  fijgi;  marriage,  Mathias  StaqxK>le  covenanted 
the  father  of  his  then  intended  wife,  that  in  case  oi 
death  of  the  two  sons  of  the  first  marriage,  ^^  without  i 
"  male,  whereby  the  reversion  expectant  upon  said  ei 
*'*'  reserved  to  the  said  Mathias  Stacpoole,  by  his  settlei 
''  upon  his  marriage  with  Ellen  Pilkington,  shall 
'^  effect,"  he  would  settle  the  said  lands  so  as  to  seci 
jointure  to  his  then  intended  wife,  and  subject  theret 
the  first  and  other  sons  of  the  then  intended  man 
successively  in  tail  male,  remainder  to  the  daughters 
their  heirs  as  tenants  in  common.  Of  this  marriage  t 
was  issue  two  daughters  only,  the  plaintifib.  The 
sons  of  Mathias  by  his  first  marriage  died  under  age 
without  issue,  the  one  in  1834,  the  other  in  1840.  Mat 
Stacpoole  died  in  March,  1835. 

The  original  bill,  which  was  filed  on  the  7th  of  Octo 
1841,  prayed  that  the  trusts  of  the  settlement  of  1827 
respect  of  the  lands  of  Ballyfadeen,  Moymore,  Knoc 
skoagh,  and  Bannali,  should  be  carried  into  execut 
that  the  limitations  in  the  settlement  of  1815,  to 
collateral  relations,  should  be  declared  void  as  against 
plaintifis,  and  that  deeds  of  conveyance  of  the  several  la 
should  be  executed  by  the  proper  parties.  By  the  bil 
amended  on  the  4th  of  October,  1842,  all  prayer  for  re 
in  respect  of  the  lands  of  Bannah,  was  omitted. 


To  this  bill  the  defences  already  mentioned,  in  respec 
the  shifting  clause,  were  made ;  and  Andrew  Stacpoole  \ 
stated,  that  being  advised  that  under  his  father^s  will  he 
entitled  in  quasi  tail  to  the  lands  of  Lahensy,  Ardnake 
and  Dough,  he  had  by  indenture  of  the  19th  of  July,  18 
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barred    such   entail,  and   all   remainders   and   limitations        ^^^'    ^ 

subsequent  thereto,  and  all   the  defendants  insisted  that  Stacpoolk 

the  appointment,  by  George  Stacpoole  senior  to  Mathias,  Stacpoolb. 
of  Ballyfadeen  and  Moymore,  was  excessive  and  bad. 

Mr.  Moore^  QC.,  with  whom  were  Mr,  G^Brien^  Q»C., 
and  Mr.  H.  G,  Hughes^  for  the  plaintiffs. — The  doc- 
trine of  cy  pres  is  applicable  here.  The  intention  of  the 
testator  was  that  Michael  should  not  take  until  the  issue  of 
Mathias  had  been  exhausted.  The  cases  of  C/utpman  v. 
Brown(a)^3,ud  Nichol  v.  Nichol{h)^  are  applicable;  there  on 
a  limitation  to  an  unborn  son  for  life,  remainder  to  his  first 
and  other  «ons  in  tail,  the  unborn  son  was  held  to  take  an 
estate  tail  to  effectuate  the  general  intent  that  the  estate 
should  continue  in  the  family  of  the  unborn  son,  though 
there  was  a  particular  intent  that  the  unborn  son  should 
only  take  for  life,  and  that  his  issue  should  take  as  pur- 
chasers in  tail,  which  the  law  would  not  permit.  So  here, 
where  there  are  like  general  and  particular  intents,  and 
the  particular  intent  here  also  cannot  take  effect  by  reason 
of  a  rule  of  law,  which  invalidates  the  appointment  to 
Mathias'  children,  the  general  intent  will  be  effected.  In 
Griffith  V.  Harrison {c)y  Lord  Kenyan  and  Mr.  Justice 
Grose  decided  in  favour  of  the  construction  I  am  contendinjs: 
for,  and  the  other  judges  differed  from  them  only  in  the 
construction  of  the  terms  of  the  power.  Then  the  collateral 
relations,  who  claim  under  the  settlement  of  1815,  are  mere 
volunteers,  Johnson  v.  Legard{d),  [Lord  Chancellor. — 
That  was  at  law;  the  question  is,  will  equity  interfere  against 
volunteers,  and  execute  your  executory  contract.     It  is  a 


(a)  3  Burr.  1626. 

(6)  2  W.  Bl.  1159.  (c)  4  T.  R.  737  :  3  B.  C.  C.  410. 

(rf)  6  M.  «c  S.  60:  3  Mad.  283 ;  Turn.  &  R.  2Hl. 
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^^^^ question  of  the  first  impression.]     The  point  was  dec 

siACFooLE    j^   ^^^j,i^  ^    M!tcheU(a).     The  Statute  of  Limitatio 

Stacpoole.   relied  on  in  respect  of  tlie  shifting  clause ;  but  we  say 

however  Matthias  himself  might  have  been  barred  b} 

statute,  those  claiming  under  the   settlements  of  181 

1827,  cannot  be  prejudiced  by  his  laches. 

The  SoUcitor-Gemral  and  Sir  C.  M.  G^Loghlen^ 
whom  was  Mr.  Pigot^  QO.,  for  Andrew  Stacpoole.— 
doctrine  of  Pitt  v.  Jackson  is  not  to  be  extended,  Brud 
y.  Ehoes{h)^  and  it  was  a  case  of  an  executory  trust,  ai 
was  not  a  direct  decision  against  persons  entitled  in  de: 
of  appointment,  because  there  Mary  Smith  was  ent 
quacunque  rid.  Humherston  v.  ffumber8t(m(c)  was  alst 
case  of  an  executory  tnist.  The  cases  cited  by  Mr.  3l 
are  on  the  construction  of  wills,  not  powers.  In  Bobi 
V.  £[ardc<istle{d)y  the  point  was  not  before  the  Court. 
Griffith  V.  Harrison^  the  judges  were  divided,  and  ] 
Thurhw  seems  to  have  disapproved  of  Lord  Kenyavfs 
struction.  Routledge  v.  Dorr€l{e)  is  a  decision  agj 
applying  the  cy  pres  doctrine  in  such  a  case,  though  in 
that  was  a  case  of  personal  estate.  There  is  a  MS. 
tiim  by  Lord  Bedesdale^  tliat  the  cy  pres  doctrine  is 
applicable  to  executory  trusts(/).     The  decisions  on  ei 


(a)  8  Ves.  100.  (i)  I  East.  442.  (c)  1  P.  W.  332. 

(<f)  2  T.  K.  241,  380,  781  :  2  B.  C  C.  22,  344. 
(e)  2  Ves.  Jun.  3.')7. 
(/)  In  Vanderplank  v.  King,  coram  V.  C.  Wigram,  May  3,  18^ 
Jurist,  548,  the  Vico-Chancellor  speaking  of  the  case  of  Pitt  v.  Ja 
says, — p.p.  550,  552, — "  Probably  very  few  judges  of  less  weight 
Lord  KenyoH  would  hare  established  the  doctrine  so  successfully 
did.  On  referring  to  Sir  E,  Sugden,  (Pow.  vol.  2,  p.  ()0-65)  it  appeal 
all  the  judges  having  gotten  his  high  authority  for  it,  thought  they 
safely  follow  the  doctrine,  that  you  may  sacrifice  what  I  call  the  pari 
intention  to  the  general   intention,  when  once   established.     Takioj 
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tory  trusts  do  not  apply  to  the  case  of  executed  trusts,  , 
The  event  upon  which  the  shifting  clause  was  to  come  into 
operation  has  not  happened,  on  account  of  Lifford  and 
Clonroe  having  been  evicted  by  title  paramount,  and  having 
therefore  never  come  to  Andrew  ;  other  estates  also,  which, 
for  the  shifting  clause  to  be  carried  out,  should  have  shifted, 
have  been  prevented  from  doing  so  by  being  sold  for  family 
charges,  Fazakerly  v.  Ford  {a).  Independently  of  this,  the 
recovery  of  1814  barred  the  clause,  Page  v.  Haywood  (6), 
Doe  V.  TJie  Earl  of  Scarborough  {c).  The  Statute  of  Limi- 
tations began  to  run  from  1816.  [Lord  Chancellor. — 
But  the  settlement  of  1815  had  then  been  executed.]  Yes ; 
but  the  estate  was  then  vested  in  the  trustees,  and  they 
have  been  barred,  and  so  must  their  cestuis  que  trust 


1843. 


STAC POOLE 

r. 
Stacpoolx. 


Mr.  Sergeant  Warren^  Mr.  W.  Brooke^  Q.  C,  and  Mr. 
W.  W.  Brereton^  for  Michael  Stacpoole  and  William  Henry 


doctrine  to  be  established,  I  coDfess  I  could  never  see  how  it  was  a  less 
violent  act  to  do  it  in  what  is  sometimes  called  an  executory  trust,  than 
it  was  in  the  case  of  a  purely  legal  devise."  **  The  cases  which  Mr. 
Tinney  referred  to  on  a  former  day,  of  HopkitiB  v.  Hopkins,  (Cases  in 
Equity,  Temp.  Talbot,  44.)  and  Nicholl  v.  Nicholl,  (2  W.  Bl.  1169)  were 
certainly  cases  of  legal  devises.  There  is  direct  authority  that  the  Courts 
will  apply  the  doctrine  to  the  case  of  a  legal  devise.  As  to  powers,  they 
seem  to  be  stronger  rather  than  weaker  cases.  There  the  intention 
expressed,  is  to  do  what  the  parties  had  no  right  to  do.  The  Court  cuts 
out  the  direction,  and  gives  the  parties  estates,  so  as  to  carry  into  effect 
the  general  intention.  In  point  of  fact,  when  the  estate  is  once  created  by 
the  power,  so  as  to  take  effect  under  the  original  devise,  the  case  is  the 
same  as  though  it  had  been  a  legal  devise.'*  **  I  think  I  am  only  applying 
the  reasoning  which  the  judges  have  approved  of,  and  though  the  case  is 
more  complicated,  and  though  I  am  free  to  say  I  should  not  have  had 
courage  enough  to  establish  the  doctrine  laid  down  in  Pilt  v.  Jackson,  I 
am  satisfied  that  I  would  be  doing  an  improper  thing  if  I  were  to  throw  a 
doubt  upon  the  doctrine  established  by  that  case ;  in  which  I  am  more  con- 
firmed by  the  perfect  confidence  of  Sir  E,  Sugden,  in  the  last  edition  of  hit 
book  on  Powers,  where  he  says,  or  means  to  say,  that  Pitt  v.  Jackson  it 
a  case  of  established  authority." 

(a)  4  Sim.  390:  1  Ad.  &  E.  897.  (6)  2  Salk.  570. 

(r)  3  Ad.  ic  E.  2,  897. 
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,  Stacpoole.  In  1815,  Matthias*  right  under  the  shi 
clause  was  only  a  possibility,  and  consequently  conic 
be  tmsferred  by  Mathias  so  as  to  prevent  the  time  ¥ 
barred  him  barring  those  claiming  under  the  settlement. 
Earl  of  Kent  v.  Steward  (a).  The  point,  that  a  possil 
was  assignable,  was  given  up  by  Mr.  Pre8Um{l)  in 
V.  Lord  Scarborough^  on  account  of  Biff  At  ▼•  Bueknei 
overruling  Bensley  v.  Burdon(d);  Co.  Lit.  352  2,  Com. 
Estoppel.  If  settlements,  merely,  were  to  preserve  a  ri 
there  would  be  no  end  to  claims.  [Lord  Chancello 
They  do  not  contend,  as  it  would  be  very  hard  for  thei 
do,  that  a  settlement  after  the  statute  began  to  run  w 
prevent  the  bar  of  the  statute ;  I  think  Foster  v.  Blot 
decides  that.]  Then,  as  to  the  shifting  clause,  the  reco 
working  on  the  first  link  of  the  chain  prevented  any  of 
changes  taking  place.  In  Johnson  v.  Legard^  whicl 
relied  on  to  show  that  the  limitations  to  the  collal 
relations  are  void,  there  was  a  conflict  between  the 
deeds ;  here  the  deed  of  1827  only  settles  what  by  the  < 
of  1816  was  left  in  the  settlor.  They  have  given 
the  case  as  to  the  lands  of  Bannah. 


Mr.  CBrien^  in  reply. 

The  lands  of  Bannah  were  the  testator's  own  prope 
The  shifting  clause  must  operate  pro  tanto.  [Lord  Cb 
CELLOR. — Fazakerly  v.  Ford^  and  indeed  all  the  cj 
decide  that  if  part  of  the  estate  be  taken  out  of  the  sel 
ment^ — I  do  not  speak  of  eviction — the  event  cannot  hap 
upon  which  the  shifting  clause  is  to  come  into  operatic 


(a)  Cro.  Car.  35H.  (6)  3  Ad.  &  E.  12. 

(c)  2  U.  &  Ad.  278.  {d)  2  Sim.  &  St  519. 

(e)  4  Bl.  O.  S.  140:  2  Ball  k  B.387,  457,  565. 
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The  suit  in  which  the  lands  were  sold  was  to   raise  the        >®^- 

^^ » — -^ 

£7000  charge,  and  the  testator  contemplated  the  estate's    Stacpoolb 

being  taken  subject  to  that  charge.  [Lord  Chancellor. —  Stacpoolb. 
That  is  an  answer  to  the  objection  on  that  head.]  In 
Fazdkerly  v.  Ford^  the  shifting  was  to  take  eflfect  if  the 
estates  came  to  a  person  in  possession ;  it  was  not  upon  the 
event  of  death  as  it  is  here,  and  which  event  has  actually 
happened.  [Lord  Chancellor. — Suppose  A.  and  B.  to  be 
made  the  subject  of  settlement  upon  C.  and  D.  respectively, 
and  that  there  were  a  clause  for  the  shifting  of  A.  and  B. 
upon  the  death  without  issue,  of  the  person  on  whom  A.  was 
settled,  and  A.  should  be  taken  out  of  settlement,  would  B 
shift  upon  the  event  happening  f)  In  Doe  v.  Scarhorcmgh^ 
it  appeared  on  the  face  of  the  deed  that  there  was  only 
a  possibility,  that  does  not  appear  here.  Suppose  a  remain- 
der in  quasi  tail  after  a  qvasi  estate  tail,  the  remainder- 
man could  convey.  [Lord  Chancellor. — Could  he  convey 
a  legal  estate?  The  cases  are  rather  strong  on  the  sub- 
ject (a).]  At  all  events,  until  3  &  4  W.  IV.  c.  27,  Mathias' 
reversion  was  not  run  against  by  any  statute,  and  it  was 
out  of  that  that  my  client'*s  interests  were  carved  in  1827. 
Then,  as  to  the  cy  pres  question,  there  is  no  distinction,  as  ' 
to  its  applicability,  between  trusts  executed  and  executory. 
Nichol  V.  Nichol  was  the  case  of  a  trust  executed,  and  this 
doctrine  has  been  frequently  discussed  in  cases  where  the 
trusts  were  executed,  and  the  objection  not  taken.  The 
opinions  in  Griffith  v.  Harrison  of  Lord  Kenyon  and  Judge 
Grose  are  exactly  in  point  for  us,  and  it  was  on  a  different 
point  that  the  other  judges  differed,  and  one  of  them, 
Judge  BtUler^  in  Robinson  v.  Hardcasile,  in  which  also  the 
trusts  were  executed,  was  of  opinion  that  the  cy  pres  doc- 

(a)  Vid.  ante  VoL  1,  pp.  440- 1,  Allen  v,  AUen. 
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,  ^^^'  trine  applied  in  such  a  case.  The  doctrine  was  recogniii 
Stacpoole  j^  Boutkdge  v.  Dorrd,  Bntdensl  v.  mwes,  and  SmitA 
Stacih>ole.  Camdford(a)^  as  being  applicable  in  cases  of  devises  of  re 
estate.  Johmon  v.  Legard  is  decisive  that  the  collater; 
relations  may  be  defeated.  [Lord  Chancbllob. — There 
no  question  but  that  the  remainders  are  volontarj  if  m 
within  the  marriage  consideration  (i).]  When  Johnson  i 
Legard  was  before  Lord  Eldo%  it  was  observed  in  argi 
ment((;)  that  in  all  the  cases  in  which  limitations  t 
collateral  relations  in  a  marriage  settlement  have  been  su 
tainedy  there  has  been  some  consideration  independent  ( 
the  marriage  and  the  portion  of  the  wife,  as  when  tb 
father  or  other  relations  join,  as  in  RoeY.MitUm{d)*  [Lob 
Chancellor. — Prima  facie  remainders  to  collaterals  ai 
not  within  the  consideration ;  the  father  may  of  conn 
join,  and  make  a  bargain  for  them.  As  a  general  rule  the 
are  voluntary,  unless  there  be  some  limitations  subsequei 
to  them,  within  the  consideration,  which  must  be  supportec 
or  unless  a  valuable  consideration  be  given.]  Then  tli 
question  is,  have  we  a  right  to  claim  here  as  purchasers  fc 
valuable  consideration.  A  purchaser  having  got  the  legs 
estate  can  enforce  it  against  volunteers,  because  he  has 
preferable  equity,  BucMe  v.  Mitchell. 

The  Lord  Chancellor  having  asked  whether  the  partic 
would  prefer  his  deciding  the  questions,  or  a  case  being  sei 
to  law,  and  being  answered  that  it  was  the  general  wish  ( 
all  parties  that  his  Lordship  should  decide  the  case  at  onc< 
said — I  am  not  aware  that  it  is  worth  while  for  me  to  rosen' 


(a)  2  Vo8.  Jun.  698. 

(A)  Vid    Cotterell  r.  Homer,  7  Jur.  644,  coram  V.  C.  E.  May  27,  1843. 

(c)  Turn.  &  R.  288.  (d)  2  Wils.  356. 
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this   case   for   further   consideratiou,    as    I   have   had   so  ^^ ^^^'^^j 

much  occasion  during  my  professional  life  to  consider  the  ^t^^'**^*^"' 
authorities,  that  I  doubt  I  should  gain  any  assistance  by  Stacih>oii. 
looking  into  them  more  particularly. 

As  far  as  regards  one  denomination,  the  main  question 
with  respect  to  the  plaintiflfs'  rights  to  be  considered  is  on 
the  statute  of  limitations,  that  is,  if  I  should  be  against 
them  on  the  statute,  the  case  as  to  that  particular  estate  is 
relieved  from  the  consideration  of  the  eflfect  of  the  recovery, 
and,  as  it  has  been  called,  the  disentailing  deed  of  1814, 
and  the  construction  of  the  shifting  clause.  The  case  as 
to  the  statute  of  limitations  then  stands  thus : — the  event 
upon  which  Mathias's  title  accrued  occurred  in  1816,  and 
if  he  had  not  put  his  interest  into  settlement  ho  would 
have  been  barred  ;  and  it  has  very  properly  been  admitted 
that  when  once  the  statute  begins  to  run,  no  man  by 
settling  the  estate  can  raise  a  new  line  of  rights,  and  give 
new  claims  to  persons  deriving  under  the  settlement.  The 
question  then  is,  what  is  the  operation  of  the  instrument 
under  which  it  is  said  that  time  is  saved,  and  the  bar  of  the 
statute  prevented.  The  settlement  of  1815  dealt  with  a 
possibility,  and  if  any  thing  turned  on  how  the  interest  wa« 
treated  in  the  settlement,  the  recital  shows  that  the  party 
was  perfectly  aware  of  the  nature  of  his  interest — timt  it 
was  a  mere  possibility.  The  conveyance  iiia^le  una  of, 
clearly  as  the  law  is  now  settled,  not  operating  m  an 
estoppel,  it  being  an  innocent  convoyam^c* ;  a  hma  and 
release  being  always  considered  by  real  jiroperty  lawyiyrw, 
except  in  the  case  before  Sir  J(^hn  Leach  (a)^  not  Uf  Unvff 
the  operation  of  an  estoppel,  and  an  ^mtn  nothing  but 


(a)  BtoaUj  t.  Uw4fm,  iHim.  k  f$,  bm 


J 
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'^-     ^  what  the  grantor  had, — the  deed  of  1815  could  not  pass  an 
Stacpoolb    estate  ;  it  might  have  been  safficient  to  enable  the  parties 


V. 

Stacpooli. 


^ 


claiming  under  it  to  bind  the  settlor  to  give  legal  effect  to 
the  limitations  in  that  deed,  but  how  could  it  create  estates, 
so  as  to  prevent  the  bar  of  the  statute  arising  i    There  was, 
as  to  this  possibility,  even  after  the  deed  of  1815,  but  one 
estate  in  existence,  and  that  was  the  settlor's  own,  bound, 
no  doubt,  as  far  as  he  was  concerned,  by  his  agreement, 
but  still  but  one  ;  I  am  therefore  at  a  loss  to  see  where  the 
estates  are  which  would  prevent  the  bar  of  the  statute. 
But   I   am  not  obliged  to  rely  upon  that  here,  for  the 
plaintiffs'  difficulty  is  greater ;  for  they,  deriving  under  the 
deed  of   1827,  claim  the  interest  which  was  reserved  to 
this  very  person  out  of  the  settlement  of  1815 — that  which 
remained  in  the  settlor.     I  am  not  embarrassed  with  the 
case  of  persons  claiming  under  the  settlement,  but  simply 
of  those  who  claim  the  settlor's  reversion,  which  he  settled 
by  the  deed  of  1827.     No  one  can  claim  under  the  deed  of 
1827,  except  as  representing  the  settlor  in  the  deed  of  1815. 
They  cannot  be  in  a  better  position  than  he,  and  all  his 
right  was  barred  by  the  statute ;  so  that  on  this  point  I 
think  there  can  be  no  doubt  but  that  the  plaintiffs  have 
no  title. 

The  other  part  of  the  case  is  different,  and  involves 
questions  which  are  of  the  greatest  nicety,  and  it  is 
scarcely  to  be  expected  that  any  opinion  of  mine  will  set 
the  question  at  rest ;  but  I  shall  now  pronounce  what  it  is, 
after  repeated  deliberation  on  these  points.  The  first  is, 
where  a  power  is  given  to  a  tenant  for  life,  authorizing 
him  to  give  estates  to  his  children,  not  greater  than  estates 
tail,  whether  he  could  by  will  (for  it  is  admitted  he  could 
not  by  deed)  limit  an  estate  to  his  son  for  life,  remainder 


V. 

Stacpoolb. 


CASES  IN  CHANCERY.  505 

to  trustees  to  preserve  contingent  remainders,  remainder  to  '^^- 
the  first  and  other  sons  of  the  son  in  tail  male.  It  is  s^^*^^^^"-" 
clear  that  the  power  did  not  authorize  a  limitation  to  any 
but  the  donee's  sons,  consequently  the  remainder  to  the 
trustees  was  not  warranted,  nor  was  the  estate  which  was 
limited  to  the  sons'*  sons ;  but  it  is  argued  that  it  may  be 
maintained  upon  the  doctrine  of  cypres^  and  that  though  the 
donee  could  not  appoint  the  estate,  as  he  has  done,  to  his  son 
for  life,  remainder  to  trustees  to  preserve,  remainder  to  his 
first  and  other  sons,  yet  that  the  son  was  capable  of  taking 
an  estate  in  tail  male,  and  that  by  construing  the  appoint- 
ment to  be  such,  that  son,  and  his  sons  in  indefinite  suc- 
cession, will  take  as  they  would  if  he  had  done  what  the 
power  authorized  him  to  do.  It  is  true  that  if  I  adopt 
this  construction,  I  put  the  estate  completely  in  the  son's 
power,  and  his  issue  may  never  take ;  but  on  the  other 
construction,  the  issue  can  never  take ;  whereas,  in  the 
former  case  it  is  in  the  election  of  the  father  whether  he 
will  defeat  his  issue,  and  if  he  does  not  bar  the  entail,  the 
estate  will  go  to  them  and  descend  regularly. 

Then,  as  regards  the  extent  to  which  the  cases  go.  In 
Chapman  v.  Bravm,  although  the  words,  **  of  such  first 
"  son"  were  omitted  by  accident,  and  the  Court  of  Queen's 
Bench  took  advantage  of  that  to  give  an  estate  tail  to  a 
person  not  born  at  the  death  of  the  testator, — an  ingenious 
device  to  effectuate  the  intention, — they  gave  an  opinion 
that  the  limitations  might  have  been  supported  as  an 
estate  tail,  even  if  there  had  not  been  the  omission  ;  the 
objection  there,  was  not,  as  here,  because  the  children  were 
not  objects  of  the  power ;  but  because  the  limitations  being 
to  the  sons  of  unborn  issue,  were  void,  as  being  a  possi- 
bility upon  a  possibility,  or  by  the  general  doctrine  of  law ; 
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1848.       but  as  far  as  the  case  goes,  you  certainly  have  the  opinion 
Stacpoole    of  the  Court  in  favoar  of  the  cypres  construction ;  and  in 
Stacpoole.   Nichol  y,  Nichols  in  which  the  direct  point  occarred»  the 
doctrine  was  acted  on. 

In  Pitt  Y.  JacisoUj  Lord  Kmiyon  bud  down  the  doctrine 
as  clearly  as  it  could  be  laid  down ;  and  though  it  appeared 
clear  when  the  case  came  on,  as  Smith  y.  Lord  Camelfard^ 
that  it  was  not  necessary  to  decide  the  point,  yet  not  only 
was  the  doctrine  laid  down  by  him,  the  most  consummate 
real  property  lawyer  that  ever  adorned  the  bench,  but  it 
was  acted  on  by  him  to  the  latest  hour  of  his  judicial 
existence.  No  doubt  the  doctrine  has  been  questioned  by 
great  authorities,  but  I  do  not  find  that  it  has  ever  been 
overruled(a).  And  though  it  is  said  it  goes  to  the  verge 
of  the  law,  as  I  think  it  does,  yet  no  one  says,  and  I  do 
not  think  that  it  violates  any  principle  of  law.  Looking 
then  at  all  the  authorities,  and  the  course  of  the  law,  I  thmk 
the  soundest  decision  for  me  to  come  to,  is  to  adopt  the 
oonstruction  which  Lord  Kenyan  was  prepared  to  adopt  in 
Pitt  V.  Jackson.  And  in  coming  to  this  decision,  I  have 
the  satisfaction  of  knowing  that  the  testator  had  power  to 
do  what  I  am  about  to  declare  he  has  done ;  that  I  am 
about  to  do  nothing  which  would  not  have  been  a  valid 
exercise  of  the  power  by  the  donee,  and  nothing  which  he 
would  not  willingly  have  done  if  he  had  known  that  it  was 
the  only  way  of  benefiting  the  son's  issue.  My  opinion, 
therefore,  is,  that  this  was  a  valid  appointment  of  an  estate 
in  tail  male,  under  the  doctrine  of  cy  pres. 

A  question  then  arises  on  the  settlement  of  1815,  which 

(a)  Vid.  Vanderplauk  r.  King,  7  Jurist,  546,  anU  p.  498. 


CASES  IN  CHANCERY.  507 

I  have  already  disposed  of  during  the  argument.     It  ad-        1843. 
mits  of  no  doubt  that  the  collateral  relations  are  not  within    Stacpoole 
the  marriage  consideration,   and  nothing  appears  on  this   Stacpoole. 
instrument  to  take  it  out  of  the  general  rule  of  law,  which 
is  too  well  settled  to  admit  of  discussion.      The  limitation, 
therefore,  to  the  collateral  relations  is  voluntary. 

Then  there  is  a  graver  question,  namely,  whether  those 
claiming  under  the  settlement  of  1827  have  a  right  to  call 
on  the  Court  to  execute  it,  against  those  claiming  as  volun- 
teers, under  the  limitations  to  the  collaterals  in  the  settle- 
ment of   1815.     It  is   ingeniously  argued   that   there   is 
no  conflict  between  the  deeds  here  ;  and  if  I  thought  that 
the  settlor  only  intended  to  settle  what  he  had  not  already 
settled,  I  would  not  on  any  account  disturb  the  prior  limi- 
tations ;  but  I  see  nothing  in  the  deed  to  justify  this  inter- 
pretation.    The  settlor  recites  his  interest  under  the  settle- 
ment of  1815  thus,  that  the  lands  were  ''  settled  on  the  said 
**  Mathias  Stacpoole  for  life,  with  remainder  to  his  first  and 
"  other  sons  by  his  first  wife,  and  the  said  Mathias  Stac- 
"  poole  by  said  deed  has  now  an  estate  for  life  of  and  to  the 
*^  said  lands,  with  a  reversion  expectant  on  the  failure  of 
*^  issue  male  by  his  first  wife."     It  has  been  truly  stated  at 
the  bar  that  this  is  an  incorrect  recital ;  but  it  shows  that 
he  treated  the  collateral  limitations  as  nullities,  and  such 
as  could  not  interfere  with  the  settlement  which  he  was 
making,  and  which  could  only  be  effectuated  by  destroying 
the  collateral  limitations  under  the  law  which  I  am  now 
recognizing. 

Can  the  Court  then  set  aside  or  act  against  these 
voluntary  claimants  ?  No  one  could  be  less  disposed  than 
I  was  to  admit  the  doctrine ;  and  I  always  thought  that 
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'^^'  -  Johnson  V.  Legard  went  beyond  what  the  law  aathorized ; 
p,  **"  but  the  aathoritics  on  the  whole  are,  I  think,  in  favour 
TACPooLB.  ^£  ^j^^  Court's  acting  in  such  cases  ;  so  also  is  the  current  of 
opinion,  to  which  I  always  pay  great  attention,  and  I  have 
never  found  a  current  of  opinion,  that  is,  a  wholesome 
agreement  in  sentiment  of  the  bar  upon  a  question  of  law, 
wrong;  their  judgment  is  generally  correct  in  such  cases; 
and  I  believe  it  is  generally  considered  that  a  contract  for 
a  valuable  consideration  will  bind  in  this  Court,  those 
having  merely  voluntary  interests,  and  I  am  therefore 
prepared,  when  called  upon,  so  to  decide(a).  But  here  I 
am  not,  strictly  speaking,  embarrassed  with  the  point,  for 
the  settlement  of  1815  rests  on  equity  as  much  as  that  of 
1827  ;  this  is  not  a  case  where  I  displace  a  legal  title ;  by 
the  very  act  of  making  a  decree  in  favour  of  those  claiming 
under  the  settlement  of  1827, 1  displace  all  the  right  of  the 
others  ;  I  do  not  require  them  to  do  any  thing  to  perfect 
the  title ;  I  require  no  conveyance  from  them  ;  I  merely 
decide  that  as  between  two  claimants  of  an  equity,  the 
latter  must  prevail,  I  give  effect  to  the  purchase  for 
valuable  consideration. 


(a)  Vid.  Colterell  ».  Homer,  7  Jur.  644,  ct  ante,  p.  602.  Vid.  et.  Gilb. 
For.  Rom.  100 — *'  but  where  the  father  conveys  to  the  son  by  a  legal  con- 
"  veyance,  and  afterwards  sells  to  a  stranger  for  valuable  consideration, 
*'  but  by  a  defective  conveyance,  or  by  articles  agreeing  to  sell,  the  son 
**  shall  be  obliged  to  supply  the  defect  in  the  second  conveyance,  or  to 
**  execute  a  deed  pursuant  to  the  articles ;  because  the  purchaser  for 
"  valuable  consideration  is  to  be  preferred  in  equity  before  the  provision 
"  for  the  son ;  and  the  provision  for  the  son  is  esteemed  fraudulent  in 
"  equity,  where  the  father  afterwards  conveys  for  valuable  consideration.** 
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1843. 


ALLOWAY  V.  ALLOWAY. 

June  16. 

William  Johnson  Allow  ay,  by  his  will,  bearinfi:  date  the     Theautho- 

•^  *  rities  as  to 

22nd  day  of  July,  1829,  having  provided  for  Arthur,  one  a  power  being 

merely  apow* 

of  his  younger  sons,  devised  as  follows :  — "  and  in  order  to  er  of  selec- 
tion, do  not 

"  provide  for  my  other  younger  children,  I  hereby  direct  apply  to  cases 

where  the  pro- 

*' that  after  the   death   of  my  wife,    Margaret  A Ilo way,  perty  to  be  ap- 
pointed is  per- 

**  or  before,  if  the  executors  consider  it  more  fit  or  neces-  sonalty. 

Semble,  eren 

"  sary,  the  sum  of  £6000  be  raised  by  sale  or  mortgage  of  in  the  case  of 

real   estate, 

"  my  said  freehold  estates  of  Ballyshanduffe  and  Bally-  where  there 

is  a  power  to 

**  carroU,  or  either  of  them,  and  I  hereby  charge  my  said  grive  a  fee,  the 

donee  can  g^ve 

**  freehold   estates  with  the  payment  thereof,  and  direct  a  less  estate, 

.  .  -         at  least  where 

**  that  the  same  may  be  raised  thereout,  m  manner  afore-  the  words 

"  shares  and 

*^  said ;  and  that  the  same  be  paid  to  and  among  such  proportions" 

"  of  my  younger  children  (except  my  son  Arthur)  as  shall     a  testator 

.  ,       .  -      .  11  1  .  having  by  his 

"  survive  my  said  wife,  m  such  shares  and  proportions,  will  charged 

*^  and  at  such  times  after  her  death  as  she   shall   direct  estate,  and 

•*  by  her  will  or  deed  (duly  executed)  appoint ;  and  if  any  same  to  be 

"  of  my  younger  children  shall  marry  in   the   life-time  among  such 

of  his  younger 
children  in 
such  shares 
and  propor- 
tions as  his 

wife  should  appoint,  and  the  wife  having,  by  her  will,  directed  R..  the  inheritor,  to  "  give 

3  of  the  JC6000  I  wish  to  have  given  to  the   two  elder  girls,"  it  was   Held,  that  the 

appointees  took  as  tenants  in  common,  and  not  as  joint  tenants,  and  that  the  remaining 

XSOOO  went  among  all  the  objects  of  the  power  equally. 

The  appointor  might,  by  showing  such  an  intention,  have  made  the  appointees  Joint 

tenants,  or  excluded  them  from  a  share  of  the  residue. 

Had  there  not  been  any    appointment,    the  children    would,  sembie,  have  taken  in 

default  of  appointment,  and  as  tenants  in  common. 

On  a  mere  question  as  to  the  construction  of  an  instrument,  no  persons  should  be  made 

parties  except  those  who  claim  under  the  instrument.     It  is  better  to  leave  other  parties, 

who  may  turn  out  to  be  necessary  parties,  to  be  brought  before  the  Court  by  Supplemental 

BiU. 
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^^^'     ^  "  of  my  wife,  and  with  her  consent,  then  the  proportions  of 
Alloway     u  g^^J^  younger  child  to  be  paid  according  to  the  provisions 


Alloway. 


% 


^'  contained  in  an  article  or  settlement  executed  previous 
^^  to  said  marriage  ;  and  subject  to  such  charge,  to  be  raised 
''  in  manner  and  for  the  purposes  aforesaid,  I  leave,  be- 
'^  queath,  and  devise,  all  my  estates  and  interest  in  said 
^^  lands  of  Ballycarroll  and  Ballyshanduff  to  my  eldest  son, 
"  Robert  Alloway,  his  heirs  and  assigns/' 

The  testator  died  in  October,  1829,  leaving  his  wife  sur- 
viving, who,  on  the  11th  of  April,  1834,  being  very  near 
her  death,  dictated  to  her  servant  maid  an  appointment  of 
part  of  the  £6000,  which,  as  written  by  the  servant,  was 
as  follows : — "  Robbert  give  3  of  the  six  thouesns  pounds  I 
"  wish  to  have  given  to  the  tow  elder  gerrels."  Margaret 
Anne  Alloway  and  the  plaintiff,  Anne  Alloway,  were  the 
two  eldest  daughters  at  the  date  of  this  appointment  and  of 
Mrs.  Alloway's  death,  (which  took  place  on  the  18th  of 
April,  1834,)  and,  in  addition  to  them,  there  were  three 
other  younger  children  objects  of  the  power.  Margaret 
Anne  Alloway  died  intestateand  unmarried  shortly  after 
the  death  of  Mrs.  Alloway,  and  the  plaintiff  thereupon 
claimed  the  whole  £3000  by  survivorship,  and  her  pro- 
portion of  the  unappointed  £3000 ;  and  her  bill  in  this 
cause  prayed  that  her  and  the  other  children's  rights  to  the 
£6000  should  be  declared,  that  an  account  might  be  taken 
of  the  sums  due  to  the  plaintiff  and  the  others  respectively, 
and  that  such  sums  should  be  raised  out  of  the  lands. 

Some  of  the  younger  children  opposed  the  plaintiff's 
claims,  on  the  ground  that  the  plaintiff  and  Margaret  Anne 
took  as  tenants  in  common,  and  not  as  joint  tenants  ;  and 
others  insisted  that  the  plaintiff  was  not  entitled  to  any 
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portion  of  the  unappointed  £3000  unless  she  brought  her        ^^^^'_ 
appointed  share  into  hotchpot. 

Mr.  Sergeant  Warren^  with  whom  were  Mr.  Monahan^ 
Q.C.,  Mr.  L.  H.  Bland,  and  Mr.  J.  H.  Lewis^  for  the 
plaintiff. — We  contend  that  the  appointment  created  a 
joint  tenancy.  If  the  gift  were  not  under  a  power,  there 
could  be  no  question  but  that  it  would  be  a  joint  tenancy, 
and  the  only  question  therefore  is,  whether  the  appointor 
had  power  to  give  a  joint  tenancy.  In  Alexander  v.  Alex- 
ander {a)  the  words  "in  such  proportion,"'  were  held  to 
authorize  the  donee  of  the  power  to  limit  any  interest, 
provided  it  was  not  illusory  ;  therefore  the  donee  here 
might  have  given  ^1,500  to  each  of  the  daughters  for  life, 
with  remainder  over  to  the  survivor  absolutely,  which 
would  be  in  effect  a  joint  tenancy. 

The  Solicitor  General^  Mr.  Moore^  Q.C.,  Mr.  W.  Brooke^ 
Q.C.,  Mr.  Lmgfield^  Q.C.,  and  Mr.  TT.  B,  Johnson^  for 
some  of  the  next  of  kin  of  the  deceased  appointee*  It  is  clear 
that  if  there  had  not  been  any  appointment,  the  children 
would  have  taken  as  tenants  in  common  in  default  of 
appointment,  Casterton  v.  8utherland{b).  The  donee  had 
merely  a  power  to  select  the  objects,  not  to  qualify 
the  estate.  [Lord  Chancellor. — ^you  cannot  deny  that 
a  life  interest  might  have  been  given  to  each,  with  a 
contingent  remainder  to  the  survivor.]  In  Rex  v.  Marquis 
of  Stafford  (c),  the  Court  seem  to  intimate  that  in  that 
case,  except  for  the  words  "  manner  and  form,^  nothing 


(a)  2  Ve«.  sen.  640.  (Jb)  9  Vw.  446. 

(e)  7  East  521,  p.  525. 
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'^^'    ^  less  than  an  estate  tail  could  have  been  given ;  this  was 
Allowat     ^ig^  ^(j.   Fearne's  opinion,  Conting.  Rem.  230,  and  Lord 


Allowat. 


% 


RedetdaU^s^  Stratton  v.  Best  (a)  arguendo^  and  was  decided 
in  Peters  v.  Masham  (J).     The  provision  in  the  will  for  the 
children  on  marriage,  does  not  look  as  if  it  were  intended 
that  the  objects  could  be  confined  to  a  life  interest.  ^Vhere 
the  intention  of  the  donor  is  clearly  in  favour  of  a  tenancy 
in   common,   a  joint  tenancy  cannot  be  created  by  the 
donee.     Even   if  the  donee  could  have   created  a  joint 
tenancy,  she  has  not  done  so,   Taggari  v.  Taggart{c)\ 
tenancy  in  common  is  implied  from  slight  circumstances, 
Spry   v.   Broomfield{d).      The    instrument    creating  the 
power  and  that  executing  it  should  be  construed  together, 
Duke  of  Marlborough  v.   Godolphin{e).      This    suit    is 
oppressively  instituted  in  respect  of  parties.    [Lord  Chan- 
cellor.— I  must  say  that  there  is  nothing  which  I  so  much 
disapprove  of,  as,  in  a  case  of  this  kind,  bringing  before  the 
Court  every  person  who  has  any  interest  in  the  estate. 
On  a  mere  question  as  to  the  construction  of  a  will  or 
settlement,  no  one  should  be  brought   before  the  Court 
except  those  who  claim  under  the  instrument  in  question. 
It  would  be  infinitely  better  not  to  make  other  persona 
parties  at  first,  but  to  wait  until  it  should  appear  that  it 
was  necessary  to  have  them  before  the  Court,  and  then  to 
make  them  parties  by  a  supplemental  bill.] 

Mr.  Christian  for  one  of  the  three  children  not  ap- 
pointed to.  The  children  not  appointed  to  are  entitle<l 
to  the  whole  of  the  unappointcd  residue.     The  two  eldest 


{a)  2  B.  C.  C.  238,  p.  235.  (6)  Fitzg.  156  :  Fortes.  339. 

(c)  1  Scho.  &  Lcf.  84.  (rf)  7  M.  k  W.  646. 

(e-)  2  Vcs.  Sen.  61. 
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children  were  only  intended  to  take  <£*3000.     This  was        1843. 
decided  in  Fortescue  v.  Gregor(a)y  and  was  Lord  Alvanleifs     Alloway 
first  impression  in  Wilson  v.  Pigott.  (h)  Aalloway. 

Mr.  Monahan^  Q«0.,  in  reply. — The  donee  here  had 
power  to  model  the  estates  as  she  chose.  The  words  in  Alex- 
ander V.  Alexander  were  identical  with  those  in  the  present 
case.  A  will  in  exercise  of  a  power  is  not  to  be  construed 
differently  from  any  other  will.  It  is  important  to  have 
general  rules  of  construction.  The  donee  here,  merely 
disposes  of  £3,000,  and  leaves  the  residue  to  go  as  in 
default  of  appointment  (c).  Fortescue  v.  Gregor  was  decided 
on  the  particular  circumstances  of  the  case.  The  cases 
cited  on  the  other  side,  with  respect  to  powers  of  selection, 
relate  merely  to  real  estate.  Sir  Thomas  Clarke^  in  Alex- 
ander V.  Alexander^  decided  that  in  the  case  of  personalty, 
the  donee  of  the  power  may  apportion  as  he  pleases. 

The  Lord  Chancellor. 

The  testator  in  this  case  charged  his  lands  with  £6,000, 
to  be  raised  by  sale  or  mortgage,  and  directed  the  interest 
of  it  to  be  paid  to  his  wife  for  life,  and  after  her  death 
"  the  same  to  be  paid  to  and  among  such  of  my  younger 
"  children  (except  my  son  Arthur)  as  shall  survive  my 
^'  said  wife,  in  such  shares  and  proportions  and  at  such 


(a)  5  Ves.  653.  (6)  2  Ves.  Jun.  351,  p.  355. 

(c)  In  Bristow  v.  Warde,  2  Ves.  Jun.  336,  Lord  Rosslyn  says.  p.  350, 
'*The  consequence  is,  the  remainder  must  be  divided  as  in  default  of 
appointment ;  unless  it  will  hold  as  arg^ued,  and  I  do  not  know  how  to  state 
it  as  to  this  case,  that  a  person  to  whom  a  specific  share  is  appointed  shall 
be  excluded  from  taking  any  of  the  unappointed  share,  because  it  is  clear 
the  father  meant  he  should  have  no  more  than  what  was  particularly 
given." 

VOL.   II.  N   N 
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1B^3.       "  times  after  her  death"  as  she  should  appoint,  and  so  on  ; 

Alloway  g^jj j  y^q  |j}jgn  limits  the  estate.  As  regards  the  questions  in 
Allowat.  the  case, — first, — what  is  the  meaning  of  the  power !  There 
is  no  doubt  but  that  the  words  **  to  and  among"  create  a 
tenancy  in  common,  and  though  there  is  no  limitation  in 
default  of  appointment,  it  is  clearly  settled  that  in  such 
a  case  there  is  a  gift  to  the  children  living  at  the  death,  by 
implication,  and  that  they  would  take  as  tenants  in  com- 
mon.    This  admits  of  no  doubt. 

Then  the  question  is  as  to  power  which  the  donee  had, 
of  modifying  the  gift.  The  power  being  given  in  terms 
which  create  a  tenancy  in  common,  it  would  seem  rather 
naturally  to  follow,  that  the  appointment  when  made 
was  intended  to  operate  in  a  similar  manner.  The  case 
of  Alexander  v.  Alexander^  however,  clearly  settled  that 
in  the  case  of  personal  estate,  although  the  gift  cannot 
be  extended  beyond  the  children,  and  a  certain  interest 
must  be  given,  still  that  within  the  limits  of  the  power 
you  may  appoint  to  and  among  the  objects  in  any  waj 
which  you  think  proper ;  you  can  dispose  of  the  property 
among  the  objects  for  such  estates  and  with  such  cross 
limitations  as  you  think  proper,  giving  to  each  not  a  nominal 
but  a  substantial  share, — that  is,  in  cases  under  the  old  law. 

It  is  said  that  this  was  only  a  power  of  selection,  and 
authorities  were  referred  to  in  cases  of  limitations  of  real 
estate,  which  are  well  known  to  the  Court ;  amongst  others, 
Peters  v.  Masham.  This  case  only  went  to  this,  that 
where  the  instrument  creating  the  power  settled  the 
estate  to  be  taken  by  the  appointee,  and  only  left  it  to  the 
donee  of  the  power  to  select  the  lands  out  of  which  the 
interest  was  to  take  effect,  that  where  it  was  so,  the  power 
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was  limited  to  that — to  selecting  the  lands  for  the  interest 

which  was  given,  to  take  effect  out  of.     As  to  the  other 

cases,  Rex  v.  Lord  Stafford  for  instance,  the  Court  there    Allowat. 

had  felt  a  difficulty,  whether  the  words  *'  shares  and  propor- 

"  tions,"  in  the  case  of  real  estate,  would  authorize  a  gift  of 

the  fee,  as  the  words  of  the  instrument  giving  the  power 

pointed  to  an  estate  tail;  but  the  Court,  without  giving 

any  opinion  upon  this,  held  that  the  gift  of  a  fee  was 

authorized,  as  the  words  "  manner  and  form  '''*  were  clearly 

sufficient  for  this  purpose.     Phelps  v.  Hay{a)  was  a  case  of 

the  same  nature.     I  need  not  go  more  minutely  into  the 

authorities  now,  as  the  point  was  lately  before  me  (J),  and 

I  looked  into  all  the  authorities  with  great  care.     I  may 

observe  that  in  a  case  in  Salkeld  (c)  the  Court  did  not  feel 

the  difficulty  experienced  by  the  Court  in  Rex  v.  Marquis 

of  Stafford^  though  there  the  words  "  manner  and  form " 

did  not  occur.    My  own  opinion  (though  it  does  not  fall  on 

me  to  decide  the  point  here,  and  I  cannot  expect  that  any 

opinion  of  mine  can  set  the  question  at  rest)  is,  that  where 

the  power  is  general,  and  there  is  nothing  to  confine  the 

discretion  of  the  donee,  it  ought  to  be  considered  to  extend 

to  a  gift  of  an  estate  less  than  the  fee ;  that  the  Court 

ought  not  to  be  spelling  the  words  by  which  the  power 

is  created;  the  words  "shares  and  proportion"  I  should 

consider  quite  sufficient  for  the  purpose,  even  in  the  case  of 

real  estate ;    but  in  the  case   of  personalty  there  is  no 

pretence  for  saying  that  this  is  a  mere  power  of  selection ; 

to  be  sure  it  is  a  power  of  selection,  but  the  donee  may 

select  as  she  pleases ;  the  objects  are  to  take,  but  it  is  to  be 

as  she  shall  direct. 


(a)  2  Sug.  Pow.  613,  App.  16.         (6)  In  Crozier  p.  Crozier,  anU  p.  294. 
(c)  StmbU,  Thomliuson  9.  Dighton,  1  Salk.  239. 
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It  has  been  decided  that  a  power  of  this  kind  enables  the 
donee  to  make  an  actual  settlement.  I  cannot  think  that 
if  in  this  particular  case  the  donee  intended  to  make  the 
appointees  take  as  joint  tenants,  that  she  had  not  the 
power  to  do  so;  I  cannot  say  so.  She  had  the  power  to  do 
what  would  come  to  the  same  thing — to  limit  a  part  to 
each,  with  a  contingent  right  of  survivorship;  as  she 
had  this  power,  I  could  not  say  if  what  she  had  done  was 
in  effect  this,  that  it  would  not  be  an  execution;  but  I 
should  say  it  would  not  be  a  natural  construction  to  put 
upon  the  appointment.  As  the  gift,  under  the  instru- 
ment creating  the  power,  was  to  all  the  children  sepa- 
rately, (the  intention  for  which  is  perhaps  more  clearly 
shown  by  the  provision  in  case  of  the  marriage  of  any  of 
them,)  I  think  the  fair  and  natural  construction  is,  that 
what  this  lady  gives  was  to  go  to  each  separately,  unless  a 
contrary  intention  appears. 


Then  the  case  is,  that  Mrs.  Alloway  being  in  extremis^ 
and  dictating  to  a  servant  who  could  neither  spell  or 
express  herself  in  proper  English,  we  find  this  extra- 
ordinary appointment,  "  Robbert  give  3  of  the  six  thouesns 
"  pounds  I  wish  to  have  given  to  the  tow  elder  gerrels," 
and  the  question  is,  is  this  a  joint  tenancy  or  not.  No  one 
will  say  that  if  a  testator  merely  says  I  give  to  my  two 
daughters  £3000,  this  is  not  a  joint  tenancy;  but  here 
I  do  not  think  that  that  is  the  meaning.  It  may  be  said 
that  I  am  spelling  out  the  words,  but  I  am  obliged  to 
do  so  in  a  case  of  this  kind.  The  gift  is  in  effect  this, — I 
say,  Robert,  I  wish  to  have  given  £3000  of  the  £6000 
to  so  and  so.  It  is  the  same  as  saying,  do  you  give,  that  is, 
pay  it  to  them.  How,  then,  is  the  payment  to  be  made ! 
No  one  would  say  that  the  sum  must  be  given  in  a  note 


Alloway. 
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which  both  were,  to  carry  away ;  it  must  be  given  in  ^  ^^^'  ^ 
equal  sums  to  each  separately.  I  am  sure  that  this  is  in  -^^^^way 
accordance  with  the  intention.  I  think  by  this  gift  she 
merely  meant  to  increase  the  shares  which  her  daughters 
would  have  taken  in  default  of  appointment.  No  sufficient 
intention  to  create  a  joint  tenancy  is,  I  think,  shown.  It 
is,  however,  a  case  of  difficulty,  and  a  wiser  person  than  I 
am,  sitting  here,  would  very  likely  decide  differently. 

The  only  remaining  question  is,  as  to  the  residue  of  the 
£6000.  There  is  nothing  better  established  than  that 
any  portion  of  a  fund,  the  subject  of  a  power,  which  is  not 
appointed,  goes  as  it  would  have  gone  in  default  of  any 
appointment.  There  is  perhaps  no  case  of  an  appoint- 
ment by  a  parent  to  a  child,  in  which  the  parent  meant 
that  the  child  to  whom  the  appointment  was  made  should 
come  in  equally  with  the  other  children  for  the  unap- 
pointed  part ;  and  therefore,  in  all  properly  drawn  instru- 
ments, a  clause  is  inserted  against  this  cumulation,  and 
providing  that  unless  it  shall  be  otherwise  declared,  the 
persons  appointed  to,  shall  take  no  share  of  the  residue  of 
the  fund,  unless  they  bring  their  shares  into  hotchpot  (a), 
but  where  this  is  omitted,  those  who  have  been  appointed 
to,  take  equally  with  the  others.  Wilson  v.  Pigott^  before 
Lord  Alvanley^  which  I  was  surprized  to  hear  cited  for 
the  contrary  position,  was  as  strong  a  case  as  can  well  bo 
conceived  to  try  the  rule ;  there,  several  portions  were 
appointed  by  different  instruments,  and  Lord  Alvanley 
tried  hard  to  hold  that  these  operated  as  a  satisfaction  to 
the  persons  appointed  to  ;   but  the  law  was  too  strong  for 


(a)  Vid.  Martinis  Conveyancing,  by  Davidson,  vol.  4,  pages  319,399,  415. 
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^^^'  ^  him,  and  he  was  compelled  to  allow  the  nnappointed 
share  to  be  distributed  among  all.  Fartescue  y.  Gregory 
I  have  always  supposed  to  have  a  different  constmction 
from  that  put  upon  it  at  the  bar ;  there  it  was  recited  in 
the  order  under  which  the  payment  to  one  of  the  children 
had  been  made,  that  the  donee  of  the  power  wished  the 
fund  to  be  distributed  equally  among  the  objects ;  the 
Court  was  of  opinion  that  though  it  was  difficult  to  hold 
the  recital  in  the  order  to  be  an  appointment  (a),  still 
that  it  came  to  the  same  thing,  and  sufficiently  showed  the 
intention  of  the  appointor ;  and  if  in  any  case,  if  in  this 
case,  an  intention  was  shown  that  the  £3,000  was  to  be  the 
whole  which  the  appointees  were  to  take,  I  would  decide 
as  I  am  asked  to  do ;  but  to  warrant  me  in  so  doing,  I 
must  have  a  direct  exclusion  of  these  two,  or  a  clear  impli- 
cation of  an  intention  to  that  effect. 

It  is  said  that  I  must  read  this  appointment  as  a  gift  of 
the  whole  .£^6000  ;  that  I  am  to  read  "  the  £6000  I  wish 
"  to  have  given,"  in  a  parenthesis,  and  then  that  it  will  be 
"  Robert,  give  three  of,"' — but  then,  in  order  to  make  sense, 
I  must  read  "  the  £6000  *'  as  not  in  a  parenthesis,  "  give 
"  three  to  the  two  elder  girls,"  and  then  that  I  am  to 
imply  a  gift  of  the  residue  to  the  others ;  but  I  ara  not 
warranted  in  adopting  this  merely  fanciful  interpretation. 
"  I  wish  to  have  given"  means  "  I  wish  to  give,*'  and  the 
person  who  used  it  would  mean  by  it,  "  I  wish  you  to 
•'  pay  it  over/'  The  lady  disposes  but  of  £3000 ;  the 
authorities  quite  preclude  the  question  and  bind  me,  and 


(a)  In  Wilson  v.  Pigott,  a  recital  in  a  deed  was  held  to  be  a  good  equita- 
ble appointment.     See  1  Sug.  Pow.  256. 
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the  remaining  £3000  must  go  among  the  children,  objects  ^     ^Q^-     ^ 
of  the  power,  living  at  the  death  of  the  wife.  Allowit 


Allowat. 


As  to  the  costs,  if  a  testator  raise  a  doabt  by  his  will, 
the  costs  are  to  be  borne  by  the  residue  of  the  estate ;  but 
here  I  shall  make  this  direction  : — 


Let  80  much  of  the  costs  of  the  said  parties  as  have  been  occasioned  by 
the  doubt  arising  on  the  will  of  Mary  Alloway  deceased,  and  which  would 
not  have  been  occasioned  in  a  suit  for  a  sale,  be  paid  out  of  the  said  sum 
of  £6000. 

Reg,  Lib,  1843. 


THE  ATTORNEY-GENERAL  v.  MADDEN. 


JuHe  16. 


1  HE  testator  in  this  case  devised  by  his  will,  real  property, ,  it  will  not 

•^  '  '^     ^      -^ '  be  directed  by 

to  be  held  upon  trusts  which,  he  stated,  would  be  specified  fl»e  Court,  that 
^  '  '  r  maDeedap- 

in  a  codicil  to  that  his  will ;  the  codicil  was  subsequently  pointing  new 

^  ''  trustees  undtr 

executed  by  him,  and  contained  the  directions  as  to  the  ^^®  Court  a 
•'  power  to  ap. 

trusts,  but  it  was  not  attested.  point  new  tms- 

tees  when 
required,  shall 
be  inserted. 

The  Solicitor-General  applied,  accordinor  to  the  prayer  of     ^  direction 
^^        *  °  ^    '^  as  to  the  cha- 

the   information,  that  new  trustees  should  be  appointed,  "t*We  trusts 

*  *  upon  which 

and  that  the  Master  should  settle  a  scheme.     The  rents  ^^  property 

devised  by  a 

had,  from  the  death  of  the  testator,  been  applied  to  the  ^'^^  i«  to  be 

applied,  con- 

uses  directed  by  the  codicil.     It  was  also  prayed  that  in  tained  in  a  co- 

'^     "'  dicil  referred 

the  deed  appointing:  the  new  trustees,  a  power  should  be  to  by  the  will, 
^^  ^  ,  ^  butnotattea- 

inserted  for  the  appointment  of  new  trustees  from  time  to  ted,  is  not 

binding  on  the 

time  thereafter,  as  occasion  should  require.  Master  when 

^  settling  a 

scheme,  but 

if  proper, 

,    ^  J  V    u-  should   bt 

adopted  by  him. 


520 


CASES  IN  CHANCERY. 


The  Lord  Chancellor. 

I  am  not  aware  that  that  is  ever  done,  nor  will  I  direct 
it.  I  will  send  it  to  the  Master  to  appoint  new  trustees, 
and  to  settle  a  scheme,  having  regard  to  the  testator's 
directions  in  the  codicil,  which  the  Master  is  not  to  con- 
sider binding  on  him,  though,  if  proper,  he  will  not  be  at 
liberty  to  depart  from  them(a). 


(a)  See  Hitch  o.  Leworthy,  2  Hare,  200. 


BETTY  V.  THE  ECCLESIASTICAL 
COMMISSIONERS. 

June  17. 

y^ere  a       ^  ^^   ^^^^  stated  that   Mary  Ann  Saurin  and  Cordelia 

hoidinff^oniy  a  Saurin  being  immediate  tenants  of  the  Precentor  of  Christ 

Unds^ original-  Church  Cathedral,  of  the  lands  of  St.  Doulough's,  contain- 

the^Teef"^  ^^  i^g  9^  ^">  ^  «•'  ^  P.  Irish  plantation  measure,  at  ^20  Irish 

chwrthe^'J!'  rent,  demised  the  same  by  Indenture  of  the  24th  of  Sep- 

interiii*dtate^  tember,  1793,  to  John  Pemberton,  his  executors,  adminis- 

a^d^^the^s^^™    trators,  and  assigns,  at  0^40  Irish,  rent,  for  the  term  of 

puirhnse/and  twonty-ono  years,  with  a  toties  quoties  covenant  for  renewal ; 

not  been  re-^^  tliat  Pemberton,  on  the  marriage  of  his  niece  with  John 

the^mount^of  Browne,  the  father  of  one  of  the  plaintifis,  demised  part  of  the 

paid^befole^^  lands  of  St.  Doulough's,  called  the  Bohomer,  and  consisting 
the  purchase 
is  completed, 
is  to  be  calcu- 
lated according?  to  the  value  of  the  part  held  by  the  purchasing  sub-tenant,  irrespectively 
both  of  the  value  of  the  rest  of  the  land  originally  demised  by  the  See,  and  of  any  co- 
venant as  to  renewing  at  a  lower  rate  of  fine  entered  into  with  the  sub-tenant  by  his  imme- 
diate landlord. 
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of  14  A.,  1  R.,  20  p.  to  John  Browne,  at  a  pepper  com  rent,        >^^» 
and  covenanted  that  he  and  his  executors  or  administrators      b»ttt 

r. 

woald  use  his  and  their  best  endeavours  to  procure  a  re-  ^^^"^  ^^"* 
newal  from  the  Saurins,'  and  would  thereupon  renew  to 
Browne,  his  executors,  administrators,  or  assigns,  at  a  pepper 
com  rent,  '^  on  payment  of  an  acreable  proportion  of  the 
^^  renewal  fines,  which  the  said  John  Pemberton  should  be 
"  obliged  to  pay  for  his  renewal ;''  that  John  Pemberton 
died  in  March,  181 J  ;  that  the  interest  of  the  Saurins' 
vested  in  one  Beresford ;  that  in  1817,  1819,  and  1820 
renewals  were  executed  by  the  Precentor  of  the  Cathedral 
to  the  Receiver  over  Beresford's  property ;  that  on  these 
renewals  respectively,  the  sums  of  £682  19s.  lid.,  £218 
6s.  4d.  and  d£'109  6s.  3d.,  in  all  £1010  128.  6d.  were  paid 
by  the  receiver  as  renewal  fines ;  that  Browne  having 
obtained  administration  to  Pemberton,  obtained  from  the 
receiver,  by  Indenture  of  the  10th  of  December,  1831,  a 
renewal  of  the  whole  of  Pemberton's  interest,  for  twenty- 
one  years  from  the  24th  of  December,  1819,  paying  as 
renewal  fines  the  £1010  12s.  6d.  theretofore  paid  by  the 
receiver  as  aforesaid,  and  £840  7s.  4d.  for  the  intermediate 
period  ;  that  of  this  sum  Browne  only  paid  £256  12s.  lOd., 
his  acreable  proportion,  the  residue  being  borne  by  those 
interested  in  the  remainder  of  the  premises ;  that  Browne 
died  in  1833 ;  that  in  1836  the  entire  of  his  interest  in 
the  lease  vested  in  his  only  son  John  Fortescue  Browne, 
and  his  only  daughter  Rebecca  Browne ;  that  John 
Fortescue  Browne  having  obtained  administration  to  his 
father,  and  Mary  Pemberton  to  John  Pemberton,  they,  by 
Indenture  of  the  20th  of  December,  1838,  demised  the 
14  A.,  1 R.,  26  p.  to  the  plaintiff  Betty,  as  a  trustee  for 
J.  F.  Browne  and  Rebecca  Browne,  for  the  residue  of  the 
term  granted  by  the  deed  of  December,  1831,  subject  to  a 
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184a.  ^  pepper  com  rent,  and  Maiy  Peinberton  entered  into  • 
Bbttt  ^^^i^  quoiies  covenant  for  renewal,  on  payment  of  an  acre- 
EccL.  Com.  2\}\q  proportion  of  the  renewal  fines ;  that  on  the  passing 
of  4  &  5  Wm.  IV.  c.  90,  the  interest  of  the  Precentor 
vested  in  the  defendants ;  that  the  landlords  intermediate 
between  the  plaintiffs  and  the  defendants  having  n^leeted 
to  purchase  the  fee,  the  plaintiflb  served  notice  on  the 
defendants  of  their  intention  to  purchase ;  that  the  defend- 
ants having  at  first  denied  the  plaintilBEs'  title  to  a  renewal, 
the  plaintiffs  filed  the  original  biU  on  the  23d  of  December, 
1840,  to  enforce  a  renewal;  that  the  defendants,  subse- 
quently upon  the  plaintiffs'  furnishing  a  statement  of  their 
title,  expressed  their  willingness  to  convey  the  inheritance 
upon  the  sum  of  £49  2s.  being  paid  as  purchase  money,  a 
rent  of  £17  6s.  Id.  being  reserved  in  the  grant,  and  a  sum 
of  jP1285  6s.  6d.  and  one  shilling  in  the  pound  receiver's 
fees  being  paid  as  a  fine  for  the  lapse  of  twenty-two  years, 
up  to  the  25th  of  December,  1841  ;  that  the  plaintiffs 
claimed  a  grant  of  the  fee  at  the  same  fine,  as  they  would 
have  been  entitled  to  it  from  their  landlord  had  he  pur- 
chased, namely,  a  part  of  the  fine  due  for  the  whole  96  a., 
3r.,  3  p.,  in  the  proportion  of  14  a.,  I  r.,  26  p.  :  96  a., 
3r.,  3  p.  which  they  stated  would  only  amount  to  £362 
17s.  5d.,  and  by  their  amended  bill  they  prayed  to  have  it 
referred  to  a  Master  to  ascertain  the  sum  due  for  fines,  and 
the  proper  rent  to  be  reserved. 

It  appeared  that  the  14  a.,  1  r.  26  p.  were,  by  reason  of 
improvements  made  by  the  plaintiff's  and  those  under  whom 
they  claimed,  much  more  valuable  in  comparison  with  the 
rest  of  the  96  a.,  3  r.,  3  p.,  than  in  their  acreable  propor- 
tion ;  that  the  defendants  had  had  the  entire  valued,  and 
that  the  14  a.,  1  r.,  26  p.  had  been  valued  at  £126  a  vear; 
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and  that  upon  this  basis  the  fines  and  purchase  money  to         '843. 
be  paid  and  the  rent  to  be  reserved  had  been  calculated.      Bbttt 
The  certificate  of  the  defendants,  as  to  the  amount  of  the  ^^^'^  ^^"* 
purchase  money  and  the  rent   to  be   reserved,  had  been 
approved  of  by  the  Lord  Lieutenant  in  Council. 

Mr.  Sergeant  Keatinge^  Mr.  Moore^  Q-C,  and  Mr. 
W.  W.  Brereton,  for  the  plaintiffs  :  3  &  4  W.  IV.  c.  37(a) 
was  intended  only  to  benefit  the  immediate  tenant  of  the 
See ;  but  it  being  found  that  the  sub-tenant  had  often 
a  more  valuable  interest  than  the  landlord,  the  4  &  5  W. 
IV.  c.  90,  s.  30,  was  passed.      We  admit  that  we  are  not 


(a)  3  &  4  W.  IV.  c.  37,  8.  141,  enacts  that  no  immediate  tenant  of  the 
see  should  be  entitled  to  a  conveyance  of  the  fee,  "  unless  he  or  she  shall, 
"  previous  to  the  execution  of  such  deed  of  conveyance,  pay  all  and  every 
<*  the  renewal  fines  customarily  paid  or  payable  on  and  for  the  renewal  of 
"  such  lease.'*  Section  128,  after  requiring  notice  of  an  intention  to  pur- 
chase, to  be  given  to  the  ecclesiastical  landlord,  provides  that,  as  prelimi- 
nary to  a  conveyance  of  the  fee,  the  Commissioners  shall  ascertain  '*  the 
"  amount  of  the  sum  or  sums  theretofore  paid  or  agreed  to  be  paid  as  and  for 
**  the  fine  or  fines  and  fees  for  renewal  of  any  such  lease  or  interest  of  and  in 
*<  the  said  lauds  and  premises,  in  the  case  of  leases  usually  renewed  every  or 
**  every  alternate  or  third  year,  for  and  during  the  period  of  nine  years  next 
'*  preceding  the  service  of  such  notice ;  and  in  the  case  of  leases  usually 
"  renewed  at  longer  intervals,  and  in  the  case  of  leases  for  lives,  for  and 
'*  during  such  period  as  shall  include  the  three  last  previous  occasions  of 
'*  such  renewal."  Section  130  enacts  that  when  the  fines  and  fees  shall  have 
beeen  ascertained  as  above  mentioned,  the  yearly  average  thereof  shall  be 
estimated,  and  it,  together  with  the  rent  reserved  by  the  lease,  is  to  be  the 
rent  reserved  on  the  conveyance  in  fee,  subject  to  variation  according  to 
the  price  of  corn,  as  therein  mentioned.  Section  131  enacts  "that 
*<  whenever  it  shall  appear  that  such  renewal  fines  and  fees  have  not  been 
••  regularly  paid  during  any  such  period,'*  [nine  years,  or  three  renewals, 
aemhle,']  *'  as  aforesaid  it  shall  and  may  be  lawful  for  the  said  Commis- 
"  sioners,  and  they  are  hereby  empowered  and  directed,  by  all  or  any  of  the 
««  ways  or  means  aforesaid,  to  ascertain  the  amount"  "  of  the  annual  or 
'*  other  renewal  fine  or  fines,  and  fees,  which  shall  have  been  paid,  agreed 
'*  to  be  paid,  or  payable,  or  which  ought  to  have  been  paid,  in  respect  of  the 
"  said  lands  and  premises,  for  and  during  such  period  as  aforesaid,"  "accord- 
"  ing  to  the  theretofore  accustomed  mode  of  renewing  such  lease  or  interest, 
*'  and  to  take  and  estimate  accordingly  the  yearly  average  of  such  annual 
' '  or  other  fine  or  fines."  "  And  if  it  shall  happen  that  no  fine  or  fines  have 
**  been  paid,  or  payable,  for  renewing  any  such  lease  or  interest  as  aforesaid, 
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1843.  ^  oDtitled  to  enforce  the  covenant  for  renewal  in  the  deed  of 
1808;  but,  putting  the  covenant  out  of  the  question,  we 
say  that  we  have  the  same  rights  against  the  defendants  as 
we  would  have  had  against  our  hmdlord  had  he  purchased, 
in  which  case  the  whole  ninety-six  acres  would  have  been 
valued  together ;  and,  supposing  the  covenant  out  of  the 
way,  we  should  have  been  entitled  to  a  conveyance  in 
fee  on  paying  a  fine,  which  bore  the  same  proportion  to  the 
whole  fine  as  the  value  of  our  fourteen  acres  did  to  the  value 
of  the  ninety-six.  [Lord  Chancellob. — At  present  the 
whole  question  seems  to  depend  on  this,  whether  if  there 
had  been  a  purchase  of  the  whole,  the  fine  paid  must  not 


«*  for  any  such  period,  or  any  part  of  such  period,  preceding  the  service  of 
"  such  notice  bb  aforesaid,  that  then,  in  every  sach  case,  it  shaU  be  lawful 
*'  for  the  said  Commissioners  to  take  and  estimate  the  yearly  average  of  such 
<*  renewal  fines  and  fees,  according  to  such  proportion  of  the  improved 
"  yearly  value  as  may  by  the  custom  of  the  Diocese,  or  other  spiritual  pro- 
'*  motion  or  digrnity,  under  which  the  said  lands  and  premises  are  held,  have 
'*  determined  the  amount  of  fines  payable  in  respect  of  lands  and  premises 
"  held  thereunder  by  like  tenure  and  demise,  (such  improved  yearly  value  to 
"  be  ascertained  by  all  such  ways  and  means  as  the  said  Commissioners  shall 
**  think  fit,  or  by  the  issuing  of  a  Commission)'*  '*  or  by  reference  to  all  the 
"  circumstances  of  the  case,  and  to  the  amount  of  the  tenant's  beneficial 
"  mtcrest  in  such  lands  and  premises,  according  to  their  discretion,  to  fix, 
"  ascertain,  and  determine  the  yearly  average  of  such  renewal  fines  and 
*'  fees ;"  such  average,  together  with  the  rent  theretofore  reserved,  to  fonn 
the  rent-charge  to  be  thereafter  payable. 

3  &  4  W.  IV.  c.  37,  only  enabled  the  immediate  tenant  of  the  See  to  pur- 
chase the  inheritance;  consequently,  by  4  &  5  W.  lY.  c.  90.  s.  SO, 
it  was,  after  directing  notice  of  an  intention  to  purchase  the  fee,  to  be 
given  by  the  under  tenant  desiring  to  purchase,  to  the  landlords 
intervening  between  him  and  the  See,  enacted  "  that  in  case  such  first  or 
immediate  tenant  shall  neglect  or  omit  to  make  application  in  manner  by 
the  said  Act*'  [3  &  4  W.  IV.  c.  37]  "  directed  for  the  purchase  of  the 
fee  simple  and  inheritance  of  and  in  such  lands,  tenements,  and  heredita- 
ments, for  the  space  of  twelve  calendar  months  after  such  notice  in  writing 
shall  have  been  given  to  him,  or  to  his  known  agent  or  receiver,  it  shall 
be  lawful  for  the  said  Conmiissioners  to  treat,  contract,  or  agree  with  such 
under  tenant  who  may  have  given  such  notice  as  aforesaid,  or  with  any 
intervening  tenant  who  may  have  made  application  within  the  said  period 
of  twelve  months,  for  the  absolute  purchase  by  him  of  the  fee  simple  and 
inheritance  of  and  in  the  same  lands,  tenements,  and  hereditaments,  upon 
such  and  the  same  terms,  and  in  the  same  manner  as  in  the  said  Act  is 
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have  been  in  proportion  to  the  value.]  We  admit  that  it  ^Q^^- 
must  have  been  so.  [Lord  Chancellor. — Then  it  is  very 
hard  to  say,  that  the  tenant  of  a  particular  portion  is  not  to 
pay  a  fine  according  to  the  value  of  that  portion.  Is 
not  the  way  to  value  a  farm  to  value  each  close  ?]  Wo 
think  that  the  fine  payable  in  that  case  would  be 
different  from  that  which  we  are  now  called  on  to 
pay.  The  rent  reserved  here,  is  only  £17  6$,  Irf.,  and 
that  was  to  be  calculated  according  to  the  average  of 
the  yearly  fines,  therefore  the  average  of  the  yearly  fines 
should  not  exceed  £17  6«.  Id. 

Mr.  Sergeant   Warreriy  Mr.  Martley,   Q.  C,  and  Mr. 


prescribed  for  the  purchase  of  perpetuities  by  any  first  or  immediate  ten. 
ant ;  but  subject,  nevertheless,  (in  addition  to  the  rent  thereby  directed  to 
be  paid,  reserved,  and  made  payable  to  the  Archbishop,  Bishop,  or  other  eccle- 
siastical corporation  sole  under  whom  the  same  are  immediately  held)  to  a 
perpetual  rent  charge,  or  as  many  perpetual  rents  charge  as  there  are 
tenants  intervening  between  such  Archbishop,  Bishop,  or  other  Ecclesi- 
astical Corporation  sole,  and  the  under  tenant  entering  into  such  contract 
for  purchase ;"  such  rents  charge  to  be  payable  to  the  intervening  tenants 
respectively,  and  to  be  in  lieu  of  their  respective  reversions.  Section  35 
enacts,  that  if  the  lands  proposed  to  be  purchased  be  only  a  part  oT  the 
lands  contained  in  the  original  lease,  the  Commissioners  shall  ascertain  the 
amount  of  the  rent  charge  which  would  have  been  payable  if  the  fee  of  the 
entire  had  been  proposed  to  be  purchased,  and  shall  then  apportion  the 
rent  to  be  payable  in  respect  of  the  lands  proposed  to  be  purchased ;  and 
so  in  respect  of  the  intervening  rents  charge,  according  to  the  proportion 
of  the  lands,  the  fee  of  which  should  be  proposed  to  be  purchased,  to  the 
lands  held  by  each  intervening  tenant  respectively. 

6  &  7  W.  lY.  c.  99,  s.  1,  authorizes  a  tenant  to  require  from  his  imme- 
diate landlord,  if  he  shall  have  purchased  the  fee,  a  conveyance  of  th« 
fee  to  such  tenant,  upon  his  paying  his  contribution  to  the  purchase  money 
paid  by  his  landlord,  as  ascertained  by  the  previous  Acts,  "  together  with 
aU  rent  and  fines,  and  fees  for  renewal,  and  all  arrears  thereof  then  due  and 
payable  by  such  tenant,  by  virtue  of  such  lease  or  contract" 

The  above,  as  far  as  we  have  been  able  to  discover,  are  the  only  enact- 
ments in  force  authorizing  the  purchase  by  tenants,  of  the  fee ;  and  they 
appear  to  leave  unprovided  for,  the  case  of  the  immediate  tenant  of  the  See 
purchasing  the  fee,  then,  his  or  any  subsequent  tenant  neglecting  to  pur- 
chase, and  some  tenant  subsequent'  to  the  one  to  neglecting,  desiring  to 
purchaBe. 
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1B48.        RadcliffB    appeared    for    the    defendants,  but    were    not 

BSTTT 

r. 
Ecc  Com. 


»■"'      caUed  on. 

r. 


Thb  Lobd  Chanckllor. 

I  do  not  think  that  there  is  any  thing  in  this  case. 
The  plaintiffs  are  the  holders  of  a  lease,  and  are  entitled  to 
porchase  the  fee  upon  certain  terms ;  these  are  settled,  and 
admitted  to  be  correct ;  but  before  the  plaintiffs  are  entitled 
to  get  a  conveyance,  they  must  pay  the  fines  which  are  m 
arrear.  It  is  very  properly  admitted  that  the  plaintiffs 
are  not  entitled  to  insist  on  the  covenants  by  their  imme- 
diate landlord ;  that  they  can  have  only  the  common  rights 
under  the  Act  as  against  the  Church ;  and  those,  it  is  admit- 
ted, must  be  decided  here,  according  to  the  value  of  the 
premises ;  and  all  the  other  clauses  of  the  Act  which  were 
read,  have  nothing  to  do  with  the  question. 

The  question  here,  is,  not  as  to  the  right  to  purchase  the 
fee,  but  as  to  the  obligation  now,  to  pay  sums,  which  the 
plaintifis,  if  they  merely  looked  for  a  renew^al,  would  have 
been  bound  to  have  paid.  The  only  thing  which  I  have 
heard  against  this,  is,  that  the  plaintiffs  are  entitled  to 
a  purchase  at  the  same  price  as  they  would  have  been, 
if  the  intermediate  landlord  had  purchased,  and  they  had 
not  had  a  covenant  for  renewal  on  payment  of  an  acreable 
proportion  of  the  fine ;  and  that,  as  in  that  event  the  whole 
farm  would  have  been  valued  together,  the  proportion 
which  would  have  fallen  on  the  lands  in  question  would 
have  been  less  than  what  is  now  claimed.  If  there  is  any 
meaning  in  this  argument,  it  must  mean  this — that  four- 
teen acres  valued  by  themselves  would  bear  a  higher  value 
than  when  valued  together  with  inferior  land.      But  farms 


CASES  IN  CHANCERY.  527 

are  not  valued  in  a  lump ;  the  valuator  does  not  take  a  ift^3. 
bird's-eye  view  of  the  whole,  and  set  it  down  at  such  a  Bettt 
gross  sum.  There  is  only  one  way  of  valuing,  and  that  is  ^^^'  ^^^' 
to  go  into  each  field,  and  having  a  map  with  you  on  which 
each  close  is  marked,  to  put  a  value  upon  each ;  and  so 
here  the  valuator  would  have  gone  on  the  lands  in  question 
here,  and  valued  them  separately.  Something,  no  doubt, 
might  be  struck  ofT  for  bad  land  ;  but  something  might  be 
added  for  the  good  land,  or  on  account  of  there  being 
different  kinds  of  land  which  it  would  be  convenient  to 
hold  together.  I  do  not  see,  therefore,  how  any  difference 
can  be  presumed  to  have  arisen  from  the  valuation  being  of 
these  lands  separately.  The  plaintiffs  are  entitled  to  a 
decree  for  the  reference  they  have  prayed  for ;  but  they 
should  pay  the  costs.  As  however  it  is  said  to  bo  the  first 
case  of  the  kind,  I  will  only  decree  them  to  pay  the 
defendants  £30  for  costs,  merely  on  account  of  its  being  the 
first  case.  This  case  is  not  one  of  the  difficulties  of  the 
Temporalities  Act ;  there  must  have  been  some  confusion 
in  the  minds  of  those  by  whom  the  plaintiffs  were  ad- 
vised. 
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1843. 


SHAW  V.  M'MAHON. 

June  17,  19. 

Under  a  de-  SiR  WiLLiAM  M*Mahon,  Baronet,  by  his  will,    Im 

vise  of  free- 

^'on^^"^^  date  the  2nd  of  April,  1836,  after  reciting  certain  pa 
such  children  i^pg  declared  "  that  subject  to  the  prior  trusts  and  n 

of  the  testator  '  "^  ^ 

as  should  be     cc  cations  hereinafter  expressed,  the  surplus  income  c 

living  at  his  ^  *■ 

^t^^\  ^^^^  "  residue  of  my  assets  and  property,  real,  personal 

tnat  tne  testa^ 

tor  having  by  tc  mixed,  after  providing  for  the  several  particulars 
a  codicil  re-  '  *  ^  *^ 

vi°8e^M*?o  wTe  "  P"^^  charges  hereinafter  made,  shall  be  equally,  d 

child,  the  re-  u  ^1,^  i;fe  tj^e  of  my  son,  Beresford  Burston  M'M 

voiced  share  •^  ' 

went  among     cc  divided  between   all   my    children,    including   the 
all  the  other  "^  '  ^ 

children,  and    cc  Beresford  and  William,"  [the  testator's  two  childr 

did  not  de-  •• 

scendtothe     his  first  marriage]  "in  equal  shares  during  the  ni 
Held,  under  *«  life  of  the  said  Beresford.''     The  testator  then  beque 

the  circum-  * 

stances,  that    Wacies  of  £7,000   each  to  four  of  his  children   b^ 

interest  was  * 

not  payable  on  second  marriage,  and  £6,000  each  to  the  remaining 

portions  of  le-  o  '  '  e 

gacies  not        of  these  children  ;  the  legacies  to  daughters  to   be  \ 
vested.  ^  ^ 

at  twenty-one,  or  marriage,  and  to   sons  at  twenty 

and  all  to  bear  interest  at  five  per  cent  from  the  test 

death.     The  testator  then  having  provided  for  the  pay 

of  his  wife's  jointure,  and  of  certain  annuities  to  his 

Beresford  and  William,  directed  his  trustees  to  "appb 

"  surplus    rents     and    profits,    interest,     dividends, 

"  income  of  all  ray    property  of  every  kind  whatso 

"  real,  personal,  and  mixed,  in  and  towards  the   pay 

"  and  satisfaction  of  the  said  legacies  bequeathed  t 

"  said  cliildren  by  my  said  wife  Charlotte,  if  my  per 

*'  estate  shall  bo  deficient  in    any  sum  to  pay  and  sa 
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'*  the  same,  and  in  increasing  and  augmenting  the  said 
*'  legacies''  to  the  sum  of  £10,000  each,  "  such  increases 
*'  and  additions  to  the  said  legacies  to  be  made  without  any 
"  calculation  of  interest  whatever  upon  the  said  increases 
*'  to  be  added  to  the  said  legacies.  And  it  is  my  will  and 
"  intention  that  interest  only  shall  be  calculated  on  the 
*^  said  original  legacies  bequeathed  as  aforesaid/'  The 
testator  then,  after  making  certain  provisions  in  respect  of 
the  legacies,  directed  that  after  the  legacies  had  been 
increased  to  £10,000,  as  thereinbefore  directed,  £1,200 
a  year  out  of  the  surplus  rents  should,  during  his  son 
Beresford's  life  time,  be  invested,  so  as  to  accumulate  for 
the  purchase  of  estates,  ''  and  I  direct,  and  it  is  my  will 
**  that  the  residue  of  the  said  balance,  when  ascertained, 
^*  shall  be  divided  in  equal  parts  amongst  all  my  children 
"  living  at  my  death,  including  my  sons  Beresford  and 
"  William  John,**  such  surplus  fund  only  to  continue 
during  Beresford's  life.  The  testator  then  directed  that 
if  any  of  his  sons  should  involve  the  family  in  litiga- 
tion, by  contesting  the  validity  of  the  will,  every  devise 
and  bequest  to  any  person  so  acting  should  be  revoked, 
'^  and  fall  into  the  general  residue  of  the  said  trust  estates 
^'  and  funds,  in  the  same  manner  as  if  the  same  had  never 
"  been  mentioned  in  this  my  will,  and  as  if  the  son  or 
^'  sons  so  acting  had  died  under  age,  unmarried,  and 
**  without  issue.''  The  testator  then,  by  a  codicil  bearing 
date  the  4th  of  August,  1836,  after  reciting,  among  other 
things,  that  his  son  William  had  acted  contrary  to  his 
wishes  and  advice  as  a  parent,  revoked  *'  the  other  bequest 
"  and  provision  made  for  him  by  my  said  will,  save  the 
"  life  annuity  of  <f  300  per  annum,  devised  and  bequeathed 
"  to  him  for  life,  and  save  as  to"  the  remission  of  a  debt 
due  by  William  to  the  testator,  "  and  I  will  and  direct 

VOL.   II.  o  o 
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that  tho  said  annuity  and  legacy  of  the  said  debt  dae  by 
him  are  subject  to  be  annulled  and  revoked  in  manner 
M'Mahok.    tc  provided  by  the  said  will,  in  case  he  the  said  William" 
should  occasion  litigation  in  respect  of  the  will  or  codicil. 

A  suit  having  been  instituted  by  the  trustees  subse- 
quently to  the  testator'*s  death,  and  pursuant  to  his  direc- 
tions, the  Master,  amongst  other  things,  reported  that 
upon  the  revocation  of  William's  interest  by  the  codicil, 
his  share  in  the  surplus  went  amongst  the  other  children 
equally;  to  this  finding  an  exception  was  taken  on  the  part 
of  Sir  Beresford  M'Mahon,  on  the  ground  that  there  was 
an  intestacy  as  to  William's  share,  and  that  consequently 
it,  so  far  as  it  consisted  of  rents  of  freehold  lands, 
descended  to  Sir  D.  as  heir  at  law,  and  that  the  per- 
sonalty went  among  all  the  children,  including  William, 
as  next  of  kin.  There  was  also  an  exception  on  the  part 
of  some  of  the  younger  children,  whose  shares  had  not  yet 
vested,  because  the  Master  had  not  reported  that  they 
were  entitled  to  interest  on  the  difference  between  their 
original  and  increased  legacies,  when  the  increased  amount 
had  been  made  up. 

Mr.  Sergeant  Keatinge  and  Mr.  C.  Shaw  appeared  for 
the  trustees. 

Mr.  Sergeant  Warren^  and  Mr.  fV.  Brocket  Q.C.,  with 
whom  was  Mr.  J,  A.  Wall,  for  Sir  Beresford  M*Mahon.— 
We  contend  that  Sir  Beresford  as  heir  is  entitled  to  Wil- 
liam's one-eighth,  Cresicell  v.  Ch€dyn{d).  In  Strytnsher  v. 
Norihcot€{h)^  Sir  Thomas  Plumer  says,  "  It  seems  clear  on 

(a)  2  Eden.  123 :  3  B.  P.  C.  by  Toml.  246.     (ft)  1  Swans.  566,  p.  570. 
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"  the  authorities  that  a  part  of  the  residue  of  which  the  ^ I^'f: • 

^^  disposition  fails,  will  not  accrue  in  augmentation  of  the  r. 

^'  remaining  parts,  as  a  residue  of  residue ;  but  instead  of 
^'  resuming,  the  nature  of  residue  devolves  as  undisposed  of." 
B(Mfftoell  V.  Dry{a).  The  cases  in  which  the  survivors  have 
taken  the  whole  are  cases  of  joint  tenancy,  in  which  each  has 
an  interest  in  the  whole.  Davies  v.  Kempe  (6).  Hero  the 
devise  is  to  '*  all  who  may  be  living  at  my  death ;"  but 
all  were  living  then.  There  are  numerous  cases  to  show 
that  a  devise  like  the  present  creates  a  tenancy  in  com- 
mon, i/<wA5rooi  V.  Coci(c)  ;  2  Poto.  Dev,  371. 

Mr.  MoorBy  Q.C.  and  Mr.  A.  M^Mahon^  for  the  younger 
children.  Whether  the  revoked  share  shall  go  to  the  heir, 
or  be  equally  distributed,  is  wholly  a  question  of  inten- 
tion. The  gift  here  is  not  to  the  children  nomnatim ;  it 
is  to  them  as  a  class,  and  if  any  had  died  in  the  testator's 
life  time,  the  survivors  would  have  taken  the  shares  of 
those  dying.  The  testator  excludes  his  sons  from  taking, 
on  certain  events,  and  directs  the  shares  of  those  excluded 
to  fall  into  the  general  residue;  this  shows  it  was  his 
intention  that  there  should  be  an  equal  distribution  on  a 
revocation.  The  authorities  are  decidedly  with  us,  Knight  v. 
Gonld(d) ;  Humphrey  v.  Tayleur(e).  The  word*  hero  do  not 
necessarily  create  a  tenancy  in  common,  Frewen  v.  lMfe{f)* 

The  Lord  Chancellor. 

There  is  no  doubt  bat  that  tho  eauo  r/f  OramnHfU  r. 


(a)  1  P.  W.  700-  («)  2  Muf,  70,  (0)  I  AmK  IflO, 

(6)  Carter,  2,  3.  (4)  2  My,  k  K.  V9i,         (f)9  9l,  H.  iU  2W 

O  ft  % 


^ 
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Chedyn  was  well  decided,  and  cannot  be  disturbed.  There 
the  gift  was  to  persons  naminaiim^  and  upon  this  certainly 
M'Mahov.  there  has  been  a  good  deal  of  discussion.  Here  the  devise 
is  to  a  class.  I  am  inclined  to  think  that  under  the  modem 
authorities,  the  circumstances  of  persons  taking  as  a  class 
have  been  given  greater  effect  to,  and  carried  much  further 
than  was  contemplated  by  the  early  authorities  ;  but  the  doc- 
trine of  the  later  authorities  is  perfectly  well  settled,  and  is 
established  on  very  reasonable  grounds.  Supposing,  then, 
that  I  can  see  an  intention  here  that  the  children  should 
take  the  revoked  share,  I  am  clear  that  the  authorities 
will  enable  me  to  give  effect  to  such  an  intention. 

The  testator  here  starts  by  saying,  that  the  residue 
is  to  be  divided  equally  between  all  his  children,  in- 
cluding Beresford  and  William,  manifestly  because  he 
had  been  speaking  of  a  numerous  class  of  reasons  for 
excluding  these  two  from  the  ownership  of  his  property ; 
the  mention,  therefore,  of  their  names  in  the  clause  I  am 
now  coming  to  does  not  vary  the  construction  of  it.  He 
then  directs  the  accumulation  of  part  of  the  surplus,  and 
skives  the  residue  to  all  the  children  who  shall  be  living' 
at  his  death.  This  is  undoubtedly  given  to  theui  as  a 
class ;  otherwise  he  would  liave  named  them ;  instead 
of  this  he  devises  to  whatever  children  shall  be  livinf' 
at  his  death ;  nothing  can  be  clearer  than  that  this  is  given 
as  to  a  class.  Then  this  is  followed  by  a  provision  that  if 
any  of  the  sons  litigate  the  will,  that  is,  litigate  it  adversely, 
question  his  right  to  make  the  will,  the  gifts  to  him 
are  to  be  revoked,  except  to  the  amount  of  ^10,  aDd 
the  rest  is  to  go  as  if  the  son  so  acting  had  not  been 
provided  for.  Now  under  this  clause  it  is  quite  clear  that 
the  effect  of  the  revocation  of  the  child's  provision  would 
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be  not  to  leave  any  part  of  the  residue  undisposed  of,  but 
to  give  the  other  children  the  benefit  of  the  revocation. 
There  is  no  doubt  of  this. 

The  testator  then  by  his  codicil,  expressing  disapproba- 
tion of  his  second  son'^s  conduct,  says,  [his  Lordship  read 
the  part  of  the  codicil  which  revoked  the  devise,  and 
imposed  the  condition  of  not  litigating  the  will].  Now 
here  again  the  testator  is  acting  on  that  clause  in  the  will, 
and  no  one  would  dispute  but  that  if  the  son  took  the 
oP300  annuity,  and  then  did  the  act  mentioned  in  the  will, 
and  here  again  guarded  against,  he  would  be  excluded 
from  all  benefit  under  the  will,  except  the  dPlO  legacy,  and 
the  residue  would  go  among  the  other  children.  Am 
I  then  to  suppose  a  different  rule  was  intended  in  respect 
to  the  large  provision!  for  of  the  provisions  which  he 
had  given  by  the  will,  he  revokes  the  large  one  and  gives 
the  small ;  but  the  small  provision  is  to  be  taken  subject 
to  a  condition,  and  the  effect  of  forfeiture  would  be  to  give 
the  whole  of  it  to  the  other  children ;  am  I  to  suppose,  then, 
that  the  testator  intended  his  son  to  take  part  of  the  large 
provision,  at  a  time  that  he  provided  that  he  should  not  take 
any  part  of  the  small  one ;  for  one  effect  of  the  construction 
contended  for  would  be  to  give  to  William  an  interest  in 
the  portion,  the  bequest  of  which  to  him  was  revoked. 

The  intention  then  of  the  testator  is,  I  think,  as  clear 
as  possible.  The  only  question  is,  whether  there  is  any 
rule  against  giving  effect  to  the  intention  in  this  case.  On 
the  contrary,  the  authorities  are  in  favour  of  this  con- 
struction ;  the  gift  here  is  to  a  class,  to  those  who  shall 
be  living  at  his  death.  He  then  says,  that  William  is  not 
to  take,  therefore  at  the  testator's  death  William  was  not 
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>Q^'  ^  an  object  of  the  derise,  and  the  death  was  the  time  to 
ascertain  of  whom  the  objects  consisted ;  I  therefore  break 
in  upon  no  rule  of  biw,  but  consistently  with  all  the  rules 
on  the  subject,  I  hold  William  to  be  excluded,  and  that  the 
whole  residue  goes  among  all  the  other  children  eqoallj. 


With  respect  to  the  exception  as  to  the  allowance  of 
interest  upon  the  additions  to  the  legacies  not  yet  vested, 
the  exception  was  overruled  on  the  mere  statement  of  it, 
without  argument  or  judgment. 


LEADER  V.  AHEARNE. 

June  10. 

A.  being  en-  Xhe  bill  in  this  cause  was  filed  by  the  plaintiff,   Mr. 

titled  to  cer-  *^  ^  ' 

tain  lands  in     Leader,  as  the  purchaser  of  the  lands  of   Drumcrowna, 

fee,  granted  '  ^  ° 

annuities  out  anrainst    Ellen  Hayes,    the   vendor,   and  the   defendant, 

of  them  to  B.      ®  •^     '  ' 

to  secure       Aheame,  who  claimed  under  a  deed  executed  to  him  sub- 
money   ad- 
vanced by  him.  sequently  to  that  executed  to  the  plaintiff,  and  it  prayed 

quentiy  agreed  that  the  deed  of  conveyance  to  the  plaintiff  of  the  30th  of 

to    sell    the  "^  ^ 

lands  to  C, 
in  order  to  re- 
deem with  the 

purchase  money  a  leasehold  interest  which  was  under  eviction,  representing  to  him  that 
B.  would  join  in  the  conveyance.  A.  executed  the  conveyance  to  C,  but  he  refused  to 
allow  A.  to  got  the  purchase  money  till  B.  would  discharge  the  land  of  the  annuities,  which 
B.  refused  to  do.  A.  subsequently  sold  the  lauds  to  B.,  who  had  notice  of  the  prior  eed. 
On  a  bill  filed  by  C  to  sot  aside  the  sale  to  B. ;  Held,  that  A.  had  a  right  to  treat  the 
contract  as  incomplete,  and  to  sell  to  another. 

Held,  also,  that  G.  could  not  impeach  the  consideration  given  for  the  annuities. 


Aheabne. 
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August,    1836,   might  be    established,   and   the   plaintiff,      '^^^'    ^ 
declared  entitled,  under  it,  to  the  lands,  and  that  the  deed       -^^dbb 
of  the  12th  of  September,  1836,  might  be  declared  frau- 
dulent and  void,  as  against  the  plaintiff,  &c. 


Ellen  Hayes  was  seized  in  fee  of  the  lands  in  question, 
and  of  one  sixth  undivided  part  of  other  lands,  held  under 
a  lease  for  years ;  she  had  had  some  dealings  with  John 
and  Matthew  Ahearne,  who  were  attomies  and  money 
lenders,  and  on  the  9th  of  February,  1830,  she  granted  to 
them  for  4  years  a  rent-charge  or  annuity  of  £17  10a. 
payable  out  of  the  freehold  and  chattel  interests ;  she  also 
shortly  after  granted  to  them  an  annuity  of  £10,  to  be 
payable  for  20  years,  in  consideration  of  £64.  Is.  5d., 
which  consideration  the  bill  charged  never  to  have  been 
paid.  In  June,  1832,  she  executed  a  third  deed,  by  which, 
after  reciting  the  grant  of  the  former  annuities,  and  an 
agreement  in  consideration  of  them,  and  £150  then  paid 
by  Matthew,  and  certain  costs  due,  to  grant  to  Matthew 
an  annuity  of  £50  for  16  years,  she  conveyed  both  the 
fee  simple  and  chattel  interests  to  John,  for  20  years,  to 
secure  this  annuity.  The  bill  charged  all  these  annuities 
to  be  fraudulent  and  void  for  usury,  and  that  the  con« 
siderations  alleged  were  never  paid. 

William  Scannell,  Mrs.  Hayes's  son  by  a  former  mar- 
riage, was  entitled  to  the  rest  of  the  undivided  portion  of 
the  leasehold  interest,  and  as  such,  had  joined  in  the  annu- 
ity deeds.  An  ejectment  was  brought,  and  this  interest 
evicted,  and  Mrs.  Hayes  and  Scannell  being  desirous  to 
redeem,  she  was  anxious  to  sell  Drumgowna  for  the  pur- 
pose, and  proposed  to  the  plaintiff  that  he  should  become 
the  purchaser  for  £260,  and  represented  to  him  that  if  he 
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purchasecU  the  Aheftrnes  would  disduurge  the  landB  from 
the  annuities.  He  agreed  to  do  so,  and  on  the  30th 
Aoguflty  1836,  Mrs.  Hayes  executed  a  conyeyance  to  him, 
which  was  registered  on  the  Srd  of  September,  1886. 
j£100  of  the  purchase  money  was  handed  over  to  Mr. 
03rien,  Mrs.  Hayes's  attorney,  but  the  phuntiff  directed 
him  not  to  pay  it  to  her  until  the  annuities  were  dis- 
charged. A  deed  of  indemnity  was  then  prepared  by  the 
plaintiff,  which  the  Aheames  refused  to  sign.  The  bill 
then  charged  that  the  Aheames  entered  into  a  oollusive 
arrangement  with  Mrs.  Hayes  to  become  the  pnrchasera, 
and  that  she,  on  the  12th  of  September,  1836,  executed  a 
conveyance  to  them  of  these  lands  for  a  consideration  of 
JS300,  which  was  never  paid.  It  also  chaiged  express  notice 
to  the  Aheames  of  the  conveyance  to  the  plaintiff  on  the 
10th  September,  prior  to  the  execution  of  the  conveyance 
to  them.  The  defendants  went  into  evidence  to  show  that 
the  i?300  had  been  paid,  and  that  part  of  it  had  been  applied 
in  effecting  the  redemption  of  the  leasehold  interest. 

Mr.  Sergeant  Warrev^  Mr.  Sergeant  Keatinge^  and  Mr. 
Bowen^  for  the  plaintiff.  These  annuities  are  void  for 
usury,  and  the  consideration  was  not  paid  (a).  [Lord 
Chancellor. — You  would  find  it  very  diflScult  to  open 
those  accounts  as  a  purchaser.] 

Mr.  MajoTj  Q.O.,  and  Mr.  B.  Stephens^  for  the  defend- 
ants. 

The  Lord  Chancellor. 


(a)  The  argumcnta  turned  in  a  great  measure  upon  the  question  of  notice 
and  the  operation  of  the  registry  acts,  but  as  those  arc  not  important  in  the 
view  of  the  case  taken  by  his  Lordship,  we  do  not  give  them. 
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This  is  an  unfortunate  case,  for  there  has  been  more  liti-  ^^^- 
gation  than  so  trifling  a  matter  is  worth — ^no  one  pretends 
that  it  is  worth  more  than  «^240  ;  the  defendants  have  paid 
^300,  and  if  there  is  a  decree  against  them  they  must  be 
repaid  the  ^300 ;  so  that  a  decree  for  the  plaintiff  would 
be  a  loss  of  £60  to  him.  I  dare  say  that  the  parties  feel 
more  anxiety  about  the  costs  than  the  subject  matter  of 
the  suit,  it  being  manifest  that  they  exceed  the  value  of  the 
estate. 

The  transaction  itself  is  rather  of  a  singular  nature;  this 
lady  having  a  small  estate,  had  granted  certain  annuities 
to  the  defendants,  who  were  attomies,  for  a  certain  number 
of  years.  I  have  nothing  here  to  do  with  the  consideration 
for  these  annuities ;  the  plaintiff  is  not  here  in  a  situation 
to  impeach  them,  even  if  his  bill  were  framed  for  that 
purpose :  it  is  however  obvious  that  the  demands  were  of 
an  exorbitant  nature,  and  the  charges  being  partly  made 
up  of  costs,  and  partly  of  money  from  time  to  time  ad- 
vanced, very  little  money  reached  the  borrower.  In  this 
state  of  things,  Scannell,  her  son  by  a  former  marriage, 
had  a  leasehold  interest  which  was  under  eviction,  and 
unless  it  was  redeemed  he  would  lose  the  estate ;  it  was 
the  manifest  object  of  the  mother  to  sell  Drumgowna,  in 
order  to  redeem  this  property,  and  accordingly  she  looks 
for  a  purchaser.  Aheame  was  not  desirous  of  being  the 
purchaser ;  he  was  better  satisfied  with  the  securities  which 
he  had  bringing  him  large  interest,  but  he  tells  her  that 
he  will  not  stand  in  the  way.  A  purchaser  then  being 
found  in  the  person  of  the  plaintiff,  it  is  said  that  Aheame 
is  bound  by  all  that  took  place ;  for  he  represented  that  if 
a  purchaser  were  found,  he  would  join  in  the  conveyance  to 
the  purchaser :  this  is  proved,  but  it  is  not  proved  that  he 
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was  to  release  the  lands  from  the  securities  which  ho  had, 
unless  the  money  which  he  had  advanced  was  paid:  it 
amomits  to  no  more  than  this,  that  he  will  not  stand  in  the 
way  of  the  purchase  being  completed ;  there  is  no  reference 
made  to  any  particular  purchaser,  for  there  was  then  none. 
A  deed  of  conveyance  to  Leader,  in  consideration  of  £260, 
was  prepared  behind  Aheame's  back.  It  is  a  plain  convey- 
ance of  the  fee  for  that  sum,  and  though  he  was  aware  of 
Aheame's  incumbrances,  there  is  no  reference  to  those  in- 
cumbrances ;  the  deed  has  all  the  usual  covenants,  and 
there  is  no  receipt  on  the  deed  for  the  purchase  money. 
It  appears  that  ^100  of  it  was  actually  paid  to  O^Brien, 
Mrs.  Hayes'^s  attorney,  which,  according  to  the  notice 
served  by  the  plaintiff,  was  to  remain  in  O'Brien's  hands 
until  a  deed  of  indemnity  was  executed.  A  deed  of  indem- 
nity is  prepared,  it  recites  the  annuities  to  Aheame,  recites 
the  eviction  of  the  other  estate,  and  her  agreement  to  sell 
this  estate,  in  order  to  relieve  her  son,  and  enable  him  to 
redeem,  and  she  and  her  son  are  made  to  charge  upon  his 
property  the  annuity  to  Aheame,  as  an  indemnity  to  the 
estate  sold.  No  such  contract  is  proved ;  in  the  answer  of 
Mrs.  Hayes  and  Scannell  they  swear  that  no  such  contract 
existed,  and  that  it  was  added  by  Mr.  Leader.  The  estate 
was  only  sold  to  get  money  to  redeem,  and  while  the  money 
was  to  be  retained  in  the  hands  of  O'Brien,  and  not  to  be 
paid  to  the  sellers  until  they  executed  a  deed  not  agreed 
upon,  they  might  in  the  mean  time  lose  that  lease,  to  redeem 
which  was  the  object  of  the  sale :  this  was  a  security  carved 
out  by  the  purchaser  for  himself;  he  had  no  right  to  insist 
on  that  particular  indemnity,  and  by  it  the  whole  object  of 
the  sale  was  defeated.  The  purchaser  kept  his  money; 
O'Brien  was  not  to  be  at  liberty  to  part  with  the  £100, 
and  there  is  no  explanation  why  the  £160  was  not  paid; 
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there  was  no  receipt  ^rritten  for  the  consideratioD  money,  ^^ }^^^|^ ^ 

and  I  think  the  fair  construction  is  that  it  really  was  not  ^^-J;**** 
meant  as  a  concluded  contract,  that  the  instrument  was 
not  binding  though  executed,  but  that  the  matter  was  still 
open ;  if  one  partj  thought  it  to  be  an  instrument  ex- 
ecuted, the  other  did  not;  therefore  on  that  ground  I 
would  not  enforce  the  contract ;  that  I  think  was  the  real 
meaning  of  the  transaction ;  Hayes  and  Scannell  swear 
they  did  not  know  that  they  were  executing  it  as  a 
purchase  deed ;  that  O'^Brien  was  as  much  the  agent  of  one 
as  of  the  other. 

The  purchaser  will  sustain  no  damage ;  he  will  get  all 
his  money  back ;  but  suppose  I  were  to  give  him  relief, 
what  relief  would  he  be  entitled  to !  It  is  idle  to  talk  of  his 
having  any  equity  against  Ahearne  to  make  him  give  up 
his  security :  the  cases  where  a  man  encourages  another  to 
make  a  purchase,  representing  that  there  is  no  incum* 
brance,  have  no  bearing  on  this  case ;  here  I  have  his 
own  deed  prepared  to  secure  him  against  it  as  an  existing 
incumbrance.  Suppose  Ahearne  could  not  support  his  pur- 
chase, he  has  still  his  annuity  ;  he  does  not  lose  his 
incumbrance  even  if  he  loses  his  purchase  ;  what  relief 
therefore  could  the  purchaser  have !  He  would  have  to  pay 
the  purchase  money  and  £50  a  year,  for  he  must  take 
subject  to  the  annuity ;  he  would  therefore  have  bought  a 
loss,  and  if  I  were  to  give  him  relief  he  would  be  glad  to 
relieve  himself. 

It  was  important  to  Mrs.  Hayes  to  have  the  money  im- 
mediately, and  Ahearne  then  says — I  will  give  £3(H)  for  the 
estate.  The  bill  is  filled  with  allegations  that  this  wa«  tud 
real  transaction;  that  the  money  was  never  paid ;  thai  it  wa» 
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all  a  pretence  and  fraud.  If  the  plaintiff  had  succeeded  in 
establishing  that,  he  might  have  had  relief;  but  it  turns 
out  to  be  a  real  transaction,  and  not  only  was  the  money 
paid,  but  £148  of  it  was  applied  to  the  redemption  of  the 
property,  and  thus  the  object  of  the  sale  was  effected.  It 
is  impossible  to  say,  that  if  a  purchaser  pays  nothing,  and 
the  object  of  the  sale  is  thus  frustrated,  a  party  is  not  at 
liberty  to  treat  it  as  an  incomplete  transaction,  and  sell  to 
another.  I  will  not  enter  into  the  question  of  notice^ 
which  is  an  important  one,  for  if  the  transaction  was  in- 
complete, notice  is  of  no  importance. 

I  think  both  parties  were  wrong ;  the  plaintiff  has  made 
charges  which  he  has  fjEuled  in  proving;  on  the  other 
hand,  I  cannot  approve  of  the  transactions  on  the  other 
side,  and  therefore  I  will  dismiss  the  bill  and  give  no  costs 
to  any  party. 
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MARTYN  V.  MAONAMARA ; 

and 
MACNAMARA  v.  MARTYN. 

June  8. 

By  deed  bearing  date  the  14tli  of  March,  1798,  being  the     A.  on  the 

°  °  marriage  of 

settlement  executed  on  the  marriage  of  William  Nugent  Wa  son  b., 

settled,  among 

Macnamara,   and   Susanna  Finucane,   Francis,  father  of  other  estates, 

one  of  which 

William   Nugent,  and  William  Nugent  conveyed  to  Sir  he  had  been 

but  was  not 

Edward  O'Brien  and  Greorge  Stackpoolo  certain  lands,  held  then  in  pos- 
session, and  as 
in  fee-simple,  as  to  which  no  question  arose ;  and  also  ^^  the  to  which  he 

was  then  in  li' 

^*  lands  of  Muckinish,  Fahy,  Burrenormalla,  and  the  other  tigation,andto 

which  he  was 

'*  lands  demised  by  Sir  Ulick  Blake,  Baronet,  to  William  ultimately  de« 
*^  Macnamara,  deceased,  father  of  the  said  Francis,  which  be  entitled; by 
*^  said  last-mentioned  lands  and  premises  are  held  under  ^e^  covenanted 
"  leases  for  lives,  with  covenants  for  perpetual  renewal  f^^uie  lady's 
^^  contained    therein    respectively,^^    to    hold    upon    the^f^ilJ^Jji^^e" 
trusts  following,  namely,  to  raise  £8000  for  the  younger  J^dB.*ntered 
children  of  Francis,  in  such  shares  as  Francis  should  ^^^^^^^ 
appoint,  and  in  default  of  appointment  amongst    them  2]a^^*7ov^ 
equally,  then  to  Francis  and  his  assigns  for  his  life,  then  ^*J^enU?* 
subject  to  certain  terms  of  years  to  secure  jointures  since  JhS^A^gh^d 

purchase  the 
head  rents  and 
inheritance  of 
any  of  the  settled  estates  which  were  held  for  lives,  that  his  purchase  should  be  sutf}ect  to 
the  trusts  of  the  settlement,  but  that  he  should  have  power  to  charge  with  the  purchase 
money  the  estate  so  purchased;  A.  did  so  purchase,  and  charged  the  estate  with  the  pur* 
chase  money  in  favour  of  his  daughter  B,  witboot  consideration.  lUld,  that  this  appoint, 
ment  was  as  valid  against  A/s  general  creditors  as  the  settlement  of  any  other  part  of  hU 
property  would  have  been,  and  would  therefore  prevail  against  them  unless  A,  ha/1  lieen 
largely  indebted  at  the  time,  and  that  even  if  the  eviction  above  mentirnitf^d  were  a  )frtmth 
of  the  general  covenant,  the  parties  claiming  under  the  settleniefit  were  merely  genirral 
creditors,  but  that,  iemble,  the  general  covenant  was  cut  down  by  the  sabse/iuefit  Moaimed 
covenants. 

HeW,  also,  that  the  pcrwn  to  sue  on  the  general  covenant  aflUw  F/s  death  was  Me  p^. 
aonal  representative  and  that  tfab  being  in  the  present  e«ie  B.  the  tenant  f#/f  life  i«i4^  the 
setUement,  who  had  confira^  the  appoiotneiit  to  D.  he  waa  htn^  fnm  Mli»g  tm  Om 
covenant,  and  the  benefit  of  it  was  goacu 
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1843.        expired,  to  William  Nugent  for  his  life,  remainder  to  hia 
Mabtyn     first  and  other  sons  in  tail-male.      Then  came  this  proviso. 
Macnamaba.  ««  And  it  is  hereby  declared  and  agreed  by  and  between  the 
parties  to  these  presents,  that  in  case  the  said  Francis 
shall  at  any  time  hereafter  purchase  any  of  the  head- 
rents  payable  out  of  any  of  the  lands  and  premises 
hereby  granted  and  released,  or  intended  so  to  be,  such 
purchase  or  purchases  shall  be  and  enure  to  the  uses  and 
limitations  hereinbefore  mentioned,  of   and  concerning 
the  lands  and  premises,  the  head  rents  whereof  shall  or 
may  be  so  purchased;  and  that  the  said  Sir  Edward 
C^Brien  and  George  Stackpoole,   and  their  heirs  shall 
immediately  after  such    purchase  or    purchases  stand 
and    be    seized    of  such    lands   and   premises   to  and 
for    the    same    uses    and    limitations    as    are    herein- 
before limited  and    appointed    of  and  concerning  the 
said   lands   and  premises   previous  to   the  making    of 
such  purchase  or  purchases.     Provided  always,  however, 
and  it  is  hereby  declared  and  agreed  by  and  between  the 
said  parties  to  these  presents,  that  the  said  Francis  shall 
and  may  have  full  power  and  authority,  and  he  is  by 
these  presents  enabled  to  charge  the  lands  and  premises, 
the  head-rents  of  which  he  may  so  as  aforesaid  pur- 
chase, with  the  amount  of  the  purchase-money  thereof, 
and  that  such  purchase-money  shall  or  may  be  raised  or 
levied  by  sale  or  mortgage  of  the  said  lands  and  pre- 
mises, or  a  competent  part  thereof.  And  the  said  Francis, 
for  himself,   his  heirs,    executors,  and  administrators, 
doth  hereby  covenant,  promise,  grant,  and  agree,  to  and 
with  the  said  Mathias  Finucane,   his  heirs,  executors, 
and  administrators,^^  that  part  of  the  settled  lands  then 
were  "  of  the  clear  yearly  value  of  £1,400  of  lawful  money 
"  of  this  realm,  over  and  above  all  reprizes  and  outgoings 
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"  whatsoever,''  and  that  eertain  other  put?,  ocrsfer  ii«  *^^ 

lands    subsequently  erirted,    then    were   ■*  ^f    i-*    ^i!ar  ^- 

'«  yearly  value  of  £2,100  of  lawful  Kwy  'X  A5*  nalat  x^^**"^ 

"  over  and  above  all  reprixes  and  oct^otftj*  whac^'.^rer. 

"  And  that  he  the  said  Fniicu,  and  tbe  nad  ^TZam.  '-r 

''  one  of  them,  are  or  is  seized  of  a  g«»d  tad  wnAaoLZ 

*^  estate  in  the  law,  and  fully  anthoriial  aad  tmfirjm*T»d  v# 

^'  convey  and  assure  all  and  sinzular  xht  2£fjnaa^  v/w&aL. 

^'  lands,  tenements,  hereditaments,  and  preskiiaf  t/jr  tk(  «m^ 

^^  and  subject  to  the  limitations  lMremfaef>re  exfrmyji  a&4 

^'  declared  of  and  eonceming  the   same.     And  futher« 

^  that  he  the  said  Fnmcis  and  his  as^n^ns  shall  and  wilL 

^^  during  his  life,  regulariy  renew  the  leases  fA  swJi  ^A  tk« 

'*  aforesaid  lands  and  premises  as  are  held  under  ksM^. 

'^  with  covenants  for  renewal  contained  therern."    TlMtre 

was  a  subsequent  eovenant  in  these  words — ^  And  the  said 

^  Frauds  doth  hereby  for  himself,  his  heirs,  exiM:iit/>ni,  ati4 

*^  administrators,  eovenant,  promise  and  agre«  u>  and  with 

^^  the  ssud  Mathias  Finueane,  his  heirs,  exe«nit//rs,  and 

^'  administrators,  that  all  and  singular  the  said  hffr^^nf 

*'*'  granted  and  released  premises  are  free  fr<>fn  and  ufA 

^*  subject  or  liable  to  any  charge  or  ineombran^  mhstAt^p- 

««  ever  affecting  the  same,  save  only  and  except  tli^  Ua«e«f 

^^  and  agreements  for  leases  made  tber^/f ;  and  in  //rd#T 

^^  effectually  to  secure  and  indemnify  the  said    }t^tify 

^^  grants  and  released  premises  fA  and  from  any  ^liar;^^ 

^'  or  incumbrance  which   may  affeet    tlie   nztne^    b«   ih*9 

^'  said  Francis  doth  hereby  for  himself^  hiM  heim,  and 

«<  assigns,    covenant,    promise   and    aip'ee   to    and    with 

"  the  said  Mathias  Finueane,  hiji  heim,  exectit/zm,  an/1 

^'  administrators,  that  the  lands  of  Oorta/^lale,  Dinb/zf/s 

'^  Quarter,  (and  other  denominations,)  of  wki#;h  tb^  naid 

"  Francis  is  now  lawfully  seized  and  fffmm^,  »hail  U 
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1843.        "  charged  and  chargeable  with  all  and  every  such  sum  or 
Mahttv      ct  gmj^g  Qf  money  as  shall  or  may  be  raised  or  levied  out  of 
Macmamaba.  cc  i]jQ  aforesaid  hereby  granted  and  released  premises,  or 
any  part  or  parcel  thereof,  in  order  to  pay  and  satisfy  any 
charge  or  incumbrance  which  may  now  affect  the  same, 
^^  and  for  that  purpose  that  he  the  said  Mathias  Finucane 
*'  and  his  heirs  shall  and  may  by  sale  and  mortgage  of  the 
^'  aforesaid  lands  and  premises,  or  of  a  competent  part 
^^  thereof^  and  also  by  and  out  of  all  such  real  estate  as 
^^  the  said  Francis  now  is  or  hereafter  shall  be  seized  and 
''  possessed,  and  also  out  of  such  personal  estate  as  the 
said  Francis  shall  die  possessed  of  or  entitled  unto, 
raise  and  levy  such  sum  and  sums  of  money  as  shall  or 
may  be  recovered  out  of  the  hereby  granted  and  released 
premises,  or  any  part  thereof,  for  or  on  account  of  any 
charges  or  incumbrances  which  may  now  effect  the  same, 
together  with  such  costs  and  expenses  as  may  be  occa- 
sioned by  the  resorting  to   the   hereby  granted   and 
*^  released  premises  for  the  payment  of  such  charges  and 
"  incumbrances/^ 

Then  Francis  and  William  covenanted  with  the  trustees. 
Sir  Edward  O'Brien  and  George  Stacpoole,  "  that  for  and 
^'  notwithstanding  any  act,  matter,  or  thing  whatsoever  at 
"  any  time  heretofore  had,  made,  done,  committed,  or 
"  willingly  suffered  to  the  contrary,  or  at  any  time  here- 
"  after  to  be  had,  made,  done,  committed,  or  willingly 
"  suffered  to  the  contrary  by  them  the  said  Francis  and 
"  William,  or  either  of  them,  all  and  every  the  said  towns 
^^  and  lands  thereby  granted  and  released  shall  and  law- 
"  fully  may  from  time  to  time,  and  at  all  times  hereafter, 
^^  remain,  continue,  and  be,  to  and  for  the  several  uses, 
^'  intents  and  purposes,  and  upon  the  trusts  in  the  said 


u  < 


cc  • 
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**  indenture  declared  of  and  eonceming  the  nine,  and  ^boold  ^     '^    ^ 

'^  and  would  be  accordingly  peaceaUj  and  qnietlj  had.  h^d,     )<as^^" 

"  possessed,   and  enjoyed,  withoot  the  let,  niit,   trouUe,  ^^cvamaba. 

^^  denial,  eviction,  or  interruption  of  or  bj  the  said  Fran'rli 

^'  or  William,  or  either  of  them,  or  either  of  their  heir*  and 

*^  assigns,  or  for  or  by  any  person  or  penona  lawfoily  daim- 

^^  ing,  or  to  claim,  any  estate,  right,  title,  power,  tnurt,  or 

^^  interest  of,  in,  to,  or  oot  of  the  said  thereby   granted 

**  premises,  or  any  part  of  them,  by,  onder,  or  in  tnwt  for 

"  him  or  them,  or  either  of  them." 

The  marriage  took  place,  and  there  wad  issoe,  one  son^ 

Francis. 

The  lands  of  Muckinish,  Fahy.^,  and  Burrenormalla, 
had  been  demised  to  William  Macnamara,  the  iatbor  of 
Francis  the  settlor,  by  lease  of  the  27th  May,  1757,  to 
hold  for  three  lives,  with  covenant  for  perpetual  renewal ; 
William  entered  into  possession,  and  so  continued  till  his 
death  in  1762,  when  Francis  entered,  and  continued  in 
possession  till  1776,  when  he  lost  the  possession,  regained 
it  in  1779,  and  in  1780  was  finally  dispossessed  in  an 
ejectment  brought  by  Edward  Lynch.  In  1792,  Francis 
brought  an  ejectment  against  Lynch,  and  in  1799  ob* 
tained  a  verdict,  which  judgment  was  in  1800  reversed 
in  the  Exchequer  Chamber,  and  on  an  appeal  to  tlio 
Lords  the  judgment  of  the  Exchequer  Chamber  was 
affirmed,  and  the  lands  were  thus  lost  by  the  Macnarnarii 
family. 

In  the  year  1810,  Francis  purchased  for  the  sum  of 
£170  the  head  rent  of  part  of  the  settled  lands  called 
Lynches  folly,  which  had   been  held  by  him  for  liveM  ri^- 
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^     ^^^'    ^  newable  for  ever,  and  in  1813  he  purchased  for  je2,690 
Marttn     ^^^  jj^^j  j,^jj^  ^£  other  lands  included  in  the  settlement, 
Machamaba.  ^IjJ^j^  ^^  ^^^  similarly  held. 

By  indenture  of  2nd  July,  1819,  Francis,  after  reciting 
the  power  contained  in  the  settlement  of  1798,  and  his 
purchases  of  the  head  rents,  did,  in  exercise  of  his  power 
of  charging  the  lands  with  the  purchase-money,  convey 
them  to  trustees  charged  with  the  two  sums  of  £2590 
and  ^170,  in  trust,  to  raise  je2,760,  the  aggregate  amount, 
for  his  younger  daughter,  Dora  Catherine  Calcutt,  other- 
wise Macnamara,  for  her  life,  and  after  her  death  for  her 
children,  as  she  should  appoint. 

Francis  died  in  1821,  and  by  his  will,  recitmg  his  power 
under  the  settlement  of  1798,  of  charging  £8,000  for 
younger  children,  he  bequeathed  £2,000  thereof  to  Dora 
G.  Calcutt,  and  appointed  the  residue  of  the  JP8,000 
amongst  his  younger  sons ;  he  devised  to  his  wife  the 
lands  of  Bishop's  Quarter,  and  appointed  her  executrix. 

The  bill  was  filed  by  the  children  of  Mrs.  Calcutt  to  nuse 
the  charges  of  £2,760,  and  £2,000 ;  the  right  to  the  latter 
was  not  disputed,  but  Francis  Macnamara,  the  tenant  in  tail, 
under  the  settlement  of  1798,  insisted  that  in  consequence 
of  the  eviction  of  Muckinish,  &c,  the  personal  estate  of 
Francis  Macnamara,  his  grandfather,  was  liable  to  pay  da- 
mages for  the  breach  of  the  covenant  for  good  title  to  those 
lands  entered  into  with  Mathias  Finucane,  and  that  this 
£2,760  being  part  of  the  personal  estate  of  Francis  the 
elder,  he  was  entitled  to  retain  so  much  of  it  as  would  in- 
demnify him  for  the  breach  of  covenant,  and  the  cross  bill 
in  the  cause  was  filed  by  him  to  establish  this  claim. 
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Cikntts,  tkf  <s»  ayM  amL    Jjr  sml  v'  -at*  Ihsu  t' 
FebravT,   1^93L  MEwoa.  Jau 
of  FnaoB,  4f  i3u-&!K  ihtl  *  HIm 
of   the    smsnl    jbr.    bic     VjIubl    *jarsnc    aio.  l^m. 
Gidieriiie  Calnna,,   ic  "aif  -auri  vn    jyikiic  iu^   o^nc 
oftheSkidJiihr.  I^lka»aflifi.HK^dL  o"  J: 
that  WiliiM  ymsoR  Smmrvr  -iut  ^mL  muL  latL 
proceediasi  b  ^i^  EeeirHiiii  ■    'Omr:  n    «c  c  aHffe>:. 
and  hid  fled  a  Ml  !*■  luuwjLiL  -&»•  ft«i  «r  ^0,7-   I.K1I:.  sue 
that  there  wvn  mim-  icaiar  flius  aui  difi«f»srR»  vomuiCiIIC 
bcincai  then  ihe  wi  jaraaL  mc  luc  -007  lad  vtk^ 
that  all  csits  aod   fefi*ju«BuiBfr  MCK^tieEi.  'Oj'ai  wifmic  ^««m 
and  deteTHBfr :    T^  wniefw   ii    •muBi&^snrJfa    tr  tii^ur 
rdatkodiipL  asRxsi  liioc  lil  mr>  mti  difi*,?*gi*'."»  mtuiutftni^ 
between  then,  eEsbs-  ac  jsv  ir  jl  -^mirj.  tr  n.  '^  T^r^- 
rogatiTe  Own.  Am^i  i«  s  sel  ^oiL  ^sat^a  w^J  '•^  iiii«&^ 
their  ovB  OQ5U.     Tit€BL  «r-sr  rMOic  i»*  5'»1j*»»» — ^  Aui 
"  whereaa,  the  aad  I>ira  Ccaiirzwr  Oiuniis;  j»  «rjr:.«f!i€  Ja 


**  her  own  rizia  tor  ^ktobl  ^mrs^aL.  woMoarjut  'W  a  yrn^ 
^  cipal  smi  «f  ^47M.  avsBnil  ^a  'aii^  ^5ra0>«  mgt  yf^ 
^  pertT  of  the  aad  WIiohb  5i^avi  M^ntrwiTara  i^  tM 
^  will  of  thtaaad  FnKu  ILKuaue^  aa«l  14«(  4w^  </  ^int 
^  Sod  of  Jalr,  ISlj^."*  Chkscti  aoid  v}$e  ^-j^^mMrM  w'^iik 
WiUiam  Nngciit  Ma^naua  ildit  Ti«»7  w^/bji^  i/a  tuu^  ^uuj 
proceeding  to  rmt  iku^t  ^karvst  ior  wrr^n  T«ar»^  ai;^ 
William  Nogent  Maoamm  dSd,  ^  (4^  hiriv^f.  Lit  i^>«, 
^  executors,  and  adnmuftrat^ri.  ratifr,  ^M^ntt.  ^oA  a^ 
<<  knowlege  the  said  deed  4f  the  2i:«>l  'if  Jti!/.  ]^)f^,  ai>/| 
«« the  said  will  of  the  aid  Ffiuam  Ma^^d^iLara  t//  U  ^'/A 
^^  and  Talid  to  aD  intntta  and  yaiy^ieit  ihfifr.u  r^^irp^iri;!/ 
^  mentioned  ;*"  and  he  abo  <orenaDt«d  to  pftj  t/>  Cal/^U 
and  wife  the  interest  on  the  i^7<}0  dnrin^  tb<f;  «^«ti  r^nv. 

F  f  2 
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^     ^^f^'     ^      ^"®  ^^  ^^®  daughters  of  Mr.  Calcutt,  who  was  entitled 

MARTfN      ^^  one-third  of  the  charges,  married  Richard  Blake,  and 

Mackamara,  jjgj.  share  was  then  made  the  subject  of  settlement ;  her 

trustees  claimed  as  purchasers  for  valuable  consideration 

without  notice. 

In  1836,  the  Lynches  filed  a  creditor's  bill  to  be  paid 
certain  debts  due  to  them  by  Jane  Macnamara,  and  a 
decree  was  obtained  in  that  cause  for  a  sale  of  the  lands  of 
Bishop's  Quarter,  and  they  insisted  that  the  parties 
entitled  to  sue  for  the  breach  of  the  covenant  in  the  deed  of 
1798  having  lain  by,  these  lands  could  not  now  be  affected 
as  being  part  of  the  assets  of  Francis. 

Mr.  Moorey  Q.  C,  Mr.  O'Brien^  Q.  C,  and  Mr.  Lysaphf, 
for  the  plaintiffs  in  the  original,  and  the  defendants  in  the 
cross  cause. 

The  defendants  assert  that  the  £2670  is  part  of  the 
assets  of  Francis,  and  liable  to  the  breach  of  covenant ;  if 
there  were  not  an  actual  charge,  it  is  not  assets ;  if  he  were 
not  indebted  at  the  time,  it  is  good  against  subsequent  pur- 
chasers, Jones  V.  Croucher (a) .  [Lord  Chancellor. — It 
was  laid  down  before  by  Sir  W.  Grant  in  Sloane  v.  Cad- 
offan{b).  If  the  charge  had  been  already  existing  it  might 
have  been  assigned  to  a  volunteer,  and  though  an  execution 
by  will  of  the  power,  might  have  made  the  fund  assets, 
still  in  the  case  of  a  deed  creating  the  interest  to  be 
taken  under  the  power  and  assigning  it,  it  would  not 
become  assets.]     The  trustees  here  being  purchasers,  vali- 


(a)  1  Sim.  &  St.  315.  (6)  Sugd.  V.  &  P.  App.  p.  66. 
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dity  is  given  to  the  volontarr  charge,   and  their   equity        >"^'^' 
is  to  be  preferred  to  tliat  of  general  creditors,  George  v.     w^»tvn 
Milhanke{a).  Main  am  ah  a. 

Mr.  Sergeant  Warren^  Mr.  Brooke,  (I  C,  and  Mr. 
Webber,  for  Francis  Macnamarx 

The  general  covenant  cannot  be  re*trictfrd  by  the  limited 
one,  as  they  are  entered  into  with  different  [>er<K>n«,  and  the 
general  covenant  following  immediately  after  the  jK^wer  to 
charge,  shows  an  intention  that  the  charge  should  U;  wub^ 
ject  to  the  covenant.  The  charge".*  being  created  by  d#j^5<l 
does  not  prevent  the  fund  being  zfinetn,  L&rJ  T(nmsend  v. 
Windham  (J).  In  2  Sag.  Pow.  29.  it  in  laid  down  that 
creditors  are  preferred  to  appointees  ander  a  general  [j^/w^rr, 
whether  by  will  or  deed.  In  Priddy  r.  Rim  (c)  the  fund 
was  retained  thon^  there  wa«  er^uity  on  both  nidfin ;  thi* 
case  is  recognized  in  WaJBa^  r,  ifan/ntjt  of  /J(nugal  (d), 
Gewge  v.  MUhante  has  not  yet  been  zy\A\^\  Ut  a  ea^  (4 
this  kind — a  party  t/i  the  deed  creating  tlie  p'/wer  b<.^ri;( 
the  appointor. 

Mr.  Pigai,  Q,C^  Mr.  raz^Jx/n,  </.  C,  a#4d  Hir  C',  M. 
(yLogUen^  for  WiUiaoii  Xageot  Maetaisrtara. 

The  deed  erf"  l«I9  u  jyA  aWJ<at/*Jy  ^y/wfiriued  by  our 
client.  [IxfUD  i'nK%^,TU/jtL^ — He  wmid  ^/rr/ui^tHy  J#ar<; 
had  a  ri^t  u>  bare  «aiid  rvu  ir/'A^et  i^'A  m^iyr  the  fiifi4 
against  me  wfcoiJr — tvh  suuct  eatJJ  iii  il>e  nisf^tA^^rwuti  i 
but  when  he  b^  by  fci*  4*»*>i  j^e^es^t^sJ  hUf^*Ai  ir/ffi  *aJJi;^ 
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1843^       on  the  remainderman,  can  he  make  any  objection  on  that 
Martyn     ground!]     That   might  be   bo  if  he  had  entered  into  a 
Macwamaba.  covenant  to  indemnify  ;  but  the  charge  was  in  1819  made  a 
charge  on  the  inheritance,  and  the  deed  of  1823  only  con- 
firmed what  had  been  done  in  1819. 

Mr.  Sergeant  Keaiinge^  Mr.  Monahan^  Q.  C,  and  Mr. 
P.  Blakej  for  the  Lynchs. 

The  charge  having  been  allowed  so  long  to  be  considered 
as  the  property  of  the  appointees,  cannot  now  be  taken 
from  their  creditors,  Bay  v.  Bay  (a).  [Lord  Chancel- 
lor.— Francis  had  not  been  damnified,  and  though  the 
trustees  should  have  come  sooner,  still  it  is  hard  to  say 
that  the  cestui  que  trust  of  the  covenant  should  be  barred 
before  his  right  accrued.]  IS  the  first  covenant  had  rela- 
tion to  the  lands  evicted  it  would  not  be  legally  binding,  as 
the  lands  were  not  in  possession.  The  object  of  the  cove- 
nant was  to  secure  a  provision  of  a  certain  amount  in  the 
whole,  and  that  Francis,  senior,  should  guarantee  that 
amount;  the  two  parts  of  the  covenant  must  be  read 
together. 

The  Lord  Chancellor. 

This  is  a  case  of  considerable  difficulty ;  I  shall  not 
part  with  it  till  I  read  the  documents  over.  There  were 
many  questions  raised,  and  on  some  of  them,  such  as  the 
construction  of  the  covenant,  it  may  perhaps  be  necessary 
to  send  a  case  to  a  court  of  law. 

By  a  settlement   in   1798  certain  lands  were  settled 

(a)  Coop.  264. 


mI^A  wspt  aim  it  »s  jl  -aii  i^esieaBiaL  ic  ibf  M?5Ltfs  jfi         «>*«^ 
tfcetint:  disnt-icw  IciraaaL  -fcri  ?^ric"£  u  :amn   Kiw/w     ^**«'^'^ 
and  j&a*  uiit  nTTssimrmir  -  'saipr  "aieL  iwinr  3nMf  ibr  ^^trt^  '^it^^-xAiii^Mi^ 

and  ikere  1I^£^  ^  &  mfiiBahx  »  xi  ^  jts^kbrr  /c  lOoi^ 
ooreBiBt  a  3«e9«es  if  TamiL  i  sinnii!!&  xi  la^  cxm^^q:  )^ 
settloHBt  MMiiiiiii  I  -am  Aatoftz  m  ^mp»  tsfssieK  i^  ^ 
whkli  M»  fi'iniiiii  nsa  iibpl.  sad  jsk^  5ic  £i^e$  i>rti»r«*^ 
aUe  for  erer  sr-  wonnFT-^L  jbI  ^hcy  3$  a  wtwkkki  Vt  lii^ 
settlor  vitk  tkt  hahet  it  %^  Uhr.  tkis  libe  fir«-fi<<t>r  )$ 
of  a  giTVB  T^ae;  tticve  is  iba  a  £«Mnl  and  akviinti^ 
coTcnant  for  dik,  fofloinBd  Kr  a  |«rcxmbr  <K>vettUil  ikM 
the  settlor  sinll  mnr  the  leKcs.     The  first  and  tliii^l 
coTcnantff  are  liaritfd,  the  first  being  as  t^  a  paitknW 
fiict — ^raloe,  and  the  third  beii^  as  to  arts  to  be  d^^n^  bv  ih^ 
coTcnantor  himddf ;  the  seeood  standing  bv  it$<>lf  woviU 
af^war  to  be  general,  and  the  qnestion  is«  ^*hcUi«r  it  can  bl^ 
limited  by  looking  at  the  rest  of  the  deed — whotbtM'  KH^iiyjt 
at  the  coTenant8  for  title  which  come  after,  for  i)uiH  <4\joy^ 
ment,  further  assurance,  &:c.,  all  limited  to  tlio  aotv^  of  tho 
parties,  or  those  claiming  under  them)  it  is  consistont  with 
these  that  the  parties  should  bind  themselvos  in  an  aWoluto 
and  unrestricted  way.  The  usual  restricted  and  liiuittHl  tH>Y()« 
nants  are  entered  into  with  different  persons»  Aiul  ho  who  in 
supposed  to  have  made  a  general  covenant  for  iitio  with 
one  person,  enters  into  a  qualified  covenant  (or  ihn  Nunn^ 
purpose  with  another.     It  is  nonsense  to  snppoNn  timi  tlin 
same  party  meant  in  the  one  conveyance  of  iho  nn«  |ih». 
perty  to  bind  himself  in  one  part  in  the  UNiial  ocivunivntM, 
and  in  another  part  absolutely  (a)  to  pay  dania^dM  in  crtMit 


(a)  Distinct  eovenants  shall  be  cipminil«4  with  rnKunl  in  vovfimui 
synonymous,  or  of  the  same  natiirC;  \u  th«  saiiiii  d«<!<l.  iimii,  l>%.  'I  II 
Cov.  D.  (2.) 
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.  '^^'  .  the  title  were  impeached,  and  that,  not  to  the  party  who 
ABTYN     ^Q^ij  j^  ^j^g  person  to  receive  the  money  for  the  benefit  of 

Macnam AAA.  ^^  ^£^  ^j^j  Ij^j.  issue,  while  he  only  covenanted  in  the 
restricted  form  with  those  who  would  be  the  trustees  of 
the  money  received  as  damages.  In  a  settlement  of  this 
kind  it  must  be  mere  blundering  for  the  settlor  to  enter 
into  a  general  covenant  for  title ;  he  only  settles  what  he 
has ;  otherwise  he  may  ruin  himself  and  his  family,  for 
the  trustees  might  be  compelled  to  sue  for  a  breach  of  the 
covenant,  so  that  he  would  not  only  have  to  lament  the  loss 
of  his  estate,  but  be  compelled  to  make  it  good,  that  is,  to 
answer  an  obligation,  when  the  means  of  doing  so  were 
taken  from  him.  It  would  therefore  seem  the  most  sensible 
course,  and  the  Court  would  be  anxious  to  cut  down  those 
general  words  by  those  that  follow;  but  it  is  not  my 
province  to  decide  upon  the  extent  of  the  legal  operation  of 
the  covenant.  It  may  be  necessary  to  send  the  case  to  law, 
to  ascertain  whether  the  covenant  is  valid,  and  whether  it 
is  restricted  by  the  covenants  that  follow. 

If  the  covenant  be  bad,  there  is  nothing  more  in  the  case ; 
but  if  good,  then  this  question  arises.  Francis  stipulated 
that,  if  he  chose  (for  they  impose  no  obligation)  to  buy 
the  inheritance  and  head  rents  of  the  properties  held  for 
lives,  they  should  be  subject  to  the  uses  of  the  settlement; 
but  that  he  might  charge  upon  them  the  money  which  lie 
should  pay  for  the  purchase ;  there  is  no  magic  in  this ;  it 
is  quite  plain,  and  is  a  very  reasonable  provision,  and  the 
event  happened  accordingly  ;  he  bought  the  inheritance, 
and  he  kept  on  foot  the  charge.  There  was  a  breach  of 
covenant  in  respect  of  one  part  of  the  estates  to  the  benefit 
of  which  the  son  and  grandson  were  entitled,  and  it  was 
argued  that  the  father's  right  in  respect  of  the  money  was 
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only  a  power  to  charge,  that  this  msm.  -mh^m  zh^  yrmtt  wa«  ^     ^^^^' ^ 

exercised,  became  part  of  hia  personal  »Mtit.  ab4  a«  «iwh,  Mautvw 
liable  to  the  claims  of  the  fiuhsr  and  we  m  fet«  ^<ifi^rfal  ere*  Macwamaua. 
ditors,  in  preference  to  tho^  to  whr>K'  «t#^  kisr  af^/iot^.  \i\ 
order  to  understand  this,  kt  i&i  «#»  bw  th^  #a«^  «U>/>fK 
This  money  was  his  personal  «sta&^  be&T»  b(:  ynf*\i%ktiA  %  ho 
purchased  with  it,  but  he  w^&  &v(  at  all  U><jiyl  t//  do  m^/  ; 
when  the  purchase  wa«  made.  H  va*  ^r/^  t/>  th«  lut^  of 
the  settlement,  with  an  opcko  %f$  him  V/  d!<ar^«  it  for  hU 
own  benefit  with  the  porefaa^  By»<7;  aitd  a^<!^/fdin;^ly,  whc'ii 
he  made  the  purchase,  he  aid  he  ictebAbd  t/>  k^p  ihit  ^;hargd 
alive,  and  settle  it  on  his  daii2iiter  Ik/n.  ioA  lie  d^>e«  m//  ;  and 
what  was  there  to  prerem  him  fivoi  i^Awj^  Wf\  \  do  not 
see  the  distinction  here  Usiw^en  p^/ver  aod  projMfrty ;  ha 
might  give  his  piircfaa«e  Uj  the  lues  ^A  tlie  tM.'ttli^ffUfiit 
altogether,  or  keep  it  for  hii  own  benefit  t//  the  extent  of 
the  purchase  mooer.  His  riaiit  V/  it  ira«»  much  tlie  name 
as  a  mortgage,  it  went  to  the  porpocecF  of  the  isettleiiient, 
subject  to  the  money  he  laid  out ;  be  therefore  appears  to 
me  never  to  have  lort  domini^/n  over  hie  own  money.  He 
invested  his  own  money  in  tlie  purehase,  and  the  deed 
which  fettered  the  estate  whieh  he  so  purchased,  als^i  pro- 
vided that  he  might  charge  it  with  the  purcliase  money,  and 
he  says,  "  it  is  my  intention  to  do  so  ;**  and  I  say  that  this 
was  a  continuation  of  his  personal  estate — that  it  was  never 
out  of  him  ;  the  money  had  teen  his,  it  was  his  meaning 
always  to  retain  it,  and  he  never  lost  it.  I  do  not  there- 
fore see  how  the  question  arises  as  to  the  distinction  be- 
tween power  and  property. 

Cases  were  referred  to  with  which  the  Court  is  quite 
familiar,  which  were  said  to  settle  this  proposition  gene- 
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V.     '^^-       rally,  that  where  there  is  a  power  to  charge  a  sum  of 
MABTyw     money,  and  the  donee  exercises  the  power  in  favor  of  ano- 

Macnamaba.  i^jjgj.^  ^|jg  QQm  charged  becomes  part  of  the  donee's  assets, 
and  subject  to  his  debts.     I  almost  doubt  if  the  proposi- 
tion can  be  maintained  in  this  generality.    No  doubt  if  a 
sum  of  money  be  settled  to  go  as  a  man  shall  appoint,  when 
he  appoints,  the  sum  becomes  his  assets,  that  is,  his  pro* 
perty ;  but  it  is  not  so  in  a  different  light  from  any  other 
part  of  his  property  ;  and  is  there  any  thing  to  prevent  a 
man  disposing  of  his  property,  in  his  life  time,  effectually 
against  his  creditors,  who  have  not  a  specific  lien  !  and  it 
is  not  pretended  that  Francis'  liability  to  be  sued  on  this 
covenant  created  a  specific  lien.     It  b  now  settled  by  Lush 
V.  Wilkinson  (a),  followed  by  subsequent  authorities,  that 
if  a  man  is  not  indebted  at  the  time  of  making  a  volun- 
tary settlement,  it  cannot  be  impeached  afterwards,  for  it 
is  not  within  the  27th  Elizabeth,  or  the  corresponding 
Irish  statute  (i).     It  may  in  some  cases  be  within   the 
ISth  Elizabeth,  as  fraudulent  against  creditors,  but  to  be 
so,  there  must  be  creditors  at  the  time ;  and  the  cases  show 
that  a  man  must  be  indebted  to  the  extent  of  insolvency, 
or  at  least  to  a  very  large  amount,  and  there  is  no  such 
circumstance  here;  therefore,    supposing  this  to   be  the 
case  of  a  power,  I  can  see  nothing  to  prevent  the  donee's 
dealing  with  the  sum  as  with  any  other  property,  and  there- 
fore making  a  voluntary  settlement,  liable  to  be  defeated  of 
course,  as  the  voluntary  settlement  of  any  other  part  of 
his  personal  estate,  a  settlement  of  which,  as  the  law  now 
stands,  could  not  be  affected  by  general  creditors.     I  am 
assuming,  for  the  purposes  of  the    argument,   that  the 


(a)  5  Ves.  384. 
(5)  10  C.  1  S.  2,  c.  3.  Ir.  combines  the  provisions  of  the  English  statutes 
of  the  1 3th  and  27th  Elizabeth. 
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eoyenant  is  a  general  one,  and  is  valid ;  so  that  I  do  not  ^ '^^^^ 

see  how  the  fund  is  in  any  event  to  be  <rot  at.     If  this  be    ^^•*^** 
so,  there  is  again  no  question. 


Then  comes  the  deed  of  1823  ;  and  I  think  it  is  difficult 
for  Major  Macnamara,  under  that  deed,  to  escape  from 
liability  to  the  extent  of  his  life  interest.  His  intentions  are 
not  the  question  ;  it  is  probable  that  all  parties  considered 
the  inheritance  liable,  and  that  he  intended  to  subject  his 
life  estate.  The  charge  was  really  created,  over  the  whole 
estate,  and  it  was  settled  subject  to  this,  on  William  and 
Francis.  There  being  subsequently  litigation  between 
William  and  the  parties  claiming  under  the  will  of  Francis 
the  elder,  a  deed  is  executed  by  which  William  ratifies 
the  deed  of  1819:  this  particular  charge  is  ratified;  it 
is  a  charge  upon  the  whole,  and  therefore,  originally,  Wil- 
liam might  have  said  to  the  person  who  came  to  raise  it, 
the  remainderman  is  liable,  and  you  must  bring  him  before 
the  Court  to  contribute ;  but  if  this  right  be  taken  away 
by  any  thing  he  has  done,  is  it  possible  for  him  to  turn 
round  upon  the  person  having  the  charge,  and  say  that  he 
will  not  allow  him  to  execute  it  against  his  life  estate !  I 
think  the  person  having  the  charge  may  take  any  part 
he  pleases,  and  if  any  thing  occur  to  prevent  the  charge 
being  raised  out  of  the  inheritance,  it  may  fall  heavily 
on  the  tenant  for  life ;  but  this  cannot  affect  the  right  of 
the  owner  of  the  charge. 

I  should  observe  that  the  deed  of  settlement  by  Francis 
in  favor  of  Dora,  is  a  very  remarkable  instrument,  for 
the  legal  estate  is  conveyed  in  trust  to  raise  what  he  had 
laid  out.  So  that  the  parties  claiming  the  estate  have 
only  an  equity,  and  it  cannot  be  got  by  them  without  the 
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^8-*3  intervention  of  a  Court  of  Equity,  and  therefore  they  can 
Martvn  never  get  it  without  doing  that  which  the  purchaser  in- 
MAC5AM ABA.  toudcd  should  be  done ;  they  never  can  get  the  legal 
estate  without  payment  of  the  charge.  Cases  were  referred 
to,  to  show  that  equity  will  confer  no  benefit  on  any  one 
while  there  is  an  obligation  to  be  performed  by  him  ;  I  do 
not  think  this  case  falls  within  that  class,  for  a  new  subject 
iJB  introduced ;  Francis  the  elder  was  not  bound  to  pur- 
chase, but  if  he  did,  he  was  to  have  a  right  to  charge  the 
purchase  money ;  and  how  can  any  one  claiming  under  the 
settlement  say  he  is  not  to  have  the  benefit  of  that  charge! 
The  settlement  is  not  a  dedication,  it  leaves  the  money 
untouched,  it  only  charges  the  estate ;  this,  therefore,  is  an 
attempt  to  bring  in  property  which  was  never  brought  into 
settlement.  I  cannot,  therefore,  see  how  it  can  be  said 
that  he  is  in  the  situation  of  a  person  claiming  out  of  the 
settlement,  while  there  is  an  obligation  to  be  performed. 

As  to  the  share  of  the  granddaughter  who  married,  the 
case  in  Siderfin{a)  followed  by  George  y.  Milbanke  and  sub- 
sequent cases,  show,  that  from  the  moment  of  the  settle- 
ment the  volunteers  became  purchasers,  and  therefore  en- 
titled to  the  benefit  of  the  charge  against  every  body. 

Tliere  is  one  other  point,  namely,  as  to  the  assets  consist- 
ing of  Bishop's  Quarter ;  the  point  is  of  great  importance, 
and  I  must  consider  it.  Tliis  lease  was  a  part  of  the  assets 
of  Francis,  he  gave  it  to  his  wife,  and  she  having  died, 
her  creditors  obtained  a  decree  for  a  sale,  and  it  is  now 
attempted  to  make  good  a  claim  against  that  property 
as  part  of  the  assets  of  Francis,  liable  on  account  of  his 

(a)  Vol.  1.  p.  134.  Rodgcrs  p.  Langhani. 
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breach  of  eoTenant.     T!ita^  -r-'niti  »  -jusiotiaais:  iiifiemtTr  ^     '^'^^    ^ 
no  doobt  m  that — taar  lairnj*.  Ji  i  ae^  ik^  "nis,  iiaj  je  ^ 

bj  an  til  the  assecs  ar?  •iLstruiars-i.  >H»fr»  :ney  xoiL^  taeir 
claim.  The  trustees,  with  woiim  inly  r*=!tri«fa2»i  !»>v«nsmcj 
were  entered  mt«>*  wpp»  thuse  mlj  widi  wit.ee  dele  the 
coTenants  ran.  WIdi  rpsoe^  zt  'zm  rov^anci-?  -mc^injd  ixitu 
with  Mr.  Finiijffaiie.  the  Tzsji^  m  mB  i»  miw  ia  his  per^nal 
representatire ;  bat  it  is  •ioobtrxl  if  Faiixi!a2re  w^  buond  ti> 
brinff  an  action  :  he  mirhi  ha^^  taJL^n.  ihe  « Tenant  6>r 
his  personal  satisfikrtitHU  leaving  to  the  tmstees  the  onimarY 
covenants;  therefore  it  ncaj  be  .jTiesti«>ned  whether  the 
parties  are  entitled  to  the  b<3Lei£t  of  the  coTenant  even 
if  it  were  good. 

[His  LoRDSHiF  then  asked  who  was  Finncane*s  per^^u^ 
representative,  and  was  informed  that  Wflliam  N^i^ul 
Maenamara  was.] 

That  embarrasses  the  case  still  more.  Major  Maonamar» 
being  the  person  to  enforce  the  covenant,  it  might  bo  saiil 
that  he  was  not  bound  to  bring  the  action  ;  and  a^  ho 
has  confirmed  the  charge,  he  seems  io  have  prt)vonttHl 
himself  from  enforcing  the  covenant  against  tho  as*sot>* 
of  Francis.  I  believe  that  puts  an  end  to  tho  ohho  ; 
I  will,  however,  allow  the  defendant's  counsel  until  to- 
morrow to  see  if  they  can  meet  tho  objection. 


On  the  next  day  Mr.  Sergeant  Warren  (loi'lincMl  argulna 
the  case  further,  and  his  Lordship  thoroup(»n  (Ilri«'to<l  tho 
relief  prayed  for  by  tho  bill  to  bo  granted,  and  thw  i'mni^ 
bill  to  be  dismissed  without  cowtH, 
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I&13. 


TAYLOR  V.  EMERSON. 

Apni  2a      X  HE  defendant,  John  Jervis  Emerson,  being  entitled  for 

A.  being  in-  his  life  to  certain  lands  called  Ballybanosue,  and  havin? 
debted  to  B  ^  o 

in  £400,  con-  borrowed  a  sum  of  «f  400  from  the  plaintiffs,  executed  an 
▼eyed  by  lease 
and  release     indenture    of   the  21st  November,    1837,   whereby  after 

certain  lands 

to  which  he     reciting  amongst   other  things   that   the    defendant  had 

was  entitled 

for  his  life,  to  become  indebted  to  the  plaintiffs  in  £400,  and  had  agreed 

a  trustee,  in  ,  .      i .  i.     .  -n     m    -n 

trust  out  of  the  to  convey  his  life  interest  to  F.  T.  Porter  (a  party  to 

interest,  pro- 
ceeds, or  an-   the  said  deed)  as  a  trustee,  for  the  purpose  of  securing  the 

thereof,  to      repayment  thereof,  and  also  for  the  other  purposes  therein- 
pay  the  heaid 
rent,  and        after  mentioned  and  expressed,  he,  the  defendant,  conveyed 

also  the  pre- 
miums of  in-  the  said   lands  and  all  his  interest  therein  to   the    said 
surance  on  the  i.,.  i         .  ty*  0  1 

Ufe  of  A.  for   F.  T.  Forter,  his  heirs,  and  assigns  habendum^    "  for  and 

jCoOO  "  and 

also  to  pay      "  during  the  life  of  the  said  J.  J.  Emerson  in  trust,  out 

said  sum  of     "  of  the  interest,  proceeds,  or  annual  rent  thereof,  to  pay 

gal  interest     "  the  head  rent  payable  on  said  premises,  under  and  by 

of^^'the  datT    "  virtue  of  the  said  (original)  lease  of  27th  May,  1816,  and 

rate  of  £6  by  "  also  the  premium  of  insurance  on  the  life  of  the  said  John 

everjTyearun-  "  Jervis  Emerson,  insured  with  the  Eagle  Insurance  Com- 

shaii  be  paid    "  pauy  for  the  sum  of  o(?500,  and  also  to  pay  over  to  the 

charged,  and    "  Said  Christopher  and  William  Taylor,  [the  plaintijff^,']  the 

the  payment     "  said  sum  of  ,f  400,  with  legal  interest  from  the  day  of  the 

re-convey  to    "  cl^to  hereof,  at  the  rate  of  i?6  by  the  year  for  every  year, 

signs^*     The  ^'  ^^^^^  ^^^  same  shall  be  paid  off  and  discharged ;  and, 

policy  was  as- 
signed by  a 
separate  deed 

to  the  trustee  to  secure  the  £400.  B.  filed  a  bill  for  foreclosure  and  sale,  Held^  that  he  wv 
not  entitled  to  a  sale  of  the  lands,  but  to  be  paid  out  of  the  annual  rents  and  profits. 
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"  from  and  after  the  parment  thereof  then  to  reconvey  to        i^^J^- 

**  the  said  John  Jerris  Emerson,  or  his  assigns,  the  said     Taflo* 

*'  demised   premises.     And  further,  it  is  agreed  by  and    K"*"***"- 

*^  between  the  parties,  that  the  said  F.  T.  Porter  shall  have 

*^  power  to  pay  off  and  discharge  the  said  sam  of  £400, 

*^  by  instalments  of  sams  not  less  in  amount  than  j£40, 

**  and  that  the  said  William  and  Christopher  Taylor,  their 

^^  executors,   administrators,   and  assigns,  shall  and   will 

<^  accept  of  the  same."     There  was  then  a  ooTenant  for 

good  title,  and  further  assurance  by  Emerson.     Then  a 

proviso  that  Emerson,  ^'  notwithstanding  any  thing  herein 

^^  contained,  shall  and  may  make  leases   for  any  term  of 

*^  years  not  exceeding  thirty-one,  at  the  best  improved  rent, 

^^  but  not  to  take  fines  ;  and  that  the  agreement  for  a  lease 

*^  heretofore  made  with  James  F.  Tighe  for  part  of  the 

^^  premises,  is  hereby  agreed  to  be  ratified  and  confirmed.*' 

By  deed  of  the  28th  December,  18S7,  reciting  the  deed 
of  the  21st  November,  and  that  Emerson  was  indebted  to 
the  plaintiffs  in  JE400,  Emerson  assigned  to  Porter  a 
policy  of  insurance  with  the  Elagle  Company,  to  the  ex- 
tent however,  and  only  to  the  amount  of  such  losses  as 
plaintiffs  should  sustain,  by  said  loan  advanced  to  him  the 
said  J.  J.  Emerson  as  aforesaid,  and  to  the  uses  and  trusts 
of  the  said  deed  of  2l8t  November,  1837. 

The  bill  then  stated  that  Porter  had  never  gone  into 
possession  or  received  any  of  the  rents ;  that  the  entiro 
sum  of  £400,  with  interest  from  the  date  of  the  deed,  was 
due,  and  also  a  large  sum  for  premiums  paid  by  the 
plaintiffs  for  keeping  up  the  policy. 

The  bill  prayed  **  that  it  may  be  declared  that  the  said 


Emebsov, 
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^  ^^^^-  "  indenture  of  lease  and  release  of  the  2 1st  November, 
Taylob  u  jg3y^  having  been  executed  by  the  said  J.  J.  Emerson 
"  to  the  plaintiffs,  for  the  purpose  of  securing  the  repay- 
"  ment  of  said  principal  sum  of  £400,  together  with 
"  interest  at  the, rate  aforesaid,  plaintiffs  are  now  entitled 
"  to  be  considered  in  this  Court  as  if  they  were  mortgagees 
^'  of  the  premises  therein  comprised  ;*'  and  that  an  account 
might  be  taken  of  what  was  due,  and  in  default  of  pay- 
ment a  foreclosure  and  a  sale  of  the  premises.  It  was 
then  prayed  in  the  alternative,  that  in  case  the  plaintiffs 
were  not  entitled  to  a  sale,  an  account  of  the  rents  and 
profits  might  be  taken  from  the  date  of  the  deed,  and  that 
Emerson  should  account  for  what  he  had  received,  or  with- 
out wilful  default  might  have  received,  and  that  in  de- 
fault of  payment  Emerson  should  be  decreed  to  convey 
to  the  plaintiffs  by  indenture  of  mortgage;  and  then 
prayed  a  receiver. 

The  bill  was  taken  pro  confesso  against  Emerson,  and 
Porter  stated  in  his  answer  that  he  had  never  acted  in  the 
trusts,  or  executed  the  deed. 

Mr.  M^Kenna^  Q.C.  and  Mr.  F.  Brady^  for  the  plain- 
tiffs. The  plaintiffs  are  entitled  to  relief  either  by  treating 
the  deed  as  a  common  mortgage,  or  declaring  it  to  be  a 
trust,  to  be  carried  into  execution  by  sale  or  mortgage, 
upon  this  principle,  that  where  there  is  in  a  deed  or  will,  a 
direction  to  raise  a  sum  of  money  out  of  the  profits  of 
lands,  or  out  of  rents  and  profits,  or  other  words  of  equi- 
valent import,  the  Court  will  give  effect  to  it  by  sale  or 
mortgage  of  the  whole  estates,  unless  there  be  something 
to  restrain  the  words  to  the  annual  produce  of  the  estate. 
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Allan  V.  Backhouse  (a)  ;    Sheldon  v.  Dormer{J>)  ;  Trafford  . 
V.  Askton  (c)  ;  Mills  v.  Banks  {d)  ;  Barnes  v.  Dixon  (e) ; 
Linffon  y.  Foley  (/).      The  word  "  interest/'  used  here,  is    Emebsoh. 
as  strong  as  "profits."" 

The  Lord  Chancellor. 

This  is  not  the  case  of  Welsh  mortgage  ;  but  a  person 
being  possessed  of  some  property,  and  being  indebted  in  a 
sum  of  <£^400,  and  being  possessed  of  a  policy  of  insurance 
for  £500^  proposes  to  secure  the  debt,  not  by  way  of  mort- 
gage, but  by  a  conveyance  to  a  trustee  to  hold  upon  these 
trusts,  first,  to  pay  the  head-rent,  then  to  pay  the  premi- 
ums on  the  insurance  on  Emerson's  life,  then  to  pay 
Taylor  the  «f  400,  with  interest  at  six  per  cent,  and  then 
to  reconvey.  It  all  turns  upon  the  intention,  whether  by 
the  ^  rents  and  profits'  is  meant  the  estate  geneitdly,  or 
only  the  annual  rents  and  profits ;  here,  I  think  the 
annual  rents  and  profits  are  meant, — the  terms  of  the  deed 
show  it;  the  trust  is  to  pay  the  head -rent  and  premiums 
on  the  policy,  and  there  is  then  no  new  trust  as  to  the  pay- 
ment of  the  interest,  but  one  trust  to  pay  all ;  the  interest 
was  therefore,  I  think,  intended  to  be  paid  out  of  the 
annual  rents  and  profits  ;  the  policy  was  to  be  kept  up  by 
the  annual  rents,  it  was  assigned  by  a  separate  instrument, 
and  when  the  life  dropped,  it  would  pay  more  than  the 
demand.  That  appears  to  me  to  be  what  the  parties 
meant ;  the  plaintiff  is  therefore  not  entitled  as  mort- 
gagee ;  all  he  is  entitled  to  is,  to  have  a  receiver  appointed. 


(a)  2  Ve«.  &  B.  65.  (6)  2  Vern.  310.  (c)  1  P.  Wms.  415. 

id)  3  P.  Wms.  1.  («)  1  Ves.  Sen.  42 :  1  Jac.  631. 

(/)  2  Ch.  Cas.  205. 
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^843.  [Mr.  M^Kenna — A  receiver  has  been  already  appointed] 
— then  to  have  him  continued.  I  shall  declare  that  the 
plaintiff  is  not  entitled  to  sell  as  a  mortgagee,  but  that 
the  annual  rents  are  to  be  applied  as  directed  by  the  deed, 
and  in  payment  of  the  principal  as  far  as  they  will  go. 


ROSSITER  V.  WALSH. 


June  7.        Xhe  bill  in  this  cause  was  filed  to  have  a  lease  of  certain 
A.  who  was  lands  of  Rosemount,  which  was  made  to  the  defendant, 
property  held  Set  aside  as  fraudulent  and  void. 

by  four  sisters 
as  tenants  in 

had  a  power  The  plaintiffs,  Maria,  Catherine,  and  Isabella  Rossiter, 
from  three  of  and  Cecilia  Rossiter  Byrne,  were  seized  of  the  lands  in 
leases,  having,  question  ;  as  tenants  in  common,  and  residing  at  a  distance 
leave  thecoun-  f^om  the  lands,  they  employed,  in  1830,  one  John  Archbold 
picious  %W'^  as  their  land-agent,  and  the  defendant  as  their  land-steward 
executed  as'by  ^r  bailiff.  The  plaintiffs,  Maria,  Catherine,  and  Isabella, 
torney*^ from' leaving  gone  to  reside  in  Italy,  executed,  on  the  15th 
ters,  a^ease^of  July?  1833,  a  power  of  attorney  to  Archbold,  empowering 
property  to  B.  h™  *o  manage  the  lands,  and  to  execute  such  leases  or 
agent"  the  demises,  or  other  instruments,  as  should  be  necessary  or 
aT^the^suit  Proper.  Archbold  left  Ireland  in  June,  1834,  in  pecuniary 
sisters,  d^  embarassment,  and  shortly  previous  to  his  departure,  on 
MWe.^^  ^*®*the  23d  May  in  that  year,  executed  the  lease  in  ques- 
tion to  the  defendant.  It  purported  to  be  signed  by 
Archbold,  "  by  virtue  of  a  letter  of  attorney  from  the  said 
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**  Maria  Bossiter,  Cadierine  Bo9^t€r,  Isabella  Bossiter,  and 

"  Cecilia  Bosdt^  Brrne,  bearing  date  15th  Julr,  1833  i^  ^^l^^i^^ 

Mrs.  Byrne  neTer  liaTing  executed  any  sucb  power  of  at-      waLsh. 

tomej.     Br  tkb  deed  there  vas  demised  to  the  defendant 

1 6  acres  at  £64  per  annum,  to  hold  (kut  one  life,  or  thirty- 

one  years ;  and  there  was  acorenant  in  it  on  the  part  of  the 

plaintiff,  to  add  ten  year*  to  the  term.     The  bill   charged 

that  this  rent  was  at  a  gross  nnder^Taloe.  that  the  part 

demised  contained  1 8  instead  of  16  »cres,  and  was  so  selected 

as  greatly  to  pr^adice  the  ralne  of  the  remainder  of  the 

property,  which  consisted  partly   i4  uplands  and  partly 

pasture  lands,  the  latter  adjoining  the  banks  of  a  rirer, 

and  being  peculiarly  TaloaUe  £p!«i  the  orerflowing  of  the 

rirer ;    the  part   kased  consisted  almost   mhoUr  kX  these 

pasture  lands.     The  UD  also  put  in  iisne  sexeral  letters 

from  the  de6ifedant  to  the  plaintiffs,  showing  that  he  was 

well  acquainted  with  the  ralae  of  the  property,  and  that 

he  filled  a  fiduciary  situatioo  under  them  in  respect  of  it. 

The  defendant,  in  his  answer,  stated  that  Mrs.  Byrne 
was  aware  of  the  kaae  being  made  to  him,  that  one  Wat- 
aon  bad  been,  prior  to  IS33,  in  possession  of  the  lands, 
and  on  his  giving  tfaem  up,  that  the  defendant  took  them, 
as  tenant,  frxn  year  to  year,  at  the  same  roit  that  Wasaon 
had  paid,  and  which  wad  the  rent  reserred  by  the  lease,  and 
that  Mrs.  Byrne  had  authorized  ArchboM,  by  letter,  to 
grant  this  kase. 

ETideore  was  g«o«Mr  mto  •>n  both  sides  as  t«>  the  question 
of  Talae,  aoii  was  ^mSi^unz.  There  was  n*>  ^'Tidence  of 
Mrs.  Bjnktt^s  ksowied^  of  the  lease ;  the  defendant  prored 
a  receipt,  signed  by  h^r.  for  r»nt  paid  by  him  in  1 SS7. 
but  it  £d  ikjt  «ta€e  the  Datur>»  oi  hi<  h<>Id£ng. 

V  "<  3 
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1813^  Mr.  Sergeant  Warren  an<'  Mr.  Cfayer  for  the  plaintiffs. 

Ross  ITER 

Walsh.  Mr.  Moore,  Q.C.,  Mr.  Mariley^  Q.C.,  and  Mr.   George, 

for  the  defendant. 


The  Lord  Chancellor. 

In  this  case  four  ladies  were  entitled  to  a  certain  pro- 
perty, comprising  the  lands  included  in  the  lease  in  question. 
Three  of  them  were  residing  abroad,  and  one,  Mrs.  Byrne, 
in  Dublin.  In  1830,  on  the  death  of  a  near  relative,  who 
had  been  their  agent.  Miss  Bossiter  writes  from  abroad,  to 
Mr.  Archbold,  who  was  her  cousin,  representing  that  he 
could  do  the  ladies  who  were  abroad  a  great  service  by 
taking  the  agency ;  he  consents,  and  being  appointed 
agent,  he  ultimately,  as  he  says,  required  a  power  of 
attorney  to  enable  him  to  manage  the  property.  This  was 
signed  by  the  three  sisters,  the  fourth  residing  in 
Dublin,  and  being  in  constant  communication  with  him 
about  the  property;  he  was  then  the  attorney  of  the 
three  sisters,  and  represented  all  the  sisters  as  agent ;  as 
far  as  the  question  of  principal  and  agent  was  concerned,  he 
was  the  agent,  and  they  the  principal.  He  residing  in 
Waterford,  at  some  distance  from  the  lands,  required  a 
person  to  be  appointed  to  manage  them,  and  Walsh  was 
appointed,  not  as  a  mere  driver,  but  as  an  under-agent  or 
bailiff ;  his  letters  show  that  he  assumed  the  character  of 
an  agent,  communicating  directly  with  Mrs.  Byrne,  and 
giving  advice  as  to  the  tenants.  The  property  contained 
100  acres,  and  produced  all  round  £^  an  acre,  with  an  assur- 
ance from  Walsh  that  it  would  soon  produce  more.  A 
person  named  Watson,  who  held  part,  became  embarassed, 
and  Walsh  became  a  tenant  from  year  to  year  of  a  part  of 
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what  w:i5  held  hy  Waisini.  and  xiit  maenipe  id  xhf-  nmi  'J■^  ^  ■^*»'^ 
be  paid  fcv  ihk  jHirtian  wss  whsx  w^  pud  Vr  ibf^  arrr  i^ 
the  entire  of  wiaa.  Wslboxi  liad  held,  &}thoi]£:h  ihe^Jvmjvo^ 
tkm  of  iDMrsk  sod  nplmd  held  hr  ihem  irere  90  difFcmDiK 
Wateon  holdinr  the  uphmd  is  shiest  ^vintaiT,  mhile 
Walsh  got  a  large  cfTxaothx  of  the  low  land,  aad  onlv  a 
small  qnantitT  of  upland :  the  resadon  for  the  ^napmor 
raloe  of  the  lowland  being  dear,  that  would  rather  load 
one  to  Bar  that  it  was  not  a  provident  manag^^mcnt  to 
make  such  a  division  of  the  farm,  as  to  select  the  heart  of 
it,  and  leave  a  considerable  qnantitv  of  upland  without  a 
sufficient  proportion  of  marsh  land  ;  the  two  kinds  should 
have  been  let  to  go  tx^ether,  in  such  proportions  as 
would   enable  a  man  to  farm  or  graze  to  advantage* 

With  regard  to  the  question  of  value,  if  as  a  jury  I  word 
to  pronounce  an  opinion  upon  the  evidence  that  has  been 
read,  I  should  say  that  the  full  value  was  not  reooivcd  ; 
but  still  there  is  no  great  amount  of  \'alue  under  the  real, 
and  some  of  the  witnesses  say  that  the  property  >va«  more 
damaged  by  cutting  out  this  portion  from  the  rot^t,  tluin 
by  any  deficiency  in  the  amount  of  rent  reserved — the 
outside  value,  however,  was  not  given  ;  but  as  the  outi«ido 
value  is  never  required  to  be  given,  I  could  not  Hot  aside 
the  lease  on  that  ground.  I  have  stated  what  the  ftitu- 
ation  held  by  Walsh  was,  and  if  Archbold  had  aoted  with 
good  faith  and  due  caution,  as  he  was  bound  to  (h),  and 
if  in  the  exercise  of  that  care  which  ho  ou;^ht  to  hnvn 
had  for  the  interests  of  his  employer,  junt  an  if  thny 
were  his  own,  he  had  leased  to  WalHh,  tho  ovi(lf«n(*o  of 
value  would  not  be  such  as  to  affbct  thif»  h^ann. 

There  is  this  peculiarity  in  the  ca»o,  that  WaUh  wtt*«, 
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^     '**^     ^  with  tli«  kjMyvkdge  of  Mrs.  Bjnie,  tenant  from  year  to 
T«ar  at  the  preciae  rent  he  pays  aeeording  to  the  lease. 
Mr.   ArchboUTs  eTidenre  seeks  to  fix  Mrs.  Byrne  with 
knowledge  of  what  took  piaee,  bat  tha«  is  no  distinct 
eTidence  as  to  the  lettinir  under  this  instrament  haTing 
been  comnmnicated  to  her.     The  instrament  is  not  only 
a  lease  Cor  a  eertain  term,  but  there  is  in  it  also  a  covenant 
by  the  lessors  that  on  dennnd  they  will  grant,  if  the  lessee 
pleases^  ten  years  more;  now,  there  is  no  mutuality  in 
this,  no  reason  for  it,  no  one  can  suggest  that  less  than 
£64  a  year  would  be  obtained  for  the  &rm.     I  was  ?ery 
much  struck  to  find  an  absolute  want  of  all  restriction  inn 
posed  on  the  tenant  as  to  the  mode  of  treating  the  property. 
Walsh,   wh^i  writing  to  Mrs.  Byrne,  tells  her  the  course 
of  husbandry  that  ought  to  be  adopted,  and  the  sum  that 
ought  to  be  required,  namely,  jC8,  j£9,  or  £10  an  acre  for 
breaking  up  the  land.      When  the  marrow  of  the  estate  is 
taken  oot  and  given  to  Walsh,  I  would  expect  that  there 
would  be  a  covenant  not  to  break  up  and  turn  into  con- 
acre, and  so  make  enormous  profits ;  but  there  is  nothing 
in  this  lease  beyond  a  provision  to  keep  in  repair  and  good 
condition.     It  b  therefore  not  a  provident  lease,  on  the 
contrary  it  is  a  very  improvident  one ;  but  still  if  granted 
by  a  person  having  due  power,  and  good  at  layr,  if  I  were 
called  on  to  set  it  aside  I  must  look  farther ;  but  when  you 
come  to  the  substance,  for  as  yet  I  have  only  touched 
on  wh:^t  I  may  call  the  fringe  of  the  case,  it  is  impossible 
to  maintain  it.      Three  of  the  persons  executed  a  power  of 
attorney,  authorizing  Archbold  to  grant  leases — the  power 
was  to  enable  him  to  act  in  concurrence  with  Mrs.  Byrne ; 
they   were    all  acting   together,  there  were  no    distinct 
interests.    Archbold  however  does  not  assume  the  power  of 
dealing   with    three-fourths  of   the    property  only,    but 
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assumes  to  demise  all,  and  I  find  that  the  witnessing  part  ^843. 
is  of  an  execution  by  John  Archbold  by  power  of  attorney 
from  the  four  sisters,  dated  June,  1 833  ;  but  when  I  look 
to  the  power  I  find  that  it  was  from  three,  not  from  four ; 
the  lease  had  therefore  no  effect  against  Mrs.  Byrne.  He 
says,  I  have  power  to  execute  the  lease,  not  by  verbal 
permission  from  Mrs.  Byrne,  but  under  a  power  of  attorney 
from  the  four  sisters ;  but  the  fact  turns  out  to  be  quite 
otherwise ;  it  is  therefore  quite  of  course  that  Mrs.  Byrne 
should  be  relieved,  as  a  power  of  attorney  was  never  ex- 
ecute by  her.  It  is  then  quite  of  course  that  the  lease 
should  be  given  up  as  far  as  Mrs.  Byrne  is  concerned. 
How  then  am  I  to  allow  it  to  stand  against  the  other 
parties  i  Is  it  to  be  amended,  and  three-fourths  retained,  or 
cancelled  and  three-fourths  set  up  again !  Was  it  even  the 
meaning  of  the  parties  to  demise  three-fourths !  What  is 
to  be  the  effect  of  this  on  the  rent !  What  on  the  power 
of  re-entry,  which  cannot  be  apportioned,  and  is  gone  at 
law(a) !  But  to  look  at  the  substance  of  the  thing,  it  was 
a  mistake  in  the  attorney  to  demise  the  whole  property,  he 
had  no  power  to  do  so  ;  but  still  he  meant  to  do  that  and 
nothing  else ;  and  the  tenant  only  meant  to  take  all.  The 
lease  therefore  cannot  operate  as  was  intended  by  both 
parties,  and  therefore  not  at  all. 

When  I  consider  the  time  at  which  the  lease  was  ex- 
ecuted, when  Archbold  was  about  to  leave  his  residence 
to  be  afterwards  arrested,  when  he  was  deeply  agitated,  and 
when  his  conduct  was  such  as  not  to  enable  me  to  place  any 
confidence  in  him,  I  cannot  take  for  granted  that  he  acted 
in  this  transaction  from  the  best  and  purest  motives.     The 

(a)  Vid.  Mortimer  p.  Shortall,  ante  vol.  1,  417,  p.  426. 
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^  '**^  ,  with  the  knowledge  of  Mrs.  Bjmie,  teoont  from  jear  to 
Tear  at  the  precise  rent  he  pays  aceordiog  to  the  lease. 
Mr.  Arehbold's  evidence  seekd  to  fix  Mr*.  Byroe  \tith 
knowledge  of  what  took  place,  bat  there  is  no  distinct 
eridenee  as  to  the  letting  onder  this  instruitient  having 
been  commonicated  to  her.  The  mstrument  is  not  odIy 
a  lease  for  a  certain  term,  bat  there  is  id  it  al^u  a  (x>Tenant 
by  the  lessors  that  on  demand  they  wiU  grant,  if  tho  lessee 
pleases,  ten  years  more;  now,  there  is  no  mntualitj  m 
this,  no  reason  for  it,  no  one  can  suggest  that  less  than 
£64  a  year  would  be  obtwied  far  the  farm.  I  was  ?eJ7 
much  stmck  to  find  an  absolute  waul  of  all  restriction  im- 
posed on  the  tenant  as  to  the  mode  of  treating  the  propertj. 
Walsh,  when  writing  to  Mrs.  BjTne,  telle  her  the  <»uTse 
of  husbandry  that  ought  to  be  adopted,  and  the  Bum  that 
ought  to  be  required,  namely,  £8,  £9,  or  £10  an  acre  for 
breaking  up  the  land.  When  the  marrow  of  the  estate  is 
taken  out  and  given  to  Walsh,  I  would  exp**ct  that  theff* 
would  be  a  covenant  not  to  break  up  and  turn  into  eat- 
acre,  and  so  make  enormous  profits;  but  thcr*  is  ooUiitig 
in  this  lease  beyond  a  provision  to  keef  in  £gp^  ^nd  ^ 
condition.     It  is  therefore 
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with  the  knowledge  of  Mrs.  Byrne,  tenant  from  year  to 
year  at  the  precise  rent  he  pays  according  to  the  lease. 
Mr.  Archbold^s  evidence  seeks  to  fix  Mrs.  Byrne  with 
knowledge  of  what  took  place,  bat  there  is  no  distinct 
evidence  as  to  the  letting  under  this  instrument  having 
been  communicated  to  her.  The  instrument  is  not  only 
a  lease  for  a  certain  term,  but  there  is  in  it  also  a  covenant 
by  the  lessors  that  on  demand  they  will  grant,  if  the  lessee 
pleases,  ten  years  more;  now,  there  is  no  mutuality  in 
this,  no  reason  for  it,  no  one  can  suggest  that  less  than 
j£64  a  year  would  be  obtained  for  the  farm.  I  was  very 
much  struck  to  find  an  absolute  want  of  all  restriction  im- 
posed on  the  tenant  as  to  the  mode  of  treating  the  property. 
Walsh,  when  writing  to  Mrs.  Byrne,  tells  her  the  course 
of  husbandry  that  ought  to  be  adopted,  and  the  sum  that 
ought  to  be  required,  namely,  £8,  £9,  or  £10  an  acre  for 
breaking  up  the  land.  When  the  marrow  of  the  estate  is 
taken  out  and  given  to  Walsh,  I  would  expect  that  there 
would  be  a  covenant  not  to  break  up  and  turn  into  con- 
acre, and  so  make  enormous  profits ;  but  there  is  nothing 
in  this  lease  beyond  a  provision  to  keep  in  repair  and  good 
condition.  It  is  therefore  not  a  provident  lease,  on  the 
contrary  it  is  a  very  improvident  one ;  but  still  if  granted 
by  a  person  having  due  power,  and  good  at  la^^,  if  I  were 
called  on  to  set  it  aside  I  must  look  further ;  but  when  you 
come  to  the  substance,  for  as  yet  I  have  only  touched 
on  what  I  may  call  the  fringe  of  the  case,  it  is  impossible 
to  maintain  it.  Three  of  the  persons  executed  a  power  of 
attorney,  authorizing  Archbold  to  grant  leases — the  power 
was  to  enable  him  to  act  in  concurrence  with  Mrs.  Byrne ; 
they  were  all  acting  together,  there  were  no  distinct 
interests.  Archbold  however  does  not  assume  the  power  of 
dealing    with    three-fourths   of   the    property  only,    but 
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assnmes  to  deoiitse  9SL  and  I  Sni  (kifi  ikit  wb^sissBLm^  pan  t><i. 
is  of  an  exMvciao  bj  Jdm.  Anikild  hj  ftim^sr  q£  ^E^orm^j  ftwsma 
from  the  foiirait«,ittBdJBU.  1S»:  bm  wihaE  I  kok  ''^''^ 
to  the  power  I  find  chat  h  vas  firoai  ihrae«  »jc  &?m  foor; 
the  lease  had  theregwe  ■»  ^Ste%  ^mmsl  Mrw  Brrae.  He 
says,  I  hare  power  to  cxerate  tke  lease.  bo«  hr  Terinl 
permisBion  from  Mn.  BTme,  bvt  ander  a  power  of  anofnej 
from  the  four  sisters ;  bat  the  £Kt  tanks  oat  to  be  qoite 
otherwise ;  it  is  therefore  qoite  of  coarse  that  Mrs.  Brnie 
should  be  rdieTed,  as  a  power  of  attomer  was  nerer  ex* 
ecnted  bj  her.  It  is  then  qoite  of  coarse  that  the  lease 
should  be  giTen  ap  as  Cv  as  Mrs*  Brme  is  concerned. 
How  then  am  I  to  allow  it  to  stand  against  the  other 
parties !  Is  it  to  be  amended,  and  three-foDrths  retained,  or 
cancelled  and  three-foorths  set  up  again !  Was  it  even  the 
meaning  of  the  parties  to  demise  three-foorths  i  What  is 
to  be  the  effect  of  this  on  the  rent  t  What  on  the  power 
of  re-entry,  which  cannot  be  apportioned,  and  is  gone  at 
law(a)  !  Bat  to  look  at  the  substance  of  the  thing,  it  was 
a  mistake  in  the  attorney  to  demise  the  whole  property,  he 
had  no  power  to  do  so ;  but  still  he  meant  to  do  that  and 
nothing  else ;  and  the  tenant  only  meant  to  take  all.  The 
lease  therefore  cannot  operate  as  was  intended  by  both 
parties,  and  therefore  not  at  all. 

When  I  consider  the  time  at  which  the  lease  was  ex- 
ecuted, when  Archbold  was  about  to  leave  his  residence 
to  be  afterwards  arrested,  when  he  was  deeply  agitated,  and 
when  his  conduct  was  such  as  not  to  enable  me  to  place  any 
confidence  in  him,  I  cannot  take  for  granted  that  he  acted 
in  this  transaction  from  the  best  and  purest  motives.     The 

(a)  Vid.  Mortimer  v.  Shortall,  ante  vol.  1,  417,  p.  426. 
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1843. 


R088ITBR 
Walsh. 


,  lease  at  best  must  have  been  executed  in  a  moment  of 
forgetfalness,  to  say  the  least ;  he  says  he  is  agent  of  foar, 
and  signs  as  such.  Then  this  lease  being,  in  addition  to 
other  circumstances,  made  at  such  a  time  from  an  agent  to 
an  under  agent,  makes  this,  I  think,  as  clear  a  case  for 
setting  aside  the  lease  as  I  have  ever  seen.  I  do  not  rely 
upon  the  deficiency  in  value,  and  therefore  I  give  no 
account  for  the  past  time,  but  make  a  decree  for  the  lease  to 
be  given  up,  and  for  immediate  possession,  with  all  arrears 
of  rent  and  costs,  and  the  tenant  to  pay  rent  until  the  day 
of  quitting. 


FORSTER  V.  THOMPSON. 

June  3  &  5. 

Where  in  a  Oathkrine  LoDg  Everard  being  indebted  to  her  solicitor, 

TgeneraT  S^  Charles  Sullivan  Forster,  in  the  sum  of  d£?711  13s.  9d.  for 

debtB^M/*^  costs,  and  £77  Os.  lid.  on  foot  of  a  promissory  note,  and 

of  K.  were  de-  being  seized  of  the  lands  of  Killoran  in  the  county  of 

after  pecimi-   Tipperary,  made  her  will,  bearing  date  the  8th  of  May, 

ary  legacies  to 

B.  and  others, 

and  A.  and  B. 

were  appoint* 

ed  residuary  legatees  and  executors,  and  A.  was  directed  to  pay  out  of  the  rents  and 

profits  of  the  lands  devised  to  him,  a  charge  expressly  named.  Held,  that  this  did  not 

exempt  these  lands  from  liability  to  the  other  debts. 

Payment  by  an  agent  of  a  sum  on  account  of  the  whole  debt,  Held,  to  take  the  case  out 
of  the  statute  of  limitations. 

Where  a  bill  was  filed  in  1819,  and  the  plaintiff  having  died  in  1825,  a  bill  of  reviTor 
was  filed  in  1828,  and  the  defendants  being  and  continuing  out  of  the  jurisdiction,  no  ap- 
pearance was  entered  to  either  bill,  and  one  of  the  defendants  having  died  in  1835,  a  bill 
of  revivor  was  filed  in  1838,  and  the  surviving  defendant  being  still  out  of  the  jurisdiction, 
service  of  supcena  was  then  effected  under  2  W.  TV.,  c.  33,  Held,  that  the  bill  of  1828 
was  effectual  to  prevent  the  bar  of  the  statute  of  limitations. 

Semble,  the  bill  of  1819  would  have  been  effectual  for  the  same  purpose. 
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1813,  wherebr  after  st^ia^  ^xnxn.  JmrdaoM  aff  to  ber  ^»*^ 
burial,  she  proceeded  a«  hAym^  :  -*  I  orier  aod  direet  that 
''  all  my  just  debu.  tos«(fer  vitk  ht  fkneial  expeasca,  be 
**  ptud  as  800O  as  eomT^taemlr  maj  be  after  bt  deeeace; 
^  and  as  for  snch  v^rldh-  wbscaKe  m  it  hath  pleased 
*^  Almigfatr  God  to  bcstiov  vpm  mit^  I  berehj  sire,  deriee, 
''  bequeath,  and  di^ose  </  tks^  ssk  ia  aiaBiBer  and  form 
''  following,  that  is  to  saj."*  KHkrai  to  her  brother  Janes 
Long  Ererard  for  hie.  viiLovt  ia^eadkineiit  of  waste, 
remainder  to  the  isive  aeaje  «f  hk  kjdr  for  erer,  and  in 
defaolt  of  sndi  uemt  maift,  then  to  her  brrxher  Jdin  I^oog 
Ererard  and  his  ifi6«e  iBais^  in  Eke  ■unntr,  with  remainder 
oyer.  The  testatrix  then  bfifwatkd  jt^jO  to  Jdm  I^n^ 
EyeranL  and  gare  other  putnnijiji  legMCS.  and  pn^eeded, 
''  and  it  is  mj  will  mA  dcnire  that  all  ewtc,  efaargec,  and 
^^  expenses  which  are  or  mux  be  dne  to  mj  law-agent 
"«  Charles  Sniliyan  Fontcr  at  dbe  time  of  mj  dewaee,  be 
**  paid  to  him  bj  mj  taii  brother  JaaMS  L/ing  Erervd 
*^  oot  of  the  rats,  msacs,  and  profits  of  the  said  lands  of 
^  Killoran,  deracd  to  him  as  aformU  T  and  the  aid 
testatrix  ^ipofnted  her  said  brc4herf  her  exocnton  and 
residnanr  legatees.  The  testatrix  died  on  the  12th  of 
May,  1813.  James  Lwg  Erervd  a^^sirfd  the  afasolnte 
interest,  baring  bamd  the  fwui  tBUil  and  remainders,  and 
deyised  all  his  intenst  in  the  hyftds  to  bis  sister  Eleanor 
Boorfce  and  her  heirs,  and  dkd  in  April,  1810. 

Charles  Sslliyan  ForsUr^  on  the  1st  of  Aprils  1819, 
filed  his  bin  a^inst  Ekanor  Bomke  an  1  John  L.  Erervd 
for  an  aecMmt  of  the  ssm  dse  to  bim^  and  for  payment 
out  of  the  permal  estate  of  Gstherine  L,  Eyerard,  or  if 
that  were  dcfifient,  ost  of  kr  real  estate.  It  was  ptvred 
that  James    Long    Erenrd   in    1811,  and  John  hwg 
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^^^'  ^  Everard  previously  to  1820,  went  to  the  Continent,  and 
FoBSTEB  ^Ijj^^  Eleanor  Bourke  went  to  London  some  years  previ- 
Th.ompson.  Qugiy  ^o  1809  ;  that  none  of  them  after  such  their 
respective  departures  ever  returned  to  Ireland  ;  that  John 
L.  Everard  died  in  May,  1835,  and  Eleanor  Bourke  in 
the  year  1839.  No  appearance  was  entered  to  the  bill  of 
1819,  and  before  any  proceedings  were  taken  in  the  cause, 
on  the  20th  of  April,  1825,  Charles  S.  Forster  died,  and 
the  plaintiffs  being  his  executors,  they,  on  the  17th  of 
September,  1828,  filed  a  bill  of  revivor  against  Eleanor 
Bourke  and  John  L.  Everard,  praying  for  an  account,  and 
payment  out  of  the  personal  estate  of  Catherine  Long 
Everard,  or  if  that  were  deficient,  out  of  the  lands  of  Killo- 
ran.  No  appearance  was  entered  or  proceedings  had  on  this 
bill  either.  On  the  death  of  John  Long  Everard,  who  had 
been  the  surviving  executor  of  Catherine  Long  Everard, 
Eleanor  Bourke  took  out  administration  to  Catherine,  and 
on  the  24th  of  December,  1838,  the  plaintiffs  filed  a  bill  of 
revivor  against  her  as  administratrix.  Subpoena  to  appear 
and  answer  this  bill  was  served  on  Eleanor  Bourke  in 
England,  and  by  an  order  of  the  14th  of  March,  1839, 
made  under  2  Wm.  IV.  c.  33,  such  service  was  ordered  to 
be  deemed  good. 

Eleanor  Bourke,  by  her  will  of  the  6th  of  February, 
1837,  devised  and  bequeathed  all  her  property  to  the 
defendant  Richard  Thompson,  and  against  him  the  plain- 
tiffs, on  the  19th  of  July,  1839,  filed  a  bill  of  revivor  and 
supplement. 

By  the  answer,  the  statute  of  limitations  was  set  up  as  a 
defence. 
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It  was  proved  that  in  1816  a  sum  of  jP289  8s.  i^.  >8^3» 
Irish,  had  been  paid  to  Mr.  Forster  on  account  of  his  costs,  ^oRixBa 
under  an  order  of  the  4th  of  December,  1816,  and  that  on  Thompson. 
the  9th  of  November,  1817,  a  further  sum  of  £100  Irish, 
the  amount  of  a  bill  of  exchange,  drawn  on  the  6th  of 
September,  1817,  had  been  paid  by  Mr,  Cuthbert,  the 
agent  of  Eleanor  Bourke  and  John  Long  Everard,  to  Mr. 
Forster,  on  account  of  his  claims  generally ;  and  that 
Cuthbert  had  been  allowed  credit  for  this  payment  in  an 
account  settled  in  1819,  between  him  and  Mrs.  Bourke. 
In  a  letter  written  by  Mr.  Cuthbert,  on  the  llth  of  Sep- 
tember, 1820,  he  referred  to  the  suit  as  then  pending. 
One  of  the  plaintiff's  witnesses,  Lawrence  Keogh,  swore 
that  in  1827  he  went  to  John  Long  Everard  in  Paris,  to 
induce  him  to  come  to  Ireland,  or  to  execute  a  power  of 
attorney  to  settle  the  transaction  ;  that  he,  Everard,  always 
then  admitted  the  justness  of  the  claim,  and  said  that  it 
ought  to  have  been  settled  long  before  by  Mrs.  Bourke, 
and  that  he  only  delayed  executing  the  power  of  attorney 
uniil  he  heard  from  a  friend  in  Dublin,  to  whom  he  had 
written  on  the  subject,  but  that  the  reply  not  arriving,  the 
witness  left  Paris  without  having  succeeded  as  to  the 
object  of  his  mission. 

Mr.  Piffot^  Q.  C,  with  whom  were  Mr.  CyBrien^  Q.  C, 
and  Mr.  L<mghfia%.  The  words  in  Catherine  Long 
Everard'*s  will  are  abundantly  sufficient  to  charge  the 
lands  with  the  debts.  Earl  of  Godolphin  v.  Penneei(a) ; 
Clifford  V.  LevoU  (J) ;  Grava  v.  Grave$  (<?).  [Loed  Chav- 
CELLOB. — I  carried  this  as  far  mysdf  as  any  one,  in  Hard- 
ing V.  Grady  (d).      It  will  not  be  disputed  that  a  general 

(a)  2  Tcs.  Sen.  270.         (4)  6  Mad.  33.  (r)  «  Stn.  43. 

id)  4  Ir.  E^  S.  371. 
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direction  to  pay  debts  in  the  beginning  of  a  will  creates 
a  charge  on  the  lands.  The  case  before  Sir  John  Leach  (a) 
Thomphoh.  yf^  ^jjg  gj^|.  jjj  ^hj(j}i  2k  mere  charge,  unconnected  with  any 
subsequent  devise,  had  been  held  to  be  a  charge.]  The 
charge  thus  created  is  then  of  itself  an  answer  to  the 
Statute  of  Limitations. 

Mr.  Monahan^  Q«C.,  Mr.  H.  G.  Hughes,  with  whom 
was  Mr.  E,  B.  Latdess,  for  the  defendant. 

The  plaintiff  has  not  taken  his  case  out  of  the  Statute  of 
Limitations.  There  is  no  charge  on  the  lands  except  in 
respect  of  the  costs,  and  that  is  in  favour  of  a  person  who 
is  a  witness  to  the  will.  Dowse  y.'  Lady  Torrinffton  (J)  is 
very  like  this  case.  General  words  in  the  commencement 
are  not  sufficient  to  charge  the  lands.  The  cases  deciding 
the  contrary  are  those  in  which  one  fund  is  made  of  the 
real  and  personal  estate.  No  case  goes  so  far  as  the 
present.  The  bill  here  was  filed  in  April,  1819,  against 
parties  who  were  out  of  the  jurisdiction,  and  who,  it  is  said, 
continued  out  of  the  jurisdiction ;  but  the  lady  had  her 
solicitor  and  land  agent,  and  Mr.  Cuthbert'*s  letter  of  Sep- 
tember, 1820,  shows  that  he  knew  of  the  bill  having  been 
filed.  There  is  no  evidence  of  any  attempt  by  the  plaintiff 
to  enforce  an  answer,  or  to  substitute  service  of  the  sub- 
poena. In  1825  Mr.  Forster  died,  and  in  1828  a  bill 
of  revivor  was  filed  ;  there  was,  however,  no  right  to  revive 
a  suit  in  which  no  appearance  had  been  entered,  Asbee 
V.  Shipley  (c).  Nothing  was  done  on  the  bill  of  1828  ;  in 
1835  John  Long  Everard  died.     In  1832,  2  W.  IV,  c.  33, 


(a)  Clifford  ».  Lewis,  6  Mad.  33.  (6)  2  M}i.  &  K.  600. 

(c)  6  Mad.  296. 
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the  Act  to  enable  service  of  process  oat  of  the  jnrisdiction        '^^- 
passed,  but  there  is  no  evidence  of  advantage  having  been      Fok«te« 
taken  of  it  before  the  filing  of  the  biU  of  1838.      Bmrme  v.   Thompsok. 
JSobin8(m(a)  shows  that  the  relationship  of  trustee  and 
cestui  que  trust  does  not  prevent  the  bar  of  the  statute 
in  respect  of  interest.      In  Dillam  r.  Cruise  (i)  it  was  held 
that  the  charge  there  occasioned  an  express  trust,  and  so 
brought  the  case  within  the  exception  of  the  statute.     In 
Coppin  y.  Crray{c)^  where  the  filing  of  the  bill  was  held  to 
operate  as  a  bar  to  the  statute  without   subpcena   being 
served,  the   Vice  Chancellor  stated  that  gross  delay  be- 
tween the  filing  of  the   bill   and  the  further  proceedings 
would  form  an  exception  to  his  decision  ;  and  Sir  M.  CfLogh- 
leUj  in  Boyd  v.  Higginson  (rf),  says  that  the  Court  would 
give  relief  in  such  a  case. 

Mr.  O^BrieUy  in  reply. 

Douce  v.  Lady  Torrington  is  commented  on  by  the  Vice 
Chancellor  in  Graves  v.  Graves  (e)^  and  shown  not  to  be  of 
authority.  A  trust  for  the  payment  of  debts  took  a  case 
out  of  the  Statute  of  Limitations  under  the  old  law,  and 
the  new  statute  does  not  affect  this  case;  to  hold  that 
it  does,  would  be  to  hold  that  the  bill  of  1838  was  our  first 
proceeding.  Even  if  the  case  were  within  the  new  statute, 
the  25th  section  of  it  saves  trusts  from  its  operation.  [Lord 
Chancellor. — Express  trusts,  which  there  clearly  is  not 
here,  as  regards  the  general  charge.]  No ;  but  there  is 
under  the  charge  as  to  the  costs,  Dillon  v.  Cruise^  Kelly  v. 
Kelly  (/).     In  Asbee  v.  Shipley  the  bill  merely  prayed  that 


(a)  1  Dr.  k  Wal.  688.  (6)  3  Ir.  Eq.  R.  70. 

(c)  I  y.  &  C.  N.  C.  206,  Tid.  et.  Morris  v,  Ellis,  7,  Jurist,  413. 

{d)  J  Fl.  &  K.  603,  p.  613.  (e)  8  Sim.  43.  p.56. 

(/)  6  Law.  Rec.  N.  S.  222. 
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'^^^'  ^  ^^^  suit  should  be  revived,  and  the  objection  was  taken  by 
FoRSTEB  demurrer,  and  the  change  of  parties  was  among  the 
Thompsok.  defendants ;  here  our  bill  was  one  of  amendment  as  well  as 
revivor,  and  no  change  took  place  among  th«  defendants 
until  John  Long  Everard's  death  in  1835.  Sabstitution 
of  service  of  the  sabpcBna  could  not  have  been  allowed, 
Lard  AUiorough  v.  Paton{a)^  Aubrey  v.  Denny {h).  In 
Creed  v.  Byrne  (c)  proceedings  were  set  aside  in  conse- 
quence of  the  service  having  been  on  a  party  not  of  the 
jurisdiction.  Here  the  defendants  occasioned  whatever 
delay  has  occurred. 

The  Lord  Chancellor. 

This  case  is  certainly  rather  complicated.  With  regard 
to  the  question  on  the  promissory  note,  the  case  depends 
on  the  will.  It  is  said  that  it  is  not  to  be  considered 
a  charge  on  the  lands,  because  they  are  expressly  subjected 
to  another  charge.  The  will  begins  with  a  general  direc- 
tion to  pay  debts ;  the  testatrix  then  proceeds  to  devise  her 
worldly  estate,  by  which  she  means  the  residue,  and  she 
disposes  of  a  particular  estate  which,  it  is  said,  constituted 
the  entire  real  estate,  to  James  Long  Everard,  directing 
him  to  pay  the  costs  out  of  it;  and  she  gives  the  principal 
part  of  the  personal  estate  to  John,  and  appoints  him  and 
James  residuary  legatees  and  executors. 

If  I  am  to  hold  here,  contrary  to  the  ordinary  rule 
of  law,  that  the  general  charge  of  debts  does  not  extend  to 
this  estate,  I  must  throw  all  the  debts  upon  the  residue,  for 
the  charge  must  have  some  meaning.     But  this  case  is  not 

(a)  1  Hog.  131.  (6)  lb.  268.  (c)  lb.  79. 


Thompson. 
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an  exception  to  the  general  rule,  for  after  directing  pay-        ^^^'    ^ 

ment  of  the  debts,  the  will  goes  to  the  worldly  estate,     Fobbteb 

by  which  is  meant  every  thing  not  already  disposed  of; 

and  part  of  this  is  given,  subject  to  a  charge  to  A.,  and 

part  to  B.     There  may  be  such  a  charge  on  a  particular 

estate  as  to  show  the  intention  of  the  testator  to  be,  that  it 

should  not  be  charged  beyond  that ;  but  I  do  not  think 

that  it  is  so  here.      The  testatrix  may  have  thought  that 

the   costs  were  not  included  in  the  first  charge;   but  it 

is   more  probable   that,  knowing  them  to  be  heavy,  she 

wished  to  charge  them  specifically  upon  the  real  estate. 

It  is  better  to  adhere  to  the  authorities  upon  the  general 

question,  and  not  to  draw  fine  distinctions.      Here,  indeed, 

the  question  is  the  more  clear,  as  it  is  not  the  case  of  a  gift 

to  one  first,  and  then  a  gift  of  the  residue ;  but  the  devise 

of  the  estate  is  preceded  by  a  general  direction  to  pay 

debts,   and   the   devisee   takes   subject   to   this   direction. 

Then  comes  a  considerable  question.  The  costs 
being  of  considerable  amount  were  made  the  subject  of 
an  account  in  1819  ;  it  is  quite  clear  from  the  endorsement 
on  the  account,  when  taken  in  connexion  with  the  payment 
of  the  £100,  that  1819,  and  not  1817,  Vas  the  date.  In 
this  account  credit  is  taken  for  two  payments  by  the  agent 
on  foot  of  the  plaintifi^s  account ;  these  payments  are  put 
upon  the  credit  side,  and  allowed  by  the  principal.  As  far, 
therefore,  as  the  account  goes,  no  question  can  arise  on  the 
Statute  of  Limitations,  there  being  an  acknowledgment 
by  payment  on  foot  of  the  whole  debt. 

Then  the  bill  of  1819  was  filed;  this  it  is  said  was  not 
effective,  because  no  appearance  was  entered.  The  defen- 
dants are  clearly  proved  to  have  been  out  of  the  jurisdic- 
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tion,  and  as  the  law  then  stood  they  conld  not  be  eiFectu- 
ally  served  with  subpoena;  nor  as  the  law  then  stood 
could  there  be  substitution  of  service,  as  appears  &om  the 
cases  which  have  been  cited.  Under  such  circumstances  I 
should  be  sorry  to  hold  that  the  filing  of  the  bill  should  go 
for  nothing,  because  no  appearance  was  entered.  It  is 
not  the  case  of  a  bill  filed  behind  the  backs  of  parties,  as 
Mr.  Cuthbert's  letter  in  1820,  shows  that  he  was  then 
aware  of  the  bill  having  been  filed.  The  demand  then  has 
been  kept  up  ever  since :  the  proceedings  in  France,  and 
the  letters  of  the  parties  show  this.  I  think  that  this  is 
clear,  yet  supposing  it  to  be  otherwise,  I  do  not  see  that 
any  answer  has  been  given  to  the  filing  of  the  bill  of  1828, 
after  which  there  has  been  no  abatement  as  to  the  plain- 
tiff's interest.  To  the  bill  of  1838  there  was  a  regular 
appearance  entered,  clearly  because  the  law  had  been 
altered,  and  service  out  of  the  jurisdiction  could  then 
be  effectually  made,  and  the  suit  comes  on  to  the  present 
hearing.  Advantage  should  have  been  taken  earlier  of 
this  objection.  The  bill  of  1828  of  itself  would  clearly 
save  the  bar  of  the  statute,  and  I  see  nothing  to  prevent 
its  having  this  effect. 

What  the  two  learned  judges  in  England  and  Ireland 
said,  was  that  the  Court  would  know  how  to  deal  with 
delay  after  the  filing  of  the  bill ;  that  is,  the  bill  is  good  as 
a  bill  to  bar  the  statute,  but  the  Court  would  know  how  to 
deal  with  a  party  guilty  of  delay,  and  would  deprive  him 
of  benefits  which  he  would  have  been  entitled  to,  on  an 
early  prosecution  of  his  claims.  Then,  am  I  to  ask,  has  any 
thing  been  done  by  the  plaintiffs  here  to  deprive  them  of 
the  benefit  they  have  obtained  by  filing  of  the  bill !  I  am 
of  opinion  that  nothing  of  that  kind  has  been  done.     The 
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defendmts'  oj&l-ax  in.  tiif  rots'  ianiL  -rrir  ^^  reirtii*-!*-  ^     ^'45. 
sible;  thcj  fcef4  u*  -fisack*^  hul  -^TuarL  is-^n-on  17  1<  'Lr     ^  -'»-tTta 
out  of  the  juMTS&diiiu    rii*  iiaTinTr  JaiL  i  ^^iklii  'Simrr^i    1bomi%o«. 
therefore  if  I  w^r*  *i   fttraiur  iriiiL  -int  rtiasij-«-*r  nnr-ii*  i*f 
the  parties,  I  Aeuii  la:*^  m  itsacsiiUL  n  ir^^d^rroir  *«Ji^ 
phuntiff. 

I  shall  dcdzDe  Bj^se  S17  liux^  w  "^i  'Utt  ck-t-^k  rrfag.xg 

deration. 


WALCOTT  r-  LLOOMFIELD, 

IB  JOH3C  C AUnrEIX  btilLZ  VilUlfl  'A  %rU^Ift  ^^U:.d'^,  ^Wl  UaWJ^  rfi*rriMK«.  <'<'i»' 

about  to  be  marriaL  vslthj^  iLt  hiiA^i  hv  d>!:^l  ^^f  tli<;  u,  ttm  umi>  lif 
^,--_.^-  -  ,  ,      ,  ,  hlifuMtirfiirliliti 

9th  Mav,  1»»9,  to  xr^XktA  for  a  t^rm  of  1000  y<;arK,  and  riumtiiilcr  to 

,.     .     ,  1  ^   -•      -r  t       ^       I"  '     •      truwUu'ii  fur  A 

subject  thereto  to  the  c^  of  :^:r  Jc£.n  for  lii^r,  r<;rrfaitid«;r  t«.rfii  of  ^ninii, 

to  the  first  and  ererr  other  son  of  the  mama^#;  in  tail  (imniio  m  hU 

nude,  remainder  to  Sir  John  in  IrA.  oiiM«r  huhm 

fturcuNiilvrly 
III  lull  iitttlM, 
Willi  riMiiulii- 
der  to  hhntelf  in  fee ;  the  trastf  of  tbe  tens  wer*-,  that  if  tlt^rrir  iihrmM  bo  oim  or  iiwiro  (<liU(| 
or  children  of  the  marriage  "  Ubsdn  an  ellirst  or  onlv  ttott,"  £htHtii  hIioiiIiI  t»ii  ihIhimI  **  I'ur 
the  portioos  of  al!  and  every  raefa  child  r>r  children,  ri'^t  t>«:iiix  an  tAt\fni  or  only  Hon  mm 
aforesaid."  There  were  two  daaghter»  boi  no  fton  of  tlu;  if*arriaf^<*f  //eitl,  that  llin  X'MOOil 
was  not  raiseable. 

J.  C.  bj  his  will  directed  that  his  estates  should  descend  an  they  would  If  hit  liitd  dliul  In* 
testate;  StmbU,  the  daughters  taking  as  co-heiresses,  neither  of  tlii?ni,  fvoii  If  IIim  iHiMHI 
had  been  raiseable,  coold  claim  any  {KMtion  of  it  oat  of  the  moiety  of  tlin  iiNlalo  wlilidi  do* 
scended  to  the  other. 

Frame  of  Settlements  in  cases  where  daughters  are  or  arc  not  IntciiuliHl  to  Uko  |iui'« 
ticms  or  adcUtional  portions  where  there  b  no  male  issue. 

SembU,  it  was  established  in  fTUlianu  ▼.  DuAe  0/ Bottom,  1  Dick.  4UA,  thitt  li  n«iii>(dmrirt^ 
may  be  a  satisfaction  for  a  groaa  sum  by  way  of  portion.    Vide  poity  p.  ftN7.  m. 

VOL.  II.  II  II 
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The  trusts  of  the  1000  years  term  were  declared  to  be — 
"  that  if  there  shall  be  one  or  more  child  or  children  of  the 
Bloom  FIELD,  u  g^ij  Sir  John  Caldwell  on  the  body  of  the  said  Harriet 
'*  Maynell  to  be  begotten,  besides  an  eldest  or  only  son, 
**  then  upon  trust  to  raise  and  levy  £8000  for  the  portion 
^'  and  portions  of  all  and  every  such  child  or  children  not 
*^  being  an  eldest  or  only  son  as  aforesaid,  same  to  be  paid 
*^  in  manner  following,  that  is  to  say,  if  but  one  such  child, 
'^  being  a  daughter,  then  the  said  whole  sum  to  be  paid  to 
"  her,  but  in  case  such  only  younger  child  shall  happen  to 
*'  be  a  son,  then  it  is  hereby  declared  that  the  -sum  of 
''  £5000  only  shall  be  raised,  levied,  and  paid  to  hioi; 
*'  and  if  two  or  more  such  children,  then  the  said  sum  of 
^*  £8000  shall  be  shared  and  divided  between  and  amongst 
'^  them,  in  such  parts  and  proportions'*^  as  Sir  John  should 
by  deed  or  will  appoint ;  and  in  default  of  appointment, 
to  them  share  and  share  alike.  The  times  for  payment 
were  then  pointed  out  in  the  usual  way  : — "  Provided  also, 
*'  and  it  is  hereby  further  declared,  that  it  shall  and  may 
''  be  lawful  to  and  for  the  said  Sir  John  Caldwell,  in  case 
*'  the  said  intended  marriage  shall  take  effect,  and  that 
*^  there  shall  be  issue  thereof  more  or  beside  an  eldest  or 
"  only  son,  by  any  deed  in  writing,  or  by  his  last  will 
'^  and  testament,  to  charge  and  make  liable  all  the  said 
"  hereditaments  and  premises  with  the  payment  unto  such 
"  younger  children  or  child,  of  the  sum  of  £2000,  in  such 
'*  parts  and  proportions,  and  to  vest  and  be  paid  at  such 
''  times  as  the  said  Sir  John  Caldwell  shall  by  such  deed 
"  or  will  direct.'*'* 

There  was  also  a  power  to  Sir  John,  in  case  he  survived 
his  then  intended  wife,  and  there  should  be  no  child  or 
children  of  the  marriage,  or  they  should  die  before  twenty- 
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or  marriage,  to  /-loLrn^  ^j^  iaud^  irhli  asj   Bom  not  ^ 


exceeding  J&IOOO,   for  iht  puniua   and  yorUimM  of  any    Walcott 
daaghters  and  sobs  viikii  lit  iimki  Iats;  br  asj  woman  ^''OO'^'x'*'^ 
he  might  thereafur : 


There  was  no  mem.  hm  ihtrt  ipgr  tv(»  daagbtemf  of  the 
marriage ;  Mrs.  Bkinc&ud  asid  Iftdr  Hort.  Bj  ariicU^ 
entered  into  on  tke  urrac^  «f  Mtk.  VkMnBM^  on  the 
19th  Mav,  1817.  Set  Jvai  Cai^dv^j  «r/r<iu«#iti»9d  to  graut 
an  annnttT  of  £^^j  i:-  Mr.  Kt^^gu&^d  for  hi«  lifi^,  and 
after  his  deeease  v>  Mn^  K^-.QLi^dL  aod  tb«fi  Up  the 
younger  diiUreii  of  iL«  sdTTAtr^ :  aA«d  Mr.  Vifj^mtUtAA  e^>* 
Tenanted  to  seok  aaj  a&ir  ^iJf^id  yr^jytfTtj  }uf  Nbould 
obtain  in  ri«dht  of  Li«  v!^  ',a  i«^  ajud  Ua  m<M;  of  tk«  friar* 
riage,  as  the  trosubei  *ijjv^i  Ls*^. 

By  settkincttt  of  tkt  Sni  Mamk,  J  <r*'  ♦t^^^twl  on 
the  marriage  of  L^r  H'j«%  UU  a&d  h^  tl>^i  int^i/i^l 
husband,  Sir  Jocsah  H'^^ci.  a^rti^  f/^^  a^*!*^  in  tt^iinfunum 
of  the  portioflis  iki^  vat  ^wcUtftii  v#  !uui^  th^  nHiUfttt^ti  of 
1787,  a  sum  of  ^^i*»  |aii»i  -'^t  inr  Jofca  i'^A^^W^  and  a 
farther  som  of  £:'^Mm  *^tii*A  t^  i*^s:i. 

Sir  John  Caidveil,  by  kb^  vuL  dir^ift^  that  th^  lan/ln  of 
which  he  wa»  sti^td  im  i^  mt^i^  tb^  lii»Itati/>n  in  th«  iMi^ 
dement,  should  ieatt^tui  tu>  bwi  beir%  at  fav  a/%  th^y  would 
have  done  in  the  er^nt  of  biat  dyin^  int^tat^, 

A  bill  was  filed  fiir  a  pckrtitioQ  by  Hir  Joiniah  an/1  I^y 
Hort  against  Mr.  and  Mr^.  Bk^/infi^id^  and  a  Aifrjt^ 
obtained,  and  a  deed  of  partition  wa^  ^4<nit#^  //n  thi»  22^1 
May,  1835. 

2  Ik  a 
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1843.  The  Master  found  "  that  Lady  Hort  having  released  her 

Walcott  right  to  her  share  of  the  £8000,  Mrs.  Bloomfield  was  en- 
Bloomfield.  titled  to  £4000,  a  moiety  of  the  sum  of  £8000,  and  that  one 
moiety  of  said  sum  of  £4000  is  merged  in  the  inheritance  of 
the  moiety  of  the  said  lands  comprised  in  the  settlement  of 
1789,  which  descended  to  Mrs.  Bloomfield,  and  that  £2000 
is  now  a  charge  upon  the  moiety  of  the  lands  conveyed  to 
Sir  Josiah  and  Lady  Hort  by  the  deed  of  partition,  and 
that  the  said  sum  of  dP2000  is  secured  by  the  trust  terra 
of  1000  years.'' 

To  this  finding,  Sir  Josiah  and  Lady  Hort  took  two 
exceptions.  First,  that  the  portion  of  £4,000  was  satis- 
fied by  the  subsequent  dealings  of  the  parties,  namely,  the 
settlement  of  £500  a  year  on  Mr.  Bloomfield,  and  also  by 
Sir  John's  having  permitted,  by  his  will,  a  moiety  of  his 
estates  to  descend  on  the  Bloomfields.  Secondly,  that  as 
there  was  no  son  of  the  marriage,  neither  of  the  daughters 
was  entitled  to  any  portion  of  the  sum  of  £8,000. 

Mr.  Moore^  Q.O.  and  Mr.  Brooke^  Q.O.  in  support  of 
the  exceptions.  There  are  two  questions,  1st.  whether 
the  portion  is  raiseable  in  the  events  that  have  happened. 
We  submit  that  on  a  literal  construction  of  the  deed,  there 
should  be  a  son  born,  or  the  portion  would  not  be  raiseable. 
Secondly,  if  the  portion  were  raiseable,  whether  it  has 
not  been  satisfied.  Younger  children  are  all  but  the  heir, 
Beale  v.  Beale(a) ;  and  here  the  daughters  are  the  heir. 
In  Chadmck  v.  Doleman{h)^  it  was  held  in  the  case  of  a 
fund  to  be  appointed  among  younger  children,  that  an 
appointment  having  been  made  to  a  second  son,  was  for- 

(a)  1  p.  W.  244,  p.  243.  (5)  2  Vera.  52a 


Cases  e$  cHjjfcc^aY.  ^i 

feited  bj  him  ^m  ia^  htHmnrm^  -^sus:  -fU&fiK  sm.  Si*  liai  ife        ^'^^^ 
father  conU  ■ak*>  s  fsiaiiiiL  jonciiiuaiigxiL  niLTOiii  -s^ok  i§  i^ 
proved  of  bj  Lccj  Hjeirrj£ks^:n.Ia9r%  T^tpiiMM  t.  IT^.  «). 
In  BmiUr  t.  AnbDMUtfii  u  bl   iizlj  fisopiisr  vaii  iisiii  to 
be  A  Tomi^cr  <2£iL  vm  isac  wm  vsasEot  i^  'iv^^iscn 
could  DfC^  sziifr  i&if-  «gcd*£aii9i2i.  laik^  Hit  TTrar,   9>  ib 
2>ii&  T.  2>s*d^|V|.  laiiC  -zatSTi:  js  »  aai  ia;as  «i"T«rr  dkfld 
extepi  the  b«r  »  «:iiffii£t!riflt  5x  •iiyicn'  w  a  j^cnsz^r.     In 
Savape  t.  CamC  /-u  &  jifa^sr  sul  agig:ni:'ag  a&  tiriest  wa« 
held  not  to  be  cc::rL«si£  ^i  a  mxr!^  ioiul^  tL(  €state  wa« 
not  limited  tr>  liaL  W  iiis^  ^tM^'amMtnfs    ^/sA  thii  <a«»  is 
cited  with  appncflcam  £x  ±  Ssz^  P?r.  2S0.     [i^rpsaoA 
Warrem — In     Smmpr  t.    CBmiL    ti*   f«««*4    ««    on 
becoming  the  c&isst.  irsdk  sl  «6Ui&e  iS£l  czii^  ti«  iettfe- 
ment,  in  the   ^:fy>^  a23:xIiT.     Lniz^    C&iJKZL£i» — I>»d 
Planners  ncck«s  (^>  i£f»:  wnf^-x,  'A  *J:ji  ^^fvxA  ifM  tak- 
ing as  heir,  zcA  vx.  msA*r  ibt  ii^  a&i  art  that  he  will 
obsenre  on  th&  Hjs^jus^'jbl  ^vtrwvh  ;  tc:  I  d>  not  find 
that  he  io^  irx     If  %h^  yr.rsrMd  *^fixiUs:s^Ak  had  eome, 
it  would  protoUr  tare  Ui»,  tr..at  tiyyi^  the  fee  de- 
scended, it  was  eharz«d  wriL  iLe  £2^  a  rear  for  the 
second  son;  thvs^  <»na2iuT  it  watf  ar;^€d  br  eoon^ 
upon   the  iatuxti  cif  the  fee.]     WLm  T'r>ang«r  children 
claim,  ther  must  cosne  witbyst  a  pr7Tifi^j«i«     Th^n,  on  the 
questi<m  of  satisJa^rMi.    Br  tLe  will  the  estate  is  directed 
to  descend,  as  if  tLe  t<^at/>r  had  died  intestate.    This 
was,  therefore,  a  derive  i>  the  daoghters  eqnaDr.    The 
Court  leans  against  d>oUe  portions ;  it,  instead  of  a  rent- 
charge,  a  sum  of  moner  had  been  giren  to  Mrs.  Bloom- 
field,  there  would  hare  been  no  doubt  of  there  being  satis- 


(a;  2  V«.  Sttt.  15%,  i».  210.      ".f  I  P.  W.  44eL     (c>  2  Vcs.  Sen.  JOX  ■- 
«;  I  Baa  k  B.  263.  (e^  I  Ba3  k  B.  277. 
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[843^  ^  faction  ;  the  only  objection  is,  that  the  rent-charge  is  not 
Walcott  ejusdem  generis  with  the  portion  ;  but  in  Williams  v.  The 
Bloomfibld.  Duke  of  Bolton(a),  that  objection  did  not  prevail ;  the  rent- 
charge  there  given  by  deed  being  held  to  be  a  satisfaction  of 
the  pecuniary  legacy,  as  appears  by  a  note  of  the  case  which 
we  have  procured  from  England(i).  There  is  a  provision 
in  Bloomfield's  settlement  for  settling  future  acquired  pro- 
perty, which  shows  that  the  parties  did  not  conceive  that 
Mrs.  Bloomfield  was  entitled  under  the  power,  as  otherwise 
they  would  have  settled  her  interest.  The  rent-charge 
settled  was  more  valuable  than  the  portion.  The  cases 
which  will  be  cited  on  the  other  side,  went  upon  the 
uncertainty  of  the  substituted  estate.  They  also  cited 
Broadmead  v.  Wood  (c) ;  Grave  v.  The  Earl  of  Salis- 
hury{d)  ;  Bengottph  v.  Walier{e).     Ex  parte  Pye  (f). 

Mr.  Sergeant  Warren^  and  Mr.  Monahan^  Q.C.  for  the 
defendants.  There  is  nothing  peculiar  in  the  word 
"  besides  f'  it  means  "  not  being ;"  in  subsequent  parts 
of  the  deed,  the  words,  "  more  or  besides^'  occur,  which 
shows  that  by  **  besides"  they  meant  something  different 
from  "  more.*'  As  to  the  question  of  satisfaction.  Hall  v. 
Hill(p)  and  Weall  v.  Rice{h)^  where  all  the  cases  are  col- 
lected and  commented  upon,  and  the  principle  is  estab- 
lished,— that  in  order  that  there  shall  be  satisfaction,  the 
substituted  provision  must  be  equally  certain  and  benefi- 
cial, a,nd  ejusdem  generis;  thus  in  Bellasis  y.  Uthtoatt{i)y 
a  sum  of  money  was  held  not  to  be  a  satisfaction  for  Ex- 
chequer   annuities ;    so    in   AUeyn  v.  Alleyn{J)    for  not 


(a)  1  Dick.  405.  (Jb)  See  note  to  page  687.  (c)  I  B.  C.C.  77. 

(rf)  1  B.  C.  C.  425.       ^e)  1 5  Ves.  507.  (/)  18  Ves.  I40. 

ig)  Ante,  vol.  1,  130.    (A)  2  Russ.  &  My.  251.  (i)  I  Atk.  426. 
U)  2  Ves.  Sen.  37. 
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being  eqnaUj  * 
Eadwood  t. 
Kermey^ic)  dkiv? 
penoo  cnmkdsA^: 


not. 

The  first  ^wascw  OEwaitt  ul  'iii^  -ienut  ^r.  liar,  -s^i^w 
ment.  The  liirrmw.  s  ^a  'an  ixaif  ivr  Iik.  r-fnauuo^ 
to  hifl  first  aod  «ciier  buu  il  'aiL  naut.  Tir^'rT*njL  ii  lut 
father  in  fee,  eah^act  m  a  Lmc  -Kra  \c  .  inn  7^41;%  unin^c 
before  the  eitatei  uS.  iir  siisicmr  yirzutut.  2:  is  «!A^sar 
that  the  settkr  in  lidf  a»  difl  nic  f3iUL«e»  11  un«ViO^  siif 
the  daoghten  oat  «f  iLt  ifurjmi  \£  -uit  ^j^ur.*:  uir  s\iiiiiif«c 
the  limitatioiis  of  tke  «Eae«r  jumsn  ia-  iiit  ke«ut  hai*:,  aiic  u. 
default  of  isne  male,  h  wm  hmsM  u-  iiaito^  il  S*^ 
simple;  if  there  were  wt  'vsot  ^ouk.  and  if  u««r%  «t*£% 
daughters,  he  etMild  pnniAe  for  iLem  uin  uf  tij»:  et^uifi^  ae 
he  pleased,  and  if  he  did  no  act  a3i*iitaTJrig  iL^  ecnan^.  iL*: 
law  provided  for  them  br  descent.  In  g^ntrikL  if  h  i« 
intended  onlj  to  make  proriaon  fvr  daa^ditere  in  iLe 
event  of  there  being  male  issae  (for  it  d(^es  n^/t  fr^Ilow  ticst 
if  there  be  a  failure  of  issae  male,  the  £a,ther  should 
incamber  his  estate  for  his  daaghtere.)  it  is  ^nnm^jiAx 
dune  in  this  mode,  by  providing  that  in  case  there  thall 
be  an  eldest  or  only  son  of  the  marriage,  and  also  one  or 

(ci)  2  P.  W.  613.         (6)  2  Veni.  256.         (r>  2  Veni  MH. 
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1843^  more  other  children,  then  to  raise  portions  for  the  children 
Walcott  other  than  an  eldest  son ;  but  where  the  intention  is  to 
Bloomfield.  raise  portions  generally,  whether  there  be  a  son  or  not, 
the  common  form  is,  I  apprehend,  that  the  portions  shall 
be  raised  for  children,  "  other  than  or  besides  an  eldest 
SOD,"  which  provides  for  both  events ;  "  other"  provides 
for  the  case  of  there  being  no  son  and  there  being  daughters ; 
while  "besides'^  is  in  the  alternative;  it  means  "over 
"  and  above,'^  "  more  than  ;"  and  to  satisfy  it  there  must  be 
both  an  eldest  son  and  younger  children.  In  other  cases 
the  phrase  used  is,  "  not  being  an  eldest  or  only  son,"  which 
is  equivalent  to  "  other  than  or  besides,'^  and  does  not 
require  that  there  should  be  an  eldest  or  only  son,  for  a 
daughter,  though  there  were  no  son,  would  be  a  child 
not  being  an  eldest  son.  When  additional  portions  for 
daughters  are  intended  in  case  there  be  no  issue  male, 
which  is  not  an  uncommon  provision,  the  form  is,  ^*in 
case  there  shall  be  no  son,  or  being  a  son,  he  shall  die 
before  twenty- one,  and  there  shall  be  one  or  more  daugh- 
ters,^^ then  to  raise  the  portions ;  this  is  also  sometimes 
done  by  dividing  the  trusts,  providing  for  the  case  of 
there  being  no  son,  and  of  there  being  a  failure  of  issue 
male.  Those  cases  are  quite  distinct  from  the  present. 
This  case  is  without  any  thing  to  show  the  direct  inten- 
tion of  the  parties,  beyond  what  is  contained  in  the  trusts 
themselves.  These  are  the  trusts;  recollect  the  estates 
are  limited  to  the  issue  male,  with  reversion  to  the  father ; 
then  the  trust  is,  if  there  shall  be  one  or  more  child  or 
children,  besides  an  eldest  or  only  son.  Taking  the  word 
*'  besides,"  by  itself,  I  am  clear  that  for  the  portions  to 
be  raiseablo,  there  must  be  an  eldest  or  only  son; 
and  if  the  words  stood  alone  and  unexplained,  they  would 
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necessarily  be  equivalent  to  saying,  "  an  eldest,  and  also        '843. 
other  children  ;'*  "  besides^'  must  mean  **  over  and  above,''    Walcott 

r. 

*'  more  than,"  "  in  addition  to,"  and  there  therefore  must  Bloomfikld. 

have  been  an  eldest  son.     Then  the  trust  is  to  raise  £8,000 

"  for  the  portion  or  portions  of  every  such  child  or  children 

"  not  being  an  eldest  or  only  son  clb  aforesaid.^''   Now  this  is 

perfectly  accurate,  for  if  it  merely  said,  "  of  every  child  of 

"  the  marriage  not  being  an  eldest  or  only  son,''  these  words 

might  mean  any  child  of  the  marriage,  and  therefore  embrace 

younger  children,  though  there  were  no  son  ;  but  it  cannot 

be  so  here,  for  the  words  "  «m<?A,"  and  "  as  aforesaid^'  show 

that  they  must  be  children  besides  or  in  addition  to  a  son, 

otherwise  "  as  aforesaid"  would  mean  nothing. 

Then  what  follows  renders  it  still  more  clear — "  the  same 
'^  to  be  paid  in  manner  following,  that  is  to  say,  if  but  one 
^^  such  child  being  a  daughter  ;'*  this  is  accurate  enough — 
it  does  not  say,  ^'  younger  child,"  for  the  daughter  might 
be  the  eldest  child  of  the  marriage,  though  a  younger  child 
with  reference  to  the  settlement.  Then  it  goes  on — "  but  in 
^*  case  such  only  younger  child  shall  happen  to  be  a  son  ;" 
here  they  are  dealing  with  a  younger  child,  for  a  son,  in 
order  to  be  entitled  to  the  portion,  must  be  a  younger 
child,  otherwise  he  takes  the  estate  itself:  therefore  this 
circnmstance  of  the  change  of  expression, — in  one  case, 
speaking  of  a  daughter,  and  in  the  other,  of  a  younger 
son,  renders  it  still  clearer,  upon  all  the  rules  of  con- 
stmction,  that  the  clause  does  not  provide  for  the  case  of 
their  being  no  son ;  indeed  I  see  no  grounds  for  entertain- 
ing the  contrary  opinion,  from  the  frame  of  the  settlement. 

Then  comes  a  strange  proviso,  that  it  shall  be  lawful  for 
the  father  to  appoint  £2000  for  younger  children,  wiUiont 
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i»43.  saying  that  these  were  to  be  additional  portions  ;  yet  they 
Walcott  i^re  additional  portions,  and  this  clause,  too,  shows  the  mean- 
Bloomfibld.  ing  of  the  words  in  the  former  clause;  here  the  words 
are  "  more,  or  besides ;"'  they  tell  you  here,  if  there  were 
any  doubt  about  it,  that  by  "  besides "  in  the  first  trust, 
they  mean  "  more/'  They  also  say  "  younger  children," 
which  shows  that  these  were  meant  in  the  former  clause. 

Then  comes  an  extraordinary  provision,  which  shows  that 
the  framer  was  a  little  out  of  his  depth, — that  in  case  Sir 
John  shall  survive  his  wife,  and  there  be  no  child  or 
children  of  the  marriage,  he  may  charge  a  jointure  and 
limit  portions  on  a  future  marriage.  Why,  in  that  case, 
he  would  be  entitled  to  the  whole  fee  simple,  and  the 
power  would  be  unnecessary. 

Then  there  is  a  second  provision,  that  in  case  there  be 
such  child  or  children,  and  they  shall  die  before  twenty-one 
or  marriage,  then  that  Sir  John  should  have  power  to  charge 
portions  for  the  children  of  an  after  marriage.  Now, 
although  it  is  plain  that  the  framer  of  the  settlement  did 
not  understand  what  he  was  about,  yet  there  is  an  event  in 
which  this  power  might  be  exercised,  that  is,  in  case 
there  were  a  son,  then  the  power  to  the  father  would 
arise ;  and  if  exercised,  the  appointment  would  take  efiect 
if  the  son  died  before  twenty-one,  though  the  issue  male 
would  take  the  estate  under  the  limitations  in  the  settle- 
ment ;  the  power,  therefore,  is  not  altogether  useless.  I  have 
read  the  settlement  with  great  attention,  and  I  am  clearly 
of  opinion  on  the  whole,  that  as  there  was  no  son,  there  was 
no  portion  raiscable,  and  this  renders  it  unnecessary  to 
decide  the  other  question.  But  on  looking  into  the  case  of 
Williams  v.  Duie  of  Bolton^  it  seems  to  have  been  decided 
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there,  that  a  rent-charge  may  be  a  satisfaction  for  a  portion  ,^ ^^^3. 

in  gross.  The  doctrine  in  Church  v.  Edwards^  to  which  I  w^"-*  »fT 
referred,  has  in  Smith  v.  Frederick  {a)  been  applied  to  the  BLooiiri«Lt). 
case  of  portions,  and  the  Court  has  held  that  where  children 
are  entitled  to  portions,  and  the  estate  descends  among 
them,  none  of  them  shall  claim  their  portions  against 
the  others.  I  would,  therefore,  I  think,  be  quite  pro- 
pared  to  apply  the  same  doctrine  here. 

Allow  the  second  Exception,  and  No  Rule  upon 
the  first ;  the  Deposit  to  be  taken  back. 

(a)  1  Bubs.  174. 


The  following  is  an  Extract  from  the  Reoistuv  ISook  or  Tiiti 
Court  of  Chancery  in  England,  of  the  case  or  Williams  v, 
THE  Duke  of  Bolton,  cited  ante,  p.  582. 

Lord  Chancellor. — Monday,  the  I2th  day  of  December,  In  the  Olh  year 
of  the  Beign  of  His  Majesty  King  George  the  Third,  1 708. 

Between  John  Williams,  Esq.  and  Mary  Charlotte  his  wife,  Mary  Banks 
Brown,  and  Jane  Brown,  spinster,  commonly  called  Joan  Mary 
Brown  Powlett,  an  Infant,  by  the  said  Mary  Banks  Brown  her 
mother  and  next  friend. 

Plaintiff; 

The  Most  Noble  Harry  Duke  of  Bolton,  Charles  Powlett  Clarke, 
Francis  Banks,  Esq.,  George  Dumford,  William  Law,  Adam 
Drummond)  Esq.,  and  Lady  Catherine  Drummond  his  wife, 
Charles  Durnford  an  Infant,  by  the  said  George  Durnford  his 
father  and  guardian,  Miriam  Pummer  the  elder,  Maria  Pum- 
mer,  Martha  Pummer,  Letitia  Pummer,  Sarah  Pummer,  Bichard 
Pummer,  Charles  Dixon,  John  Goffe,  James  Bacquert,  William 
Foote,  Mary  Anderson,  Eleanor  Carter,  Susannah  Boursan, 
Miriam  Pummer  the  younger,  Sarah  Andrews,  Elizabeth 
Swallow,  Jacob  Forban,  Thomas  Booth,  James  Dobson, 
Gregory   Goffe,  Richard  Green,  Ambrose   Johnston,  Joseph 
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Smart,  John  Rowe,  Benjamin  Waite,   Samuel  Boatley,  and 
Robert  Child,  Robert  Lovelace,  Robert  Dent,  and  John  Cluiscb, 
Esq.,  executors  of  Thomas  Devar,  Esq.,  deceased. 
Bloom  FIELD.  DefendtnU. 

By  the  original  Bill  and  Bill  of  ReriTor. 

And  Between  the  sud  Most  Noble  Henry  Duke  of  Bolton, 

PlamHff, 

And  the  said  Mary  Banks  Brown,  Jean  Mary  Brown  Powlett 
an  Tnfant,  by  the  said  Mary  Banks  Brown  her  g^uardian,  John 
Williams,  and  Mary  Charlotte  Thornhill  his  wife,  Charles 
Powlett,  Francis  Banks,  George  Durnford,  and  William  Law, 

DeftndoMi*, 

EXTRACTS. 
B.  by  hit  will  These  causes  coming  on  the  6th,  7th,  9th,  and  10th  days  of  December 
Ju^^  ^%3^  be-  i°^^^^^  Ai*<l  ^^0  ^^  t^B  present  day,  to  be  heard  and  debated  before  the 
queathed  to  M.  Right  Hon.  the  Lord  High  Chancellor  of  Great  Britain,  in  the  presence 
vised  to  her  '  of  counsel  learned  on  all  sides,  the  substance  of  the  original  bill,  and  the 
jg^200  a  year  for  ^^^  mentioned  cause  exhibited  by  the  present  plaintiffs  against  the  said  late 
upon  his  lands  defendant,  Thomas  Devon,  deceased,  and  all  the  present  defendants,  except 
^entlyl*by*dced  Rol>e''t  Child,  Robert  Lovelace,  Robert  Dent,  and  John  Church,  appeared 

of  the  lothof  to  be  that  the  Most  Noble  Charles  late  Duke  of  Bolton,  deceased,  being 
June,  1764,  B.  »  »         -o 

demised  certain  seized  in  fee  simple  of  and  in  several  manors,  lands,  tenements,  or  heredita- 

Q  *for  09°yeaM  '"^"*^»  '^^  **^®  county  of  York,  Wiltshire,  and  Southampton,  of  the  yearly 

to  the  use  of  B.  value  of  £20,000  and  upwards,  subject  to  divers  mortgages,  and  being  also 

to'  ra&e"and  pay  possessed  of  a  very  considerable  personal  estate,  did,  on  ^the  4th  day  of 

'*°^J2.^®  *"^  5*'  June,  1763,  dulv  make  his  will,  and  thereby  after  desiring  that  all  his  debts 
j£'300  a  year  for  »  »        ,  »  ^  a 

life,  for  her  scpa-  should  be  paid,  and  charging  his  real  estate  with  the  payment  thereof,  gave 
Sed"coita?ning  *°  ^^®  plaintiffs,  Jean  Mary  Powlett,  commonly  called  Miss  Powlett,  the 
a  power  to  B.  to  sum  of  £10,000;  to  the  plaintiff  Mary  Banke  Brown,  by  the  name  and 
in  July,  1765,  description  of  Mrs.  Mary  Brown  Banks,  the  sum  of  £6,000 ;  to  the  plain- 
without  having  tiff  i^jary  Charlotte  ThornhiU  WilUams,  then  Mary  Charlotte  Thornhill 
expressly  re-  »  v 

voked  or  altered  More,  the  sum  of  £2,000 ;  and  to  his  godson  the  defendant  Charles  Dum- 

He/T^hat  M^***  ^°^*^»  ^^®  ®^™  °^  £1,000;  and  gave  all  his  monies  in  the  stocks  or  in 
was  not  entitled  bankers*  hands,  to  be  immediately  on  his  decease  divided  between  the  plain- 
provision  made  tiffis ;  and  directed  that  all  the  said  legacies  should  be  paid  to  and  become 
wUi*^'^d**d  '  d^-  v®*^®^  interests  in  the  said  several  legatees  respectively,  at  their  several 
the  provisions  ages  of  21  years  or  days  of  marriage  which  should  first  happen;  and  that 
Jng  adeemed*^'  ^^®  ^*™®  should  be  paid  by  and  out  of  his  manors  and  lands  in  the  county 
and  satisfled  the  of  York,  in  case  his  personal  estate  should  be  insufficient  for  that  purpose, 
provisions  by  the  ,  ...  •  ,  «    - 

wiu,  so  that  M.  together  with  interest  after  the  rate  of  £4  per  cent,  per  annum,  to  com- 

whats^ver^un-  ™®°^®  ^^°™  ^'^^  death,  but  in  case  any  of  the  plsuntiffia  should  happen  to  die 
der  the  same.      before  their  legacies  should  become  payable,  then  the  legacy  of  such  of 
respect  of  "^  R  °  them    so   dying  was  not  to  be  raised  or  paid ;    and  gave  and  devised 
(who  was  simi- 
larly provided 
for  by  will  and 
deed)  except 

that  she  was  not  to  be  barred  of  her  interest  in  the  estates  of  the  said  testator,  by  way  of  remain- 
der, given  her  by  the  said  will. 
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lands,  and  bcreffinmezm  n  -tut  • 

with  the  sni^ 

herc^BtaBBxa 

hdn  WBdmaigsa^'XK  ^ir. 
tnBtSy  powcHy  )^'i«  Aies^  xut 
the  said  Charts  I>iicB  of  3«iitiiii.    ir  "fj  it.   txn   n  iii^  hbi^  iKi  la^  t/ 
Janey  176i7v  exeense  %  ia'uai  luii^Bat*    nKBiraMri  m   m  nwi«;  i^  -tut  ^nit 
nuke  of  Ae  one  pan  mti  rhs  heA'^iaca:  T Ulan   Laxr  1/  Iik  ua«*r  >ir:» 
Wherebj  it  was  vrniese-L  -fiac  5ir  iwaxm^  vxauf  yr^rmtm  itr  tu^  arciiuvt^ 
nance  and  sapp«rt  of  ^ae  vimI  liaimiif  JSaarz  -I^UDTurrrf  Tinr-uuU  'V  Ulaiiur* 
then  Xary  ChxAinz  TmmmH  JLv*.  n  ?a«B»  «^  iiuiii/i  \xin»^  -t  «in>»^ 
luni ;   and  for  ocher  wmmipnKiiwm  'thermal  TUf*ssti\iu^\^  i-^.  «u<t  L*iil%   {ui 
grant,  targaiu,  seil,  anii  iitmiiM  mci  "iitt  «uL  iK^'iebianr  'Vilban  1^^^  iu» 
ezecnton,  adrnxnacrabin.  jml  ifcripi*    ul  "liac  -iiit  iuijc  ^.^mtIa  1^   K^mc 
Bolton,  and  abo  the  levveal  iianiu-«.  ionffiunu-nias.  wii  ^r»axuwf.  ;«?*ii*m' 
larly  mentioBed  aad  ^teaer^h^i  31  tJ*  nut  3iiff*arnr%  .a^.  ii«»ar.i'.ai^i,  i»'j*% 
their  appnrteBances,  m  &nli£  thit  iams  mcii  ran  iout  tM^t'.niiaar,  ^l^dsai  tjiw 
his  exeeatcrs,  ailinlnim  jLflry  ami  aww<pii».  fmm.  ^ni&  iaj  ii»x':  ''x^-.r^  'JW 
date  of  said  indestar^,  *ir  che  wm  -rf  y>  »-»ar»  ii««i  ^taz  •r^-iisfscf ;  in 
tmst    to    pemnt   the    ioat   ]>ik«   vi»i    lu    waurufr  ^>    hfjdi   a&d   <»;'oj 
all    and    singular    the    sabi    C«£l«v    aionorv    iie:W(Kic*»,    Lkcd*,    t^me. 
ments,   and  heredtiiments  tiier^y  'i«aiia«»iL,    sifi    t.>    riKeive    the  t^^Xm 
and  issues    and    proftcj    thcreo/   fhr    &»    azui    cfufir  o-ara    propt^    use 
ftnd   benefit,    from   theneeforth,    for    sad  dnrio^    so    lon^  of   the    said 
term  of  99  years,  as  the  said  Duke  xiuwid  Ere^  aad  from  and    home- 
diately   after   his    decease,   then   apon   traac    that  the    said    defendant 
William  Law,  his  exeevtors  or  admzniticrators,  shoold,  oat  of  the  rents  and 
profits  of  the  said  premises,  raise  and  par  onto  the  said  Mary  Charlotte 
Thomhill,  (then  More)  or  her  assignft,  for  her  fife,  one  annuity  of  £300 
clear  of  all  deductions,  at  and  upon  the  foor  most  nsoal  feasts  or  days  of 
payment  in  the  year,  that  is  to  say,Lady.day,  Midsummer,  Michaehnas,  and 
Christmas,  by  equal  p<»tions;  the  first  payment  to  be  made  on  such  of  the 
feast-days  as  should  first  happen  after  the  decease  of  the  said  Duke.     And 
it  was  by  the  said  indenture  declared  that  the  said  annuity  of  £300  should 
not  be  subject  to  the  contracts,  debts  or  engagemento  of  any  husband  with 
whom  she  might  intermarry,  and  that  her  receipt  alone  (notwithstanding 
any  foture  corerture)  should  be  a  sufficient  discharge ;  and  in  the  said 
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1843. 

r  ^ 

Walcojt 

V, 
BLOOMFfELD. 


deed  was  reserved  a  power  for  the  said  Duke  to  revoke  or  alter  the  same 
as  he  should  think  fit  That  on  the  5th  day  of  July,  1765,  the  said  Charles, 
Duke  of  Bolton,  died,  without  having  altered  or  revoked  the  said  will, 
save  by  the  said  two  codicils  thereunto  annexed,  and  without  havmg 
altered  or  revoked  the  said  three  several  deeds  before  set  forth,  where- 
upon all  the  executors  in  the  said  will  named,  except  the  plaintiff,  Jane 
Mary  Brown  Powlett,  the  infant,  duly  proved  the  same,  and  the  codicil, 
and  took  upon  themselves  the  execution  thereof.  And  that  the  said  will  of 
the  said  Duke  of  Bolton  might  be  declared  well  proved,  and  the  said  will 
and  codicils  thereunto  annexed,  and  also  the  several  deeds  of  the  10th  day 
of  June,  1765,  might  be  established,  and  the  trusts  thereof  performed  and 
carried  into  execution ;  and  the  said  then  defendant,  Thomas  Devon, 
might  transfer  unto  the  said  plaintiff,  Mary  Jane  Banks  Brown,  for  her 
own  use,  one-third  part  of  the  said  £12,500,  and  £l,000  reduced  bank 
annuities,  and  might  receive  and  pay  unto  the  said  plaintiff  one- third 
part  of  the  dividends  which  had  become  due  in  respect  thereof,  since 
the  decease  of  the  said  testator,  and  that  an  account  might  be 
taken  of  all  the  money  belonging  to  the  said  testator,  which  was 
in  his  banker's  hands  at  the  time  of  his  death;  and  that  one-third 
part  thereof  might  be  paid  to  the  said  plaintiff,  Mary  Banks 
Brown,  for  her  own  use  and  benefit;  and  that  the  two  remaining 
third  parts  of  the  said  £12,500,  and  £1,000  reduced  Bank  annuities, 
might  be  transferred  to  the  Accountant- General  for  this  Honorable  Court, 
in  trust,  in  this  cause,  for  the  benefit  of  the  said  plaintiff,  Jane  Mary  Brown 
Powlett,  and  Mary  Charlotte  Thomhill  Williams,  then  Mary  Charlotte 
Thornhill  More,  and  that  all  the  interest  and  dividends  which  had  accrued 
due  in  respect  of  those  two-thirds,  since  the  decease  of  the  said  testator, 
might  be  applied  towards  the  said  plaintiffs*  maintenance  and  education,  or 
placed  out  for  their  benefit  in  such  manner  as  this  Court  should  direct, 
and  that  two-third  parts  of  the  money  which  the  said  testator  should  appear 
to  have  had  iu  his  banker's  hands  at  the  time  of  his  death,  not  specifically 
bequeathed  to  the  said  plaintiffs,  Jane  Mary  Powlett  and  Mary  Charlotte 
Williams,  (then  More)  might  be  paid  into  the  bank,  and  placed  out  in  the 
name  of  the  said  Accountant- General,  in  reduced  bank  annuities,  for  the 
benefit  of  the  said  plaintiffs,  Jane  Mary  Brown  Powlett,  and  Mary  Char- 
lotte Thornhill  Williams,  (then  More)  in  equal  moieties,  in  trust,  in  this 
cause,  and  subject  to  the  further  order  of  this  Court,  and  that  the  dividends 
which  should  accrue  due,  from  time  to  time,  in  respect  thereof,  might 
either  be  employed  for  or  towards  the  plaintiffs'  maintenance  and  educa- 
tion during  their  respective  minorities,  or  placed  out  for  their  benefit  in 
such  manner  as  this  Court  should  direct,  and  that  an  account  might  be 
taken  of  the  personal  estate  of  the  said  testator,  not  specifically  bequeathed 
by  his  will,  or  comprized  in  the  said  deed  of  the  10th  day  of  June,  1765,  and 
also  of  the  rents  and  profits  of  his  freehold  and  leasehold  estates,  received 
by  the  said  defendants,  the  present  Duke  of  Bolton,  Charles  Powlett, 
Francis  Banks,  George  Dumford,  and  William  Law ;  and  that  an  account 
might  be  taken  of  the  debts,  legacies,  and  funeral  expenses  of  the  said  tes- 
tator, and  that  the  personal  estate  of  the  said  testator  might  be  applied  in 
a  course  of  administration,  first,  in  the  payment  of  his  funeral  expenses 
and  debts,  and  then  in  the  payment  of  his  legacies ;  and  in  case  the  same 
should  not  be  sufficient  for  that  purpose,  that  then  the  rents  and  profits  of 
the  said  testator's  freehold  and  leasehold  estates,  received  since  his  death, 
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of  Ttat  iwrnms-  rt:  jKr  >*v.  Tvi«J»*'i*V  V*^  V»v.\ 
.  7't*i9c»^:zj.  sue  Kjr7  Oiar-uo<  "%  illwi«Rv  ^.V«*  V>n\^  v-*»- "^n  ^•.'' 
r  nminrcigfc>  ant  -nac  &  7r-rqyc  «3v^»J*»vv  w^k'^v  k  •»-«vV  '^^  V  ' 
rfwyrrc'pt  iianTr^nnirf  acuc  <*mir«r.«ra  .  *t»i  ?>*<»,  m^  N  An^  N  sn'V  .'.^« 
aat6  '■rrauct  Tamzmz  tt    uc  jl  jo^'^isf  *>A«w*'»'»»Vk  <^'  ^^v^v*  o-  '*\   -^^^^ 

a.  iax»  C<wir:  far  iht  W<m^  v»f  oh  ^rs">*'*^w»*  wi>^^n^^>>^  ^^v^v^^  n^  A 
tkM  wm  *otmna.  ixa^  W  t»ktm,  wf  lW  li>»tv*  *w%<  <^n\>*  v-ni  *^.^  A*S  ^^  >\v>n\ 
off  tfe  %md  de-rist^  *ai  *«T><sl  <*i4Atv*»  K>  ^^  K>  '•^>H^^  >^^  ^V'v  mM  »^ 
feodact,  the  pr«<at  Duk^  <*f  B*^*>n»  *imN^  lh^  \^s>«n^*i^  >ni  i>sv  *^\A  iv  imVxn« 
and  that  the  fan  T^la^  thereof  ii%ht  !>«'  IV^IhI  )\\  ih^^  m«x^  ^^V>n\^n\n>  mn,\ 
appbed  as  this  Court  should  dir^l  j  *w4  \^\  \^^  m\>^  >^v<\^^\»t^x\v  ^\\\  ^N\\V  v 
of  Bohon,  might  he  restrainetl  K>  Uvtu^\oM>^w  <N^mnn  ^\\\\\^  \^  \\\»\\Sii  M\\ 
more  timher  or  trees  (W>m  off  \\w  mM  |^^^^^\Ui^«  ^s\  rtU\  \\^\\  \\\\\\\A'  \\\\\ 
from  committing  any  further  \\t»W  or  n\\ss\\  \\\%^\^m  m  \\\\\\S\  ^\\\  \\M\  \\\\\\\\\\ 
and  to  he  relieved  in  tho  prttmUiMi  w n^  \\\^  um\\\^  \\\  \\\\\  ^>s\\\  \\\\^\\\>\\  \\\\\ 

•*His  Lordship  doth  dooUrn  tho  \\\\\  Mf  (hn  \tM  ttiUtm.  Mti^^itM  U\h 
I>ukeof  Bolton,  and  tho  miitl  thioM  iImimU  h)  lh)«  S\\\\\  \U\  \\\  hww  \)m, 
well  proved,  and  that  the  naiiiH  oiinhf  Im  hb  HHhllil)»lnn<  \\\\\\  till*  S\\\a\a 
thereof  performed  and  onrrliMl  hilii  »<«HhitMHM|  HMi)  iImIIi  )i).)i)  iHii)  ill  inn 
the  same  accordingly.  Hut  hln  l<»»^»tNlt(|t  iImMi  iIm  l>th>  MlHl  l)u<  |l)illlllll|ii  III 
the  original  hill,  aro  not  kiiIIIM  Im  Ifih  >iHMM)<  |<I»iMmImI|  IM<ii)(   liii  III!  Hi  i't 
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1843.         the  sM  will  and  deeds,  being  of  opinion  the  provisions  of  the  s^d  deeds 

^■"TT!^    ^  have  adeemed  and  satisfied  the  provisions  by  the  said  will ;  and  that  the 

„,  said  plaintiffs  have  no  interest  whatsoever  under  the  same,  except  only  that 

B1.00MFIELD.  the  said  plsuntiff,  Jane  Mary  Brown  Powlett,  is  not  to  be  barred  of  her 

interest  in  the  estates  of  the  said  testator,  by  way  of  remainder,  given  her 

by  the  said  will. 

"  And  as  to  the  £300  a  year  given  to  the  said  plaintiff;  Mary  Charlotte 
Williams,  for  her  separate  use,  it  is  ordered  that  the  same  be  paid  to  her, 
for  which  her  receipt  alone  is  to  be  a  discharge. 

E,  D,  Cohia,  Registrar, 

B.  1768,  fol.  600,  J.  D. 


LLOYD  V.  LLOYD. 


Junt  6,   10. 


A, 

married 


d^to^C.,  -''■  ^*  ^^^^  ^  ^^^^  cause  was  filed  by  Mary  Lloyd,  the  widow 
Squit^^^e-   ^f  Francis  Lloyd,  to  establish  her  claim  to  dower  out  of  the 

cTtljn^td:!  i^«<i«  ^f  B^r'-^^^'g^- 

conveyed    by 
deed  of  1804, 

t^%*  ^^L  '^^^  ^^^^  ®*^*®^  ^^^^  Francis  Lloyd,  grandfather  of  plain- 
indemnity        ^iff^g  late  husband,  was  entitled  in  fee  simple  to  the  lands 

against   m-  * 

cumbrances  on 
other    lands 
purchased  by 

him  from  A. ;  the  legal  fee  subsequently  descended  to  A.  on  the  death  of  his  father ; 
C.  then,  in  1813,  joined  in  a  deed,  by  which  A.  conveyed  the  estates  to  the  use  of 
himself,  his  heirs,  and  assigns,  habendum,  free  from  dower,  and  A.  and  C.  levied  a  fine 
to  the  uses  of  the  deed ;  and  A.  by  the  same  deed  charged  certain  lands  held  pur  autre 
vie,  with  an  annuity  of  £200  a  year  for  C.  by  way  of  jointure.  A.  died  ;  the  jointure 
failed,  the  prior  incumbrances  on  the  lands  charged  with  it  more  than  exceeding  their 
value.  C.  then  filed  a  bill  to  be  declared  entitled  to  dower  as  against  all  persons 
interested  in  the  lands,  except  bond  Jide  purchasers  for  value  subsequently  to  the  deed  of 
1813.  Held,  that  the  bill  should  be  dismissed  with  costs  as  against  B.,  but  that  the 
account  prayed  for  should  be  decreed  against  the  heir  of  and  parties  claiming  as 
volunteers  under  A.,  but  that  the  bill  should  have  been  dismissed  as  against  them 
also,  if  previously  to  the  levying  of  the  fine  there  had  been  an  actual  conveyance  of 
the  legal  fee-simple,  for  the  indemnity  purposes,  and  that  the  Court  would  have  no  juris* 
diction  to  relieve  against  the  effects  of  the  fine. 

Semble,  on  the  legal  fee  descending  on  A.,  C.  became  dowable  out  of  the  lands. 

A  fine  by  a  tenant  in  tail,  though  levied  with  a  different  intent,  operates  in  the  first  place 
to  confirm  any  incumbrance  previously  created  by  him  by  a  voidable  conveyance. 

A  lease  and  release  does  not  operate  as  an  estoppel. 

If  a  man  previously  to  marriage  contract  to  sell  an  estate,  and  marries  before  the  con- 
veyancc  is  executed,  his  wife  is  not  dowable  out  of  the  estate. 

The  plaintiff  is  not  entitled  as  of  coiu'se  to  a  decree  against  a  party  against  whom  the 
bill  has  been  taken  pro  confesso  ;  the  case  must  be  made  out  against  hino. 
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of  Barraneige  and  Pwirsiii.  mic  i*r  i"-*»  r«2!ii«''«:iuii»  iir  >**^'' 
ever  to  the  landf  c<f  Ccra^rTiiuKiiniQCT^  ^sjcr^*^-*-  iu'HH^-  -'-^ -"* 
mohill,  Lenxmfieild.  x&d  a  Iidiik  siil  r^iuuL  il  -^ij±  Crj  \£  ^-5-«'=^ 
Limerick,  and  for  iLrBt  rr**  \<  zAt^  jooio^  »c  Caiiim*Ia ; 
that  by  articles  bfAjnir  die*  uit  17il  F*5inair7-  177  L 
made  in  ec»Dieiijtj4l^'.(L  uf  iijt  uacrac^  ic  im  «uci»c  i»iiL 
and  heir  ax  lav,  «>e:in«»^  -p-jii  Cuiu*ra»*  Iaa*man, 
Francis  and  Gewxi:  ^iTaLtii^sL  "riiu.  "Ui*  "iruiCiwa  liifT'ia. 
named,  that  titer  ir:«Ljd.  sr;«7  'Liit  ?•  «***nM:  Mn^n  uf  iji«- 
marriage,  conTtx  aH  i^  Ufi'^^  utauuiiu^L  ^&aii»  »i  ija^ 
trustees  and  tlrfsir  Let*.  Tg#  a.  iJUk  i'jlii'v.iux  t«*»*,  iiiis  i* 
to  sar,  sabjert  lo  aE.  aaixhrr  *>:  TrotriA,  ;*iii*«  itn'jiats^if 
to  George  for  lift.  7*TTTari»a*g  ^:  ^.judSi^xA  ^'  jcsSfHrr*, 
and  after  the  d€>'.«a£«  ic  •r*»:»rr»-  ifn  ^nsJtib'M  ^-  iz.  jc:l^x 
to  Catherine,  and  a  t«3l  i^f  -:<»  x^ar*  5:r  rhisiz^z  p'T- 
tions  for  T«iii2*T  diLirHL.  v.  lift  fas  A£«i  •.'Ljtr  *ic^  ni 
tail,  remainder  t/^  Frai^^,  Li*  LtLr*  ac^i  awiriiJ-  Frirrf'l*, 
the  plaintiff's  Lo^buri.  va*  li*  -iiita^  *«-c  •>:  ill*  iiarHac*- 
and  there  wer%  s^eTerai  T:czi^*r  ^iJLiirS^  >'o  **t:I«:-^i:i 
was  ever  exe^Tnud  h*  fcj»^iar.5t  o:  ti*  An>I**,  neiiL-tr  waa 
any  execnted  on  ttt  ziiuri^e  o:  iLe  p%al£tl3  wiih  FraAcis^ 
which  took  pia«e  in  17d3.  Frao<i«,  af:«r  hij  marriage  vith 
the  plaintiff^  and  whilst  his  ^uher  vis  yet  alire,  and  not 
being  in  possession  of  any  of  the  lands,  by  d«ed  of  the  15th 
April,  1804,  made  between  Francis  of  the  one  part,  and 
the  Ber.  Thomas  Lloyd  of  the  other,  conveyed  to  the  said 
Thomas  Lloyd  the  house  and  ground  in  the  City  of  Lime- 
rick, to  hold  to  him  and  his  assigns  for  ever;  and  by 
another  deed  of  eren  date,  and  made  between  the  same 
parties,  Francis  conveyed  to  Thomas,  Barraneige,  Park- 
reigh,  Curraghalownkard,  Skagrove,  and  Moneymohill,  to 
hold  to  Thomas,  his  heirs  and  assigns,  for  the  purpose  of 
indemnifying  him   and  the  lands  conveyed   by  the  first 
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mentioned  deed,  from  all  charges  and  incumbrances  created 
by  the  articles  of  1 770,  and  from  all  judgment  debts  and 
other  incumbrances,  whether  created  by  Francis  or  by  his 
father  or  grandfather,  or  any  other  person.  By  deed 
of  the  6th  May,  1808,  Francis  conveyed  to  Richard  Lloyd, 
in  trust  for  the  Rev.  Thomas  Lloyd,  the  lands  of  Lemon- 
field.  George  died  in  the  month  of  August,  1808,  without 
having  made  any  disposition  of  the  legal  estate  of  the 
lands  included  in  the  articles  of  1770,  and  it  thereupon 
descended  upon  Francis  as  his  heir  at  law,  and  he  entered 
into  possession  of  Barraneige  and  Parkreigh,  and  the  other 
lands  comprized  in  the  articles  of  1770,  except  those 
previously  absolutely  conveyed  to  the  Rev.  Thomas  Lloyd. 

By  deed  of  the  lOth  November,  1810,  Francis  covenanted 
with  Richard  and  John  Lloyd  that  the  lands,  the  equitable 
interest  in  which  had  been  before  conveyed  to  the  Rev. 
Thomas  Lloyd  as  an  indemnity,  including  Barraneige, 
should  indemnify  the  lands  sold  in  1804  to  Lloyd  (a). 

By  deed  of  the  4th  of  January,  1813,  made  between 
Francis  of  the  first,  the  plaintiff  of  the  second,  Edward 
Lloyd  and  George  Lloyd  of  the  third,  and  John  Douglas 
Johnston  and  Thomas  Lloyd  of  the  fourth  part,  reciting 
that  Francis  was  seised  of  an  estate  tail  in  the  lands  of 
Barraneige  and  Knockfinisk,  and  of  an  estate  in  quaH  tail 
in  the  lands  of  Curraghlownkard,  Skagrove,  Moneymo- 
hill,  and  Cappantimore,  and  that  the  plaintiff  was  en- 
titled to  dower  out  of  Barraneige  and  Knockfinisk,  and 
that    she    had    agreed    to  levy  a  fine    in    order   to  dis- 


(a)  This  deed  was  stated  in  the  bill  to  be,  and  had  been  opened  as  a 
conveyance  of  the  legal  estate  as  an  indemnity. 
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diarge  them  of  dower,  and  that  Francis  had  agreed  to        i»i^ 
secure  to  her  a  jointure  of  £200  a  year  in  lieu  of  dower,      ^mvti> 
aod  that  he  was  desirous  of  selling  the  fee  and  inheritance      1^w>vik 
of  Barraneige  and  Knockfinisk,  and  of  vesting  the  other 
lands  in  the  trustees  to  secure  the  jointure,  Francis  con- 
Tejed  Barraneige  and  Knockfinisk  to  Edward  and  Greorge, 
to  the  use  of  Francis,  his  heirs  and  assigns,  discharged  of 
all  estates  tail  and  all   dower,  and   the  other  lands   in 
trust   to  secure   the   jointure  of  £200  a  year  to  plain- 
tifi^  and  there  was  a  covenant  by  Francis  for  its  regular 
payment.     The  fine  was  shortly  afterguards  levied. 


Francis,  by  deed  of  the  1st  June,  1817,  but  not  regis- 
tered until  1840,  made  a  lease  of  Barraneige  to  his  son 
Greorge,  to  hold  for  lives  renewable  for  ever,  at  a  rent  which 
was  charged  to  be  a  gross  under- value ;  it  was  also  charged 
that  the  lease  was  antedated,  and  made  with  a  view  of 
de&auding  the  plaintiff  and  the  creditors  of  Francis. 
Francis  subsequently  became  an  insolvent  and  died ; 
Samuel  Harding  was  appointed  his  assignee ;  George 
Lloyd  was  his  heir  at  law,  and  against  him  the  bill  had 
been  taken,  pro  canfesso. 

The  lands  conveyed  to  secure  the  plaintiiTs  jointure, 
proved  inadequate,  being  alrca<ly  encumbered  to  more  than 
their  value,  as  appeared  in  a  cause  of  ligrcmont  v.  Lloyd,  a 
suit  which  had  been  instituted  in  the  Court  of  Exchequer 
by  the  Earl  of  Egremont,  a  mortgagc?o  of  1811  ;  there 
had  been  in  it  a  decree  by  which  the  lands  were  directed  to 
be  sold,  subject  to  the  plaintiff's  jointure  of  jE'iOO,  in  case 
they  should  produce  sufficient  to  pay  the  creditors,  but  in 
case  they  proved  deficient,  then  Ui  bo  sold  discharged  of 
the  jointure,  and  subject  only  Uf  the  plaintiff's  right  of 
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1843.     ^  dower  out  of  such  of  the  lands  as  were  fee-simple.     This 
^^^^       decree  was  never  prosecuted  to  a  sale,  the  lands  being 


V, 

Lloyd. 


insufficient  to  pay  the  creditors  prior  to  the  Earl. 

The  bill  prayed  that  the  plaintiff  might,  notwith- 
standing the  deed  of  the  14th  January,  1813,  be  declared 
entitled  to  dower  out  of  the  lands  of  Barraneige,  and 
all  other  lands  of  which  her  husband  had  been  seised 
during  the  coverture,  except  such  as  had  been  sold  for 
valuable  consideration,  subsequent  to  the  deed  of  January, 
1813;  and  that  the  deed  of  January,  1817,  might  be 
declared  fraudulent  and  void  against  the  plaintiff,  as  to  one- 
third  of  the  lands,  and  that  those  persons  having  incum- 
brances on  the  other  lands,  as  well  as  Barraneige,  should 
be  decreed  to  stand  as  incumbrancers  upon  those  lands  in 
the  first  instance,  in  exoneration  of  Barraneige. 

The  Solicitor-General^  with  whom  were  Mr.  Serpeani 
Warren^  and  Mr.  Rogers^  for  the  plaintiff. 

The  lands  upon  which  the  jointure  was  charged, 
having  proved  inadequate  to  the  payment  of  it,  we  are 
remitted  to  our  right  of  dower,  Caruthers  v.  Carth 
thers{a),  [Lord  Chancellor — Can  you  claim  it  against 
the  heir  at  law,  lessees,  and  all !]  They  take  with 
notice.  [Lord  Chancellor — Not  of  the  infirmity  of  the 
title  given  to  you.  If  the  security  you  take  prove 
infirm,  can  you  come  against  the  other  estate  in  the 
hands  of  purchasers  f]  Barraneige  is  not  in  the  hands 
of  any  bond  fide  purchaser;  the  lease  to  the  son  is 
impeached ;  with  regard  to  the  other  part  of  the  prayer, 

(a)  4  Bro.  C.  C.  500.     1  Russ.  493. 
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that  the  incumbrances  should  be  thrown  upon  the  lands 
held  for  lives,  that  is  the  ordinary  principle,  that 
where  there  are  two  funds,  and  some  incumbrances 
affecting  both,  and  others  only  one,  the  incumbrances 
upon  the  two  funds  are  thrown,  in  the  first  instance, 
upon  the  fund  not  common  to  both. 

Mr.  Moorey  Q.  C.  and  Mr.  Brooke^  Q.C.,  with  whom 
was  Mr,  A.  Graydon^  for  the  Rev.  William  Lloyd,  son  of 
Bev.  Thomas  Lloyd. 

The  Rev,  Thomas  Lloyd,  in  the  life  time  of  George, 
purchased  from  Francis  two  of  the  interests  held  for 
lives  renewable.  We  have  a  superior  equity  to  the 
plaintiff;  her  husband  was  only  entitled  to  an  equitable 
estate  tail  in  remainder,  at  the  time  of  the  conveyance,  and 
she  had  therefore  no  right  to  dower ;  he  gives  that  remain- 
der to  us  by  way  of  indemnity ;  we  are  purchasers,  and 
even  if  the  husband's  remainder  had  been  in  fee,  and 
he  had  covenanted  to  convey  it  to  a  purchaser,  the  wife 
would  have  no  title  to  dower  against  him.  This  is  no 
case  for  dower,  Lyster  v.  Mahony{a).  An  equitable 
estate  tail  will  not  merge  in  a  legal  fee,  Selby  v. 
Abton{b) ;  and  therefore  the  descent  of  the  legal  estate 
in  fee,  on  her  husband,  did  not  entitle  her.  Here  both 
claim  under  the  husband,  and  the  husband's  previous 
contract  binds  the  wife,  Hinian  v.  Hinton{c) ;  Brown 
V.  liandh{d).  The  fine  binds  the  wife.  Power  v. 
Sheil{e)  ;  2  Sug.  V.  &  P.  215.  The  husband's  title  to 
the    lands    charged    with     the   jointure    could    not    be 


(a)  1  Dr.  &  War.  236.        (6)  3  Veu.  339.         (c)  2  Ves.  Sen.  631. 
(rf)  3  Ve».  2^6.  («r)  1  MoU.  296. 
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^8^^  inquired  into  by  Mr.  Lloyd,  Simpson  v.  Gutteridffe(a). 
Llotd  Ijj  j^  ^  Hermsih)^  a  future  contingent  proyision  was 
Lloyd,     held  to  bar  the  wife. 

Mr.  Rogers  in  reply. 

The  Lord  Chancellor. 

In  this  case  the  estate,  some  parts  being  held  in  fee,  and 
others  for  lives,  was  agreed  by  the  grandfather  to  be  settled 
on  the  marriage  of  his  son,  to  the  son  for  life,  remainder  to 
his  first  and  other  sons  in  tail  male ;  there  was  a  son  of 
this  marriage,  who  subsequently  was  the  husband  of  the 
plaintiff;  he  became  at  his  birth  equitable  tenant  in  tail  of 
the  property,  and  after  he  attained  his  majority,  having 
sold  his  interest  in  the  leasehold  property  to  Mr.  Moor^t 
client,  he  also  conveyed  to  him  the  fee  simple  property  by 
way  of  security  against  incumbrances.  The  questions  are, 
first,  what  was  his  interest  at  the  time  of  the  conveyance! 
the  father  was  alive,  he  had  therefore  no  legal  estate,  but 
he  was  a  good  equitable  tenant  in  tail ;  and  that,  being 
a  vested  equitable  estate,  might  be  conveyed,  and  he 
could  bind  it  by  that  conveyance,  as  all  tenants  in  tail 
could  do,  and  his  conveyance  would  be  good,  subject  to 
be  defeated  by  the  entry  of  his  issue  to  avoid  it ;  if  they 
did  enter,  it  would  be  void,  but  otherwise  it  would  be  void- 
able, not  void ;  that  is  too  clearly  settled  to  admit  of  any 
dispute.  The  conveyance  being  by  lease  and  release,  would 
not  operate  by  estoppel ;  a  lease  and  release  being  an  inno- 
cent conveyance.  Speaking  from  recollection,  I  think 
Sir  John  Leach  decided  in  Bensley  v.  Burdon  (<?),  though 

{a)  I  Mad.  609,         (fc)  1  Fl.  &  K.  330.         (c)  2  Sim.  &  St.  519. 
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I  pressed  him  rery  moch  npoo  %hk  |K>iiit,  that  a  Ismms?  and  ,. *^*'!l«.^ 

release  would  operate  by  estopp&L  lai  the  0>aft  of  Kirig*ii  '''Jf/*' 
Bench  (a)  afterwards  held  ochervii^,  and  th*  eorrent  of  ''«^*"' 
authorities  has  establidied  ti^  yjax,  Thi*  ijuttmr/Mmt 
therefore  had  no  edfetrt  on  iLi  ^tpd  *AXM0i  tabit^^tuiuily 
acquired — the  legal  f«e  simple  vlk&  d^KJ^tid^  <«  FrakH^in 
on  his  £sither*s  death,  a&i  wL>  tLs»  WaoKr  k<^  Unorit  io 
fee.  It  was  argiKd  tha&  iLtr  vi£^  ^^*iJ^  bot  lcar'<^  dvir^f ,  tli« 
estates  not  being  e«n2:tiEi*^ra2>^  aaui  ^VKtt^^iitir-r,  aiid  tlMff^ 
not  being  therErfore  acj  wkti  laJva  ait  wvuM  :^r*  4//w^ ; 
and  Zjnrf^T. l^fiM^  -iraft  nitrr^  v.  ia  <iif^>rt  of  tfci*— l/tft 
I  am  not  of  tha£  opirS.«u  Tj«(  js^  i»«^  lis/ifi^. »  ms  ^stUt^ 
on  which  d-yvf?  wyi^t  aci^dk  ad:  jatiwr  -  tju^  ^^jiiuU^  ^isieidauir 
tail  would  als&  iar^e  rarr^  vm:  rjp&  v^  ^/^^^^  if  h  i^  UxMi 
a  legal  interests  I  ^^jiai  ^MTiivn  vs;  ^/  v}«;u>/fc^  ;f  tit^  ^a^p 
stood  on  tLk  «Jj.  liaa  jm  yartifeig  -vim  ^:tMi^  V/  4y»^^ 
Then  ibe  ^w:Kii:a,  k.  ftv«f  td*^  yf%ry>Art  '//f^r^m^ 
opente  v>  bar  lt*r  r^p-.  IL'.  j&/vi/^  «*f *  tA«ait  ti,^4P 
is  no  ea«  «n  ij«!:  }#s^jkl  asbt  #v  u^^^.  xa^/  i^'A  u^.  Utt  f 
nerer  h^  azrj  oioan  inn  ^i:ar.  /  a^  aussa.  i^vf ^  ma^frra^ 
eoDtna  Vf^  hisL  lut  i^  4utts^  ««f.ar>:.  au^  m^tMmfjWfMty 
mail  J.  liie  iiaffT2a!2!>r  w^nafi  2:**^^  ^uv  r^^ixt  ^/  4vi»^  t^  tli^ 
wife  ;  tLk  Oinzr;  ipttntic  uu:  ttl<vnp  <^'^»«9f  v^  ^/^4V4t.  im  iMtn^ 

€£&«:.(:  vafATiM  XL  ym¥'JUf%iVl^     jJ  H  %ik^  VO!St  lb.  Mfjfik  «9Kf4l>:,  Jl 
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>s^'  the  plaintiflf's  dower,  because  the  estate  would  have  been 
Lloyd  convejed  before  the  dower  attached.  Here  the  equitable 
Llotd.  estate  in  the  husband  was  bound  by  the  conveyance  before 
the  wife's  dower  attached;  therefore,  when  the  husband 
became  seised  of  the  legal  estate,  which  would  and  ought 
to  protect  the  equitable  estate  of  the  purchaser,  the 
previous  conveyance  bound  the  husband,  and  it  bound  the 
wife  also,  and  she  is  not  entitled  to  dower  to  that  extent. 

But  the  case  does  not  rest  upon  this.  In  1810,  after 
the  death  of  his  father,  the  husband  conveyed  the  legal  fee 
simple  to  the  person  to  whom  he  had  conveyed  his  equita- 
ble estate ;  this  was  subsequently  to  the  wife^s  dower  attach- 
ing,  no  doubt ;  but  then  in  1813  she  executes  an  instru- 
ment, the  intention  of  which  was  to  bar  her  dower,  but 
which  is  done  in  as  clumsy  and  unworkmanlike  a  manner 
as  I  have  ever  seen,  for  they  relimit  the  fee  simple  to 
Francis,  his  heirs,  and  assigns,  so  that  the  dower  again 
attached  when  he  got  the  fee  simple,  notwithstanding  all 
their  declarations  to  the  contrary  :  but  the  plaintiff  meant, 
and  in  this  Court  her  meaning  would  be  effectuated,  to  bar 
her  dower,  and  the  legal  fee  was  already  in  Mr.  Lloyd  the 
purchaser  ;  and  I  am  of  opinion  that  at  law  the  fine 
operated  to  discharge  the  dower,  and  wholly  excluded  it 
as  as:ainst  the  husband. 


"3- 


The  conveyance  of  the  fee  simple  property  was  sub- 
ject to  the  dower,  but  what  was  the  operation  of  the  fine  i 
She  had  nothing  but  dower  to  part  with.  The  husband^s 
fine  would  operate  to  give  effect  to  his  previous  convey- 
ance. The  authorities  are  perfectly  clear,  that  if  a  tenant 
in  tail  execute  a  deed  which  is  not  binding  on  his  issue, 
and  then  levy  a  fine,  and  declare  other  uses,  it  will  give 
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effect  to  the  previous  uses,  and  the  uses  expressly  declared         1843. 
will  only  take  effect,  subject  to  these  previous  uses  ;  so  this      I-loyd 
estate  having  been  conveyed,  his  fine  and  her  joining  to  bar      Lloyd. 
her  dower  must  have  that  effect.      The  claim  is  therefore 
without  foundation,  as  regards  the  persons  who  obtained  the 
conveyance,   and   the   bill  must  be  dismissed  as  against 
these  persons  with  costs,  and  the  plaintiff  must  be  declared 
not  to  be  entitled  to  dower  as  against  them.     As  far  as 
regards  the  heir,  the  bill  having  been  taken  pro  confesso 
against  him,  the  plaintiff  is  entitled  against  him  to  such  a 
decree  as  she  has  pi*ayed,  though  I  am  not  satisfied  as  to 
his  liability. 


On  the  next  day,  his  Lordship  stated  that  according  to 
the  present  practice  he  had  been  wrong  in  giving  a 
decree  against  the  heir  without  the  case  being  made 
out  against  him  (a),  and  therefore  directed  the  case  to  stand 
over  to  be  argued  for  that  purpose  on  behalf  of  the 
plaintiff. 

Mr.  Sergeant  Warren  for  the  plaintiff.  June  lo. 

George  Lloyd  appears  in  two  capacities,  as  the  heir  at  law 
of  the  plaintiff's  husband,  and  the  lessee  in  the  lease  of 
1817  ;  that  lease  is  charged  in  the  bill  to  be  a  fraudulent 
one,  made  at  a  gross  undervalue,  and  for  the  purpose  of 
defeating  the   claim   of  the   plaintiff  and   the   creditors. 

(a)  See  Hay€9  y.  Brierleyy  ante,  p.  153. 
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*^^^»  Francis  became  insolvent  in  1820,  and  Harding  his  as- 
signee is  before  the  court.  So  far  then  as  George  claims  as 
heir,  there  is  no  difficalty,  and  he  has  no  rights.  The  plain- 
tiff joined  in  the  deed  of  1813,  to  enable  her  husband  to 
sell  discharged  of  dower,  in  fact,  to  give  him  a  power  to  do 
this,  and  she  was  to  receive  a  jointure  of  JE200  a-year, 
which  Francis  covenanted  to  pay ;  but  the  estate  was  taken 
back  by  the  husband  in  such  a  way,  as  to  make  it  liable  to 
his  wife's  dower  in  case  he  did  not  sell.  The  interest  upon 
which  the  jointure  was  charged  is  unavailable  for  it,  and 
the  jointure  has  been  lost.  No  sale  of  the  lands  in  ques- 
tion took  place  after  the  deed  of  1813. 

The  Lord  Chancellor. 

If  this  were  so,  she  would  be  entitled  to  a  decree ;  but  I 
do  not  think  it  is  so.  As  I  recollect  the  facts,  the  husband 
being  seised  of  the  legal  fee  simple,  and  being  equitable 
tenant  in  tail,  had  actually  conveyed  to  a  purchaser  by  way 
of  indemnity,  and  that  legal  fee  simple  vested  in  that  per- 
son, and  subject  to  the  wife's  right  of  dower.  She  joined  in 
a  deed  and  covenant  to  levy  a  fine  of  the  estate,  to  the  use 
of  the  husband,  his  heirs  and  assigns,  discharged  from 
dower,  in  which  there  was  great  inaccuracy,  no  doubt ;  by  the 
same  deed  certain  estates  were  charged  with  a  jointure  of 
£200  a-year  for  the  wife,  and  there  was  a  covenant  that  it 
should  be  regularly  paid.  I  was  of  opinion  that  the  widow's 
right  would  not  prevail  against  a  person  claiming  under  that 
deed  of  indemnity,  on  this  ground,  that  the  husband  had 
previously  conveyed  the  fee  simple,  and  vested  the  legal  es- 
tate in  the  purchaser,  though,  as  I  stated,  subject  to  the 
wife's  dower ;  but  then  the  subsequent  fine  by  the  husband 
and  wife  seemed  to  confirm  the  estate  of  the  purchaser,  and 


CASES  IN  CHANCERY. 

as  it  had  been  released  by  the  wife  from  her  dower,  thU  ,_  ^^ 
party  would  take  free  from  dower,  and  I  decreed  accordingly,       *  **JJ^ 
Then  a  decree  was  taken  by  the  plaintiff  an  of  course      ^^"^^ 
against  the  absent  party ;  but  it  struck  me  out  of  court, 
that  here,  as  in  all  other  cases,  there  being  now  no  douree 
nisi,  I  was  bound  to  see  that  the  caiie  was  made  out  against 
an  absent  party,  against  whom  a  decree  was  taken. 

I  think  the  case  has  not  been  made  out.  The  IaW|  I  a|)- 
prehend,  is  this ;  that  if  a  person  entitled  to  an  estate  create 
an  incumbrance  by  a  voidable  conveyance,  for  instance, 
if  a  tenant  in  tail  create  an  incumbrance  wiiiiotit  a  flnei 
and  afterwards  levy  a  fine  though  for  a  different  piirpostt, 
its  first  operation  will  be  to  give  effect  Ut  his  antecedent 
act,  and  to  confirm  it,  notwitlnrtanding  bis  own  NiibNei|iient 
declaration ;  and  it  ham  been  decided  that  it  is  so  as  to 
an  equitable  charge.  On  that  ground,  I  held  that  as  against 
the  persons  claiming  under  the  indemnity  deed,  the  plain- 
tiff had  no  right  to  dowen  I  do  not  see  how  the  case  is 
different  as  to  the  other  defendzniM,  for  although  they  do 
not  claim  as  purchasers,  yet  they  claim  under  Uie  husband, 
and  he  got  the  estate  discharged  of  dowen  The  fee  simple 
was  held  wholly  discharged ;  the  husband  liad  only  an 
equitable  interest ;  the  legal  estate  was  in  third  pers/ins, 
and  was  in  their  hands  discharged  of  dower ;  and  the  hua* 
band  also  necessarily  took  discharged  of  dower,  because  the 
person  who  was  in  some  degree  a  trustee  for  him  held  it  dis* 
charged.  The  question  is  not  of  this  nature,  whether  on 
eviction  of  jointure  the  wife  is  restored  Up  her  d/>wer.  I 
am  not  meddling  with  that  question,  n^>r  with  the  provi* 
sion  in  the  Statute  of  Uses,  for  the  case  of  an  evicti^m ;  I 
am  dealing  with  the  case  of  a  woman  not  entitled  to 
dower, — ^who  has  wholly  barred  ber  right  Up  dower*    She 
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1843.  does  not  seek  to  be  allowed  her  dower  out  of  estates  subject 
Llotd  iq  dower,  but  she  seeks  to  have  her  dower  recreated — she 
Llotd.  geeks  to  be  relieved  against  a  fine  which  discharged  her 
dower.  I  doubt  that  the  court  has  jurisdiction  to  do  so. 
Though  she  was  a  married  woman,  she  had  a  contracting 
mind,  the  fine  enabled  her  by  law  to  dispose  of  her  right  to 
dower,  and  she  was  also  able  to  accept  the  substituted  pro- 
vision by  jointure,  and  this  she  takes,  and  must  abide  by  it. 
She  is  not  without  her  remedy ;  her  husband  covenanted 
for  payment  of  the  jointure,  and  she  is  a  specialty  creditor, 
and  as  such  she  may  enforce  her  claims  ;  but  this  bill  is 
filed  on  foot  of  a  claim  of  dower,  which  I  apprehend  does 
not  exist.     The  bill  must  therefore  be  dismissed  with  costs. 


Sergeant  Warren  then  stated,  that  having  been  absent 
upon  the  day  upon  which  his  Lordship  had  first  given 
judgment,  he  was  not  aware  that  his  Lordship  had  deci- 
ded the  case  on  the  nature  of  the  deed  of  1810,  and  that 
he  on  that  account  had  not  acquainted  himself  with  the 
particulars  of  it,  and  therefore  asked  for  time  to  look  into 
the  deed  to  see  whether  it  purported  to  be  a  conveyance  ; 
and  his  Lordship  having  granted  this  request,  the  case  stood 
over  until  a  subsequent  day,  when  Sergeant  Warren  hav- 
ing satisfied  his  Lordship  that  there  was  not  in  the  deed 
any  conveyance,  his  Lordship  declared  the  plaintifi"  to  be 
entitled  to  dower  against  the  heir  at  law,  and  decreed 
the  account  to  be  taken. 


""  ^»gf?T;i   1-    Li*-  r*^x    T      t^    -aw-* 

Tns  Sim  V  nmjfT'  sm.   j-ft    -A'i.  --  ^ 
XI  Tiitt  v^  "T  ''ink    Mr   im*    Mil    jx.-^    ^    .^^^t^ 
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^  '^  .  John  Wilmot.  The  three  daughters  had  been  wards  of  this 
^^  Court,  and  a  bill  had  been  filed  by  them  while  wards,  to 
have  this  sum  of  money  brought  into  Court  and  secured, 
which  was  accordingly  done,  and  Mrs.  Box  continued  in 
receipt  of  the  dividends.  The  trustees  were  dead,  and 
their  representatives  refused  to  act.  The  Master  of  the 
Bolls  refused  the  motion. 

The  Lord  Chancellor. 

I  suppose  the  Master  of  the  Bolls  refused  this  motion, 
on  the  ground  that  the  married  woman's  reversionary 
interest  could  not  be  disposed  of,  but,  speaking  from  recol- 
lection, I  think  it  has  been  decided,  that  when  the  tenant 
for  life  is  willing  to  concur  in  the  disposition,  the  objection 
does  not  prevail ;  I  will  look  into  the  authorities,  and 
mention  it  on  Monday. 

June  5.  The  Lord  Chancellor. 

In  this  case  a  motion  was  made  before  me  which  in- 
volves a  point  of  considerable  importance.  A  fund  was 
settled  on  a  tenant  for  life,  with  a  remainder  in  which 
a  married  woman  was  interested,  and  the  question  was 
whether  she,  her  husband,  and  the  tenant  for  life  con- 
curring, could  obtain  possession  of  the  fund.  The  petition 
was  moved  before  the  Master  of  the  Bolls,  who  refused  the 
motion,  and  I  took  time  to  look  into  the  authorities. 

The  point  arose  in  Richards  v.  Chambers  (a),  before  Sir 
W,  Grant.     The  fund  was  there  settled  on  the  wife  for  life, 

(a)  10  Ves.  580. 
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and  in  case  she  survived  her  hnj^iband,  to  hi?r  ahuolutuly,        ^^^^ 
Sir  W.  Grant  decided  that  there  ww  no  jiiriwllrtion  to        ****** 
take  her  consent,  becanse  the  honf/and  ntmld  not  (li)«|H}|»ii  «jf        ^♦•*- 
it,  and  there  was  therefore  no  authority  nfniti  which  thu 
Court  could  act. 

I  remember  that  an  att^mipt  wvt  mztUi  in  iUa  If  ohm  of 
Commons  to  alter  the  law  np^/n  th^  nnhjtrt^  whirth  WM 
opposed  ;  and  I  think  it  wonM  har^  ha/J  a  f^ry  mlmnUl«>ff»im 
operation,  bj  takint^  awar  all  p^/w^  t/#  whkn  a  rtfiftAfn 
provision  for  the  wife,  in  fail*  «h^  nnrnrt^l  h^f  hiiffltafi/l. 

The  question  arone  hi  a  4I£^«mi  »^i^  «m  t//  th«  |f^##«rf 
over  a  reversionafr^  v^oMtltyww  ala^/  ^4iJM  a^  f(^Mi$*fik$ti 
interest,  in  PurhirJ  r,  S>A^rU  (^},  A  y^tium  w/*«  ^h.- 
sented,  and  it  app«»ar^  :&ac  tfc^  p^4ii»//f^A/  wm  kuMUai  fi^ 
life  to  the  foauL  aiui  a^.^  Ju^  A^p^m^i^  m  ifnH.  f/^  ^n^h  M 
her  duUrm  m  ^  *&/vnu<  aif^^^^ft.  ^M^  '^  fii^*  ^(v;(i(/^ 
was  marri«fL  aiui  t^  viuxif  ivif  /.^  iuti^  mh^  a  %>h  ^4  W 
life  latent  %\  '5ut  xntmimMi.  «H  ^Jm:  j^^f •.$>  ir^  f.W.  #;i:H^ 
the  conaens  a^  -au^  ttaii^^.^^  «.iui;  itiAiiAy  am^j^.  H^^  V^imui^ 

^  widA  jft  -»«»  ♦r-»:sr.tt'>.  ^/  i,  ^yvM^.  ^^  fc^i*^*/  —Out  z:^;^ 
**  wiidl  Hut  iiSir  H  1^  ^yvu^.  V  ^yyur^  «W  "Uiirtl   *  ^<4tMm. 

'^kift  J»3pi   ^^<-    "^^   y^^ai^nr.  y^mmttn*^      1f*Mtt  ^$i^^m 
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"  when  the  remainder  or  reversion  falls  into  possession, 
"  then  the  equity  arises.  If  the  wife  by  her  consent 
"  could  pass  a  remainder  or  reversion  in  personal  property 
"  to  the  husband,  she  would  not  only  part  with  a  future 
"  possible  equity,  but  with  her  chance  of  possessing  the 
'*  whole  property  by  surviving  her  husband ;  and  to  give 
^^  this  effect  to  her  consent,  would  make  it  analogous  to  a 
^^  fine  at  law  with  respect  to  real  estate,  a  principle  always 
^^  disclaimed  in  a  Court  of  Equity.  A  Court  of  Equity 
"  interferes  to  protect  the  property  of  the  wife  against  the 
**  legal  rights  of  the  husband,  and  will  never  lend  itself 
^'  as  an  instrument  to  enable  the  husband  to  acquire  a  right 
"  in  the  wife's  personal  property,  which  he  can  by  no  means 
"  acquire  at  law."  The  application  was  refused.  I  see  that 
in  a  note  of  mine  to  that  case  I  have  added,  quere,  ^^  might 
"  it  not  be  done  if  the  trustees  had  joined*' (a).  The  point 
arose  before  Sir  William  Grant  in  Woolland8v,Craucher{b); 
that  was  a  case  in  which  a  married  woman  had  an  interest 
for  life,  after  the  decease  of  a  former  tenant  for  life ;  her 
interest  was  treated  as  contingent,  which  is  not  right ;  it 
was  vested,  and  only  could  be  contingent  in  this  sense, 
that  being  a  life  interest,  it  depended  on  the  contingency  of 
her  surviving  the  previous  tenant  for  life  whether  she  would 
ever  enjoy  it.  A  bill  was  filed  in  that  case,  and  the  point 
raised  was  whether  her  consent  could  be  taken  for  the  sale 
of  that  interest.  Sir  William  Grant  was,  in  the  first  in- 
stance, opposed  to  the  application  ;  he  said, — "  My  doubt 
"  is,  that  this  is  not  the  common  case  for  taking  the  exa- 
"  mination.  The  ordinary  occasion  for  that  is,  when  the 
^^  husband  applies  to  have  paid  to  him,  money  that  belongs 
"  presently  and  immediately  to  his  wife.      Her  equity  is, 

(«)  See  Doswell  r.  Earle,  12.  Ve5.  473,  475.  (h)  12  Ves.  174. 
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«  not  to  prevent  his  receipt  of  it,  (for  it  belongf  to  him,)        »M». 

'*  bat  to  have  a  settlement,  and  the  court  requires  her  con-        ^*** 

''  sent  to  the  payment  to  him  without  a  settlement.     But        *«>*• 

"  in  this  case,  the  object  is  not  to  bar  her  erjuity  to  have  a 

**  settlement,  but  to  bar  her  rio^t  to  survivorship,  for  up^m 

^*  his  death  it  belongs  to  her  entirely.     She  is  giving  up 

**  not  her  eqoity  only,  but  her  entire  right  by  survivorship. 

'^  That  is  not  the  case  in  which  the  court  takes  her  c^^nsetit/* 

He  then  referred  to  Bieiardi  v.  Ciatfiberi.     HoweveTi  on 

another  day,  he  said — "  I  shall  take  the  wife's  crmsetit  d$ 

"  bene  «ss^  as  it  was  taken  in  ih»  hUi^  of  the  two  ca«i»s 

^^  before  Lord  Alvanley,  to  which  you  have  fHf*trf^\  riiif, 

'*  The  only  qnestion  is,  whethtr  the  Court  will  by  ariti<;i|ia« 

^*  tion  taking  the  wife^s  eonflent,  preclude  ih^  numiUm  thai 

^^  may  arise  upon  it.     The  effect  of  an  assignfCM^fit  ninttt 

*^  reversionary  property  has  been  dciobtbl.     In  HaddvngUm 

^^  V.  Kinmiau{a)^    it    was    argued   str^a<^y    by  Wr, 

^^  MadoekB^    that  the  Court  would  wA  MUii^AyMU$  im    Up 

^  future    property.      In  other    cases    it    has  l>e^    said 

*^  they  will,  and  th<Me  two  tamm   b^>re  I>^d   Alvaiiliry 

"  are  to.      The  latter   of  those  dwr^jes  is  yr*!f:imAy  ¥4$f. 

"  rect."     "  The  fJaintiff'c  eotisexit  wan  t4dM«,^     I  An  Wfi 

quite  umdcntaod  the    n^afung  of  taking  h«r  ^Jiumcui  ds 

hems  eme^  mlws  j^m  inU  it  m   z  ^HtW^^i  iftUnmi, 

and  say  that  the  fj^MH^oji  was  t/^  ^^fsnA^  if  the  f uud  ever  Cdl 

into 


There  is  a  ^ase  <^  U¥wmr4  v.  iHmimmH}^  yii^mt  a 
woMrtitd  w<«kaa*s  rer^swttary  im^rtst  was  t«agfesfambd 
Qpoo  a    faill   fi^   Vf  a   jwdkaMr  '>f  her   iii!bmst,  t» 

oteaiB     ftfTMSl  ^    tiif:  fund.      Tb^    Wi& 


V  '  »-  C- C  44.  a^  */-  it  '■r.  43*. iMte^ 
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1843^  and  a  decree  was  made  accordingly  by  Sir  W,  Grant ; 
^"^  the  decree  was  made  upon  consent,  and  may  not  there- 
^^*'        fore  be  entitled  to  as  much  weight  as  it  otherwise  would. 

There  is  a  case,  however,  which  has  generally  escaped 
observation,  and  in  which  the  point  seems  to  have  been 
actually  decided.  Dostoell  v.  Earle(c)  ;  there  there  was 
a  legacy  to  a  married  woman  generally,  and  the  testa- 
tor directed  it,  after  her  death,  to  be  paid  to  the 
daughters;  then  the  parties,  with  the  wife's  consent, 
applied  to  have  it  paid.  The  wife,  having  survived, 
filed  her  bill,  and  the  question  was,  whether  it  was  a 
breach  of  trust,  and  the  Master  of  the  Bolls  said, 
^*  The  question  how  far  the  liability  of  the  trustee 
*^  extends,  and  how  far  the  exercise  of  his  discretion 
<*  bars  the  wife,  in  a  case  where  he  could  not  have 
^'  been  compelled  to  pay  to  any  person,  is  a  question 
"  of  extensive  consequence,  and  deserving  considera- 
"  tion.*'  On  a  subsequent  day,  it  is  merely  said  that 
the  Master  of  the  Bolls  dismissed  the  bill  without 
costs. 

That  is  in  effect  a  decision  on  the  very  point.  On 
the  whole,  the  doctrine  is  not  placed  on  very  satisfactory 
grounds.  My  own  opinion  is,  that  when  all  parties 
consent,  and  the  contingency  does  not  depend  upon  the 
husband's  life,  but  upon  a  collateral  event,  the  wife's 
consent  may  be  taken  to  bind  her;  but  I  shall  decline 
to  decide  the  point  on  a  summary  application,  espe- 
cially as  the  Master  of  the  Bolls  refused  the  appli- 
cation.     If    the   parties    have    any    confidence    in    the 

(a)  12  Ves.  473. 
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opinion  whidi   I    hare   expresBad.    tber  nax  file  a   bill,        ^>*-^ 
and  I  shall  request   his  Hckk^-'s  assistaDce,  as  I  should        ^"^^ 
be    sorry   a  difference  of  opmic<n   should   exist  between        ^^^* 
ns  on  it ;  but  a  decisicii  in  this  war  ecmld  not  be  satis* 
factory ;  I  therrfore  reAue  the  mocicii(«). 


(a)  The  petitkmcrt  m  the  abov«  asoer  fateeqacBthr  filed  a  bin  apout 
the  trustees  of  the  wffVf  ■!,  prsra^  ^e  ssmm  reBef  ss  xhtx  hid  scwt^ 
by  their  petitioa,  and  the  cnae  canne  oa  m  Mvhaflmst  Term,  1S4^  before 
the  LoKD  Cbavchxob,  asnsted  by  his  Honor  the  Master  of  the  Rolls. 
Their  Lordships  took  tinie  to  coonder,  and  oa  the  1st  of  Dccenbcr,  1S4S, 
hsTing  each  renewed  the  asthorities  mptm  the  point,  and  harin^  declared 
thor  opinion  to  be,  that  the  Conrt  had  no  jorisdktion  to  take  from  the 
wife  a  Talid  consent  for  the  disposition  of  her  rerersionary  interest,  the 
LoKD  Chah cxLLOB  djfqmsiied  the  biU. 

As  this  is  the  last  number  of  the  present  Editors*  series  of  Reports,  we 
mnst  refer  to  the  snbseqnent  reports  in  the  Coort,  for  the  particolars  of  the 
judgments,  which  those  who  heard  cannot  easfly  forget.  We  may,  however, 
remark  that  the  Lobd  Chaiickll4>b  took  occasion  to  obserre,  that  though 
he  admitted  the  doctrine  of  Fmrdtw  x.  Jadutm^  1  Ross.  1,  to  be  now  estab- 
lished beyond  a  doubt,  still  he  was  satisfied  that  at  the  time  at  which  that 
decision  was  made,  the  law  of  the  Court  was  otherwise ;  and  that  he  was 
glad  to  see  that  the  doctrine  of  it  had  not  been  extended  to  chattels  real ; 
that  the  doctrine,  however,  of  that  case,  had  put  cases  like  the  present  on  a 
Tery  satisfactory  footing,  as  the  result  was,  that  the  husband  could  not 
by  any  means,  by  himself,  or  with  hb  wife,  affect  her  interest  in  such 
property. 
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1843. 


EVANS  V.  BAGWELL. 

June,  5. 

seised  in  fee-  i- HB   bill   in  this    cause   was   filed   by    George    Evans, 

simple  of  four    j     •    • 

denominations  administrator   of  George   Putland,    deceased,  to  sell  the 

of  land,  over 

which  B.  had  estates  01   the  defendant  for  payment   of   incumbrances. 

an  equitable     -— . 

charge  in  re-  There  was  a  decree,  and  the  accounts  were  taken ;  and 
spect  of  an  ad-         .,  •        i      i  ^.  i  i. 

Tance  made     01^  the  cause  now  coming  back,  a  question  was  reserved  for 

contract  with  the  decision  of  the  Court,  whether  the  plaintiff  was  en- 
chase of  the  titled  to  the  entire  arrears  of  interest  upon  his  incom- 
was '  subse-     brance,  or  to  six  years'*  only,  there  being  no  question  as  to 

quently  broken  , ,  •      •     i 

off,  did,  on  the  tne  principal, 
occasion  of  his 
marriage,  con- 

the  denomina-  The  circumstances  under  which  the  question  arose  were 
uses  of  the^  these.  In  1815,  George  Putland  entered  into  a  treaty 
and  the  other  ^^th  John  Bagwell,  sen.  and  John  Bagwell,  jun.  for  the 
trust  tha?  purchase  of  certain  lands,  and  by  articles  of  the  28tli 
shouid^.'^as^*  October  in  that  year,  they  covenanted  to  sell  to  him  the 
shouid^be  re^  lands  of  Lisronagh,  Shanbally,  Carrigavilla,  and  Kilmore, 
^nghyZ'^l  for  £40,000,  <£»2,000  of  which  had  been  already  paid  by  him, 
mortage  ^"^  and  the  receipt  thereby  acknowledged.  John  Bagwell,  sen. 
cient  °  to  ^  pay  ^^^  shortly  afterwards,  and  John  Bagwell,  jun.  be- 
brances'affeS^  came  seised  in  fee  of  the  lands.  The  contract  was  after- 
M^se^t^ut^tn^^^^®    rescinded    by    mutual    consent,     the    £2,000    to 

a  schedule  an- 
nexed thereto, 
with  interest 

thereon.  B's  incumbrance  was  in  the  schedule,  but  he  was  no  party  to  the  deed. 
fffld,  that  he  was  not  a  cestui  que  trust  under  this  deed,  so  as  to  bo  entitled  to  file  a 
bill  to  carry  its  trusts  into  execution ;  and  that  therefore  the  case  was  not  within  the 
25th  section  of  the  3  &  4  W.  IV.  c.  27,  (even  supposing  s.  25  to  extend  to  the  provi- 
sions of  the  42nd  section)  and  B.  was  only  entitled  to  six  years'  arrears  of  interest. 
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remain  as  a  charge  upon  the  property,  and  Erans,  the        '^^3. 
laintiff,  was  now  entitled  to  it. 

By  indenture  of  the  28th  July,  1819,  being  a  settle- 
ment made  upon  the  marriage  of  John  Bagwell,  jun.  with 
Miss  Anne  Taylor,  reciting  the  intended  marriage,  and 
that  John  Bagwell  was  entitled,  in  fee  simple,  to  the 
lands  comprised  in  the  settlement,  subject  to  several 
debts,  charges,  and  incumbrances  mentioned  and  specified 
in  a  schedule  annexed  thereto,  (in  which  Mr.  Putland's 
charge  was  enumerated  amongst  the  others,)  and  reciting 
Miss  Taylor^s  fortune,  John  Bagwell  conveyed  the  lands 
to  trustees  upon  the  following  trusts,  namely,  as  to  Lis- 
ronagh  and  Shanbally,  to  himself  for  life,  remainder  to 
trustees  to  preserve  contingent  remainders,  then,  subject  to 
a  jointure  of  <f  600  a  year  for  his  intended  wife,  and  a 
trust  term  to  raise  portions  for  younger  children,  to  the 
first  and  other  sons  of  the  marriage,  in  the  usual  course 
of  strict  settlement ;  and  as  to  the  residue  of  said  lands, 
namely,  Carrigavilla  and  Kilmore,  and  other  denomina- 
tions, upon  trust  that  the  trustees  should,  with  all  conve> 
nient  speed,  and  as  soon  as  they  should  be  thereto 
required  in  writing  under  his  hand,  by  John  Bagwell, 
by  sale  or  mortgage  of  the  fee,  raise  so  much  money  as 
would  be  sufficient  to  pay  the  several  debts  and  incum- 
brances specified  in  the  schedule,  together  with  the  in- 
terest thereof  respectively,  and  all  such  costs,  charges, 
damages,  and  expenses  as  the  trustees  should  incur  in  the 
execution  thereof. 

Mr.  Putland  was  not  a  party  to  this  instrument ;  it  was 
attempted  to  be  shewn  by  correspondence  between  him  and 
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1843.        Mr.  Bagwell,  that  it  was  agreed  between  them  that  the 
Evans       settlemeDt  should  be  executed ;  but  for  the  view  taken  by 

r. 

Bagwell,    his  Lordship  in  his  judgment,  it  is  not  material  to  give 
the  particulars  of  this  evidence. 

By  indenture  of  the  1 8th  of  March,  1822,  made  between 
John  Bagwell,  of  the  first,  Hugh  Moore,  of  the  second, 
and  trustees  of  the  third  part,  John  Bagwell  assigned  all 
his  estate  in  the  lands  of  Lisronagh  and  Shanballj,  of 
which  he  was  tenant  for  life,  under  the  limitations  of  the 
settlement  of  1819,  and  in  the  residue  of  the  lands  com- 
prised in  that  settlement,  to  which  he  was  entitled  in  fee 
simple,  in  trust,  to  liquidate  his  debts,  and  when  the 
incumbrances  and  all  interest  thereon  should  be  liquidated, 
then  to  reconvey  to  John  Bagwell.  The  charge  of  £2,000 
was  also  mentioned  in  the  schedule  to  this  deed.  The 
trustees  never  acted  in  the  trusts  ;  and  Hugh  Moore  was 
named  a  party  to  the  deed  without  his  knowledge  or 
consent. 

Mr.  Sergeant  Warren  and  Mr.  Brooke^  Q.  C. 

We  are  cegtuis  que  trust  under  the  deed  of  1819,  and 
entitled  to  have  the  trusts  of  it  carried  into  execution,  and 
therefore  the  statute  does  not  bar  our  claim  for  interest ; 
the  trust  is  to  pay  the  incumbrances  with  all  interest 
thereon. 


CJLSES  IN  CHANCERY. 

From  the  dramstuice  that  the  Court  %\\A  \u\t  ih\\k\  iM  ^     »>h^ 
■WMBMx  10  decide  all  the  questions  tlmt  woiv  hmwsI.  ^v      ^*^  ^^ 
do  Boc  gire  the  arguments  at  length.  >«x«  >»^*^ 

The  folkming  eases  were  cited, 

ir^mym  \.  dnOt^a) ;  Garrard  v.  AiW  U^ht^\l¥Kx>^^  x 
^eHj  T.  Kaif{e) ;  Phillipo   v.   Mumimi$(nl) ;   t\^ym  \ 
Gim{€)  ;  Berringtim  v.  Evans^f)  ;  Uum^  v.  A**^f#jM*^/\  v 
Seotir.  Jame$(k)  ;  Salter  v.  Cavanagh(i) ;  iHhh*  \ .  UUm^}\  i\ 

Thk  Lord  Chancellor. 

I  would  take  time  to  conHidor  thia  oim«»,  if  W  >m»»v 
necessary  to  decide  the  abstract  (|UOMtioii  tlmt  luMi  Ihhvii 
argued  ;  but  the  peculiar  circumstaiieuii  of  tho  oaMo  ivlittvtt 
me  from  that  diflSculty. 

Mr.  Putland  was,  in  equity,  a  inorti^a^oo  on  tln^  four 
denominations ;  for  the  contract  for  the  Hnlu  ^oin^  oil',  ho 
would  be  an  incumbrancer  to  tho  extent  of  his  advanoe. 

With  regard  to  the  deed  of  1819,  although  I  would  lot 
in  evidence  upon  the  subject,  if  necessary,  I  do  not  hoc  at 
present  any  connexion  between  that  deed  and  tho  letter 
which  has  been  read ;  and  therefore  I  consider  it  as  if  it 
stood  without  that  letter.  In  the  first  instance,  the  deed 
of  1819  was  a  family  transaction  on  the  part  of  Bagwell ; 
he  settled  four  denominations,  all  of  which  were  liable  to 


(a)  3  Mer.  707.  (6)  3  Sim.  1.     2  Rum.  &  M.  451. 

(c)  6  L.  R.  N.  S.  222.  (^O  2  M.  fc  Cr.  309.  (e)  1  Sch.  k  L.  107. 

(/)  I  Y.  k  C.  434.  ig)  1  D.  k  Wal.  658.  (*)  3  M.  fc  Cr.  499. 

(0  1  D.  k  Wal.  66%.  (il)  II  Sim.  684. 
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iBi3.    ^  the  charge  of  £2,000,  but  eubject  to  that,  he  could  settle 
£vA">      them  as  he  pleased ;  he  settled  two  deoominations  to  family 
BAOWBI.&.    jjiQQQ^  and  conveyed  the  two  others  to  trustees  of  his  own 
choice,  in  trust,  to  sell  them  when  he  required  them  to  do  so, 
and  to  pay  the  debts ;  and  reserved  the  fee  simple  to  himself ; 
he  retained  the  equitable  ownership  of  the  two  last  denomina- 
tions, and  agreed,  out  of  them,  to  pay  off  incumbrances  in 
exoneration  of  the  two  denominations  that  were  put  in 
strict  settlement ;  although  by  the  deed  of  1822  he  vested 
the  life  estate  in  trustees,  with  a  trust  for  the  payment  of 
the  interest,   yet,  as  it  was  abandoned,  and  never  acted 
on,  it  would  be  impossible  to  holdafter  TVo/teyn  v.  Cautts^  that 
you  could  call  for  the  execution  of  it ;  that  claim  is  relin- 
quished, and  the  case  stands  upon  the  deed  of  1 8 1 9.    There  is 
no  doubt  that  the  doctrine  in  Wattwyn  v.  Cautts  and  Garrard 
T.  Lard  Lauderdale^  has  gone  creeping  on  to  an  extent  not 
intended  by  those  who  laid  down  the  rule,  and  the  extent 
to  which  it  is  to  be  carried  bears  very  strongly  on  this 
case.     It  may  be  said  in  favour  of  the  doctrine,  carried  to 
the  extent  it  has  been,  that  it  would  be  inconvenient  if  a 
creditor,  hearing  of  such  a  deed,  to  which  he  was  not  a 
party,  could,  in  half  an  hour  after  it  was  signed,  file  a 
bill  to  have  the  trust  executed. 

Putland's  right  was  independent  of  Bagwell,  and  he 
could  not  attempt  to  affect  it ;  but  the  question  is,  whether 
he  put  Putland  in  such  a  situation  as  that  he  could  file  a 
bill  to  carry  the  trusts  of  the  deed  into  execution.  It  is 
not  material  here  to  enquire  how  &r  the  cases  go,  and 
whether  they  can  be  all  sustained,  for  you  have,  at  all  events, 
that  current  of  authorities  to  which  I  have  alluded, 
and  this  difficulty  in  the  present  case,  that  while  the  cre- 
ation of  the  trust  left  Putland  all  the  power  he  had,  as 
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he  himself  flhooid  oJl  ic  mu  aeJ^xj  .  ii  -zusndin^  I  ^V^ 
wov  to  eonsder  '^  juuuu;  a»  sic  voauL  ^>«ft  Bicjti-* 
rities,  I  ibcnU  hiiti  liac  &  mmur  siipc  sj  ^oc  itf  iai 
a  right  to  the  cxBonaoL  ic  &  tiol  yoibl  3i£  i«c»ul  rrf^ 
Miing  it,  SM  i:  i&iiiiuc  up'^sr  ~vt  -aaHrsani  inauiic  lis  Tsmr- 
sent.  I  thisk.  ihsmic^  -aoc  izufifsr  iji»  oml  it  .^IX 
PntUnd  vie  jts^^a^  &  avH  fw  Titf-.  iii  m  ^i  W  atuiLCjdii 
to  insast  Jbdrcneirr  f&  ^ait  "PKirnTiiiin  iC  isui  zn 


It  is  8ud  tk;?  »  &  Qaczif!sa!iL  lert,  3<«ksk  PcukijI 
had  an  intersc  3.  lie  -sscac^.  inii  G^5n*  ▼.  fx^uw  21 
relied  ujkai  :  bn  t2i»  ^nesom.  ':&,  ^mh^hfS  lit  sr-fcr^ii  aatv 
interest  xn^>  tLe  4H«i.  sbi  v^ecLff  u  rl;r2.^  w»r»  ad^K^^ 
h\  it ;  here  he  br-.^^^  B»icLi3;r  ntio  ihi^  ie«d.  and  h-Js 
rights  vere  vx  a&AecL  If  On  ie»i  iad  i^&i  ^ccxnjsLZiit' 
caled  to  him,  a&i  he  iad  ^xed  umier  h.  a  zra^v  ^iifestsoa 
would  arise,  vbechpsr.  L*»  bem^  made  bj  aicpci^'a  and  the 
permisBon  of  the  |Miru<a»  an  cbj-Kt  ot  the  deed,  ther 
could  withdraw  from  him  the  right  to  ciaim  the  bene&t  ^^ 
ita  exeendon ;  that  was  not  the  case  here :  he  was  no 
partr  to  it,  and  ther  might  hare  pat  an  end  to  the  tnut« 
the  hour  after  thej  were  created :  I  therefore  think  he  19 
not  within  the  tnxsts  of  the  deed. 

The  other  question  is  Terv  important;  bat  I  am  not 
called  on  to  consider  it  here.  The  25th  section  exdadea 
express  trusts  from  the  prorisions  of  the  statute,  and  in  the 
case  of  these,  the  statute  only  b^;ins  to  operate  when  a 
purchaser  for  yaluable  consideration  acquires  an  interest  in 
that  estate  which  was  held  in  trust.  It  renders  time  inopera- 
tive as  against  the  trustee,  and  the  person  claiming  under 
him,  not  for  raluable  consideration.     It  is  quite  right  that 
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1843.  it  should  be  so,  while  the  relation  of  trustee  and  cestui  que 
EvARs  trust  exists;  and  it  can  only  be  disturbed  by  such  a 
Bagwell,  denial  of  the  trust  as  takes  place,  when  the  trustee  sells  to  a 
purchaser  for  value,  property  held  by  him  in  trust ;  whether 
this  was  meant  to  apply  to  cases  within  the  40th  and 
42nd  sections  is  a  different  question :  but  I  give  no 
opinion    upon    it. 

I  therefore  think  the  statute  operated  in  this  case 
against  the  plaintiff,  and  I  rule  the  special  point  against 
him. 
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THE   PRINCIPAL    MATTERS 


CONTAINED  IN  THESE  REPORTS. 


ABSOLUTE  ORDER. 
See  Recei>^es^  2. 

ACCEPTANCE. 

Releabe. 
See  Statute  of  FKAi:i>fl^  2. 

ACCOUNT. 
See  PsAcncEy  2, 3. 
1.  Principles  as  to  the  pleading  and 
relief    in   suits   to   open    accounts.  ! 
The  Earl  of  Lucan  r.  OMalley,       ! 
Page  180  . 

ACCUMULATION. 
See  Will,  6. 

ADMINISTRATOR.  ' 

See  EzECCTos,  L 
Taxatiov,  1. 

ACQUIESCENCE. 
See  CovEjiAXT,  3. 

SOLICITOB,  3. 


ADEMPTION. 
See  Satiifaction. 

ADVERSE  POSSESSION. 
Pastition. 
See  Statute  of  Limitatiovi,  2»  d. 

ADOPTING. 
See  Debts. 

JUDGMEVT,  2. 
POWES,  6. 

Will,  12. 

AFFIDAVIT. 

Hiim  Statute  of  Limitatiobs,  6. 

AGENT. 
See  Statute  of  Fbauds,  1, 3. 

Statute  of  Limit ATioyt^  14. 
1.  In  legal  matters  (such  as  the  for- 
feiture of  a  right  to  a  renewal) 
•Iready  in  the  hands  of  the  law  ageof, 
communications  from  the  land  a^ 
gent,  not  direcUy  authorized  by  the 


620 


INDEX  TO  THE  PRINCIPAL  MATTERS. 


landlord,  cannot  bind  him.     Toten- 
ley  V.  Bond.  Page  ^3 

2.  A.  who  was  agent  over  a  property 
held  by  four  sisters,  as  tenants  in 
common,  and  had  a  power  of  attor- 
ney from  three  of  them  to  make 
leases,  havhig,  when  about  to  leave 
the  country  under  suspicious  cir- 
cumstances, executed,  as  by  power 
of  attorney  from  the  four  sisters, 
an  improvident  lease  of  part  of  the 
property  to  B.  his  under-agenf,  the 
lease  was,  at  the  suit  of  the  four 
sisters,  decreed  to  be  set  aside. 
EoitUer  v.  WaUh.  Page  562 

"ALL  ESTATE." 
See  Fine,  I. 

AMENDMENT. 

See  Feme  Covert,  1. 
Practice,  1. 

ANNUITY. 

See  Contract,  1,  2. 
Priority,  1. 

Statute  of  Limitations, 
10. 
1 .  Interest  on  arrears  of  an  annuity  are 
generally  not  recoverable,  nor  will  a 
covenant  to  pay  the  annuity  make 
an  alteration ;  but  a  trust  or  cove- 
nant to  indemnify  the  annuitant  and 
the    annuity    from    incumbrances, 
will  entitle  the  annuitant  to   inte- 
rest where  he  has  suffered  a  loss  by 
reason  of  prior  incumbrancers  re- 
ceiving the  rents,  or  by  collusion  per- 
mitting the  grantor  of  the  annuity 
to  receive  them.    Martyn  v.  Blake. 
Page  ^5 


2.  Where  an  annuity  which  was  re- 
deemable was  granted  for  the  lives 
of  two  persons  and  the  survivor, 
and  the  grantee  kept  up  policies  on 
each  life,  and  one  of  the  lives  drop- 
ped before  the  annuity  had  been  re- 
deemed, Heldy  that  the  amount 
then  received  by  the  grantee  of  the 
aimuity  imder  the  policies  was  not 
to  be  applied  in  payment  of  the 
arrears  of  the  annuity,  or  in  part 
redemption,  but  that  the  annuity 
creditor  was  entitled  to  retain  it  as 
compensation  for  the  damage  which 
the  fall  of  the  life  occasioned  to  her 
security  ;  the  court  giving  no  opi- 
nion as  to  the  efiect  of  the  receipt  by 
her  in  case  of  a  redemption.  MUlx- 
ken  v.  KUd.  Page  442 

ANNUAL  PROFITS. 
See  Foreclosure. 

ANSWER. 

See  Injunction,  2. 
Practice,  1. 

APPEARANCE. 

See  Statute  of  Limitations,  1 5. 

APPEAL. 
See  Costs,  3,  4. 

APPOINTMENT. 

See  Covenant,  4,  5. 
Power,  1,9,  10. 

APPROPRLA.TION. 

1 .  The  interest  of  certain  debentures 
belonging  to  a  testator  was  permit- 
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BROTHERS. 

See  Specific  Performance. 

CASE  TO  LAW  COURT. 

See  Costs,  4. 

Practice,  6,  7. 
Solicitor,  L 

CAUSE  PENDING. 
See  Covenant,  2. 

CESTUI  QUE  TRUST. 

See  Judgment,  L 
Power,  6. 
Statute  of  LiMiTATioKSy  16. 

CHAMPERTY. 

See  Covenant,  6. 

CHANCERY. 

See  Practice,  16. 

CHARITY. 

A  direction  as  to  the  charitable  trusts, 
upon  which  real  property  devised  by 
a  will  is  to  be  applied,  contained  in 
a  codicil  referred  to  in  the  will,  but 
not  attested,  is  not  binding  on  the 
Master  when  settling  a  scheme,  but 
if  proper  should  be  adopted  by  him. 
A  tt.  Gen.  v.  Madden.        Page  5 1 9 

CHARTER. 

See  Corporation,  4. 

**  CHRISTIAN  BRETHREN." 
See  Guardian,  2. 

CHURCH  OF  ENGLAND. 
See  Guardian,  2. 


CIRCUITY  OF  ACTION. 

See  Covenant. 

CLASS. 

See  Practice,  13. 
Will,  11. 

CLERGYMAN. 
See  Benefice. 

CODICIL. 

See  Charity. 
Will,  2,  11. 

COLLATERAL  RELATIONE 
See  Specific  Performance. 

COMMITTEE. 

See  Lunatic,  1,  2. 
Practice,  8. 
Receiver,  1. 

COMMISSION  TO  EXAMINE. 

See  Practice,  6. 

COMMON,  TENANT  IN. 

See  Power,  9,  11. 

COMPENSATION. 

Semhle,  The  case  of  the  purchase  of 
a  fee  simple  estate,  is  distioguishable 
from  that  of  a  life  estate,  wi)h  respect 
to  compensation  for  casualties. 
Veiey  V.  EliDood.  Page  47 

CONDITIONAL  ORDER. 
See  Receiver,  2. 

CONFIRMATION. 

See  Covenant,  5. 
Fine,  2,  3. 
Power,  6. 
Tail,  Tenant  in,  1,  2. 
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CONSENT. 

See  Decree,  2. 

Femb  Covert,  2. 
Portions,  1. 
Pro  Interesse  Suo. 
Receiver,  3. 

CONSIDERATION. 
See  Contract,  2. 

Statute  of  Frauds,  1,  2,  3. 

CONTRIBUTION. 

See  Will,  9. 

CONTRACT. 
See  Dower,  3. 

Statute  of  Frauds,  3. 
Will,  1. 

1.  A.  being  en  tilled  to  certain  lands  in 
fee,  granted  annuities  out  of  them  to 
B.,  to  secure  money  advanced  by 
him.  A.  subsequently  agreed  to  sell 
the  lands  to  C,  in  order  to  redeem 
with  the  purchase  money,  a  lease- 
hold interest  which  was  under  evic- 
tion, representing  to  him  that  B. 
would  join  in  the  conveyance.  A. 
executed  the  conveyance  to  C,  but 
he  refused  to  allow  A.  to  get  the 
purchase  money,  until  B.  would 
discharge  the  land  of  the  annuities, 
which  B.  refused  to  do.  A.  subse- 
quently sold  the  lands  to  B.,  who 
had  notice  of  the  prior  deed.  On  a 
bill  filed  by  C.  to  set  aside  the  sale 
to  B  ;  Held^  that  A.  had  a  right  to 
treat  the  contract  as  incomplete,  and 
to  sell  to  another.  Leader  r. 
Ahsame.  Page  634 

2.  HddnlhOy  that  C  could  not  im- 


peach the  consideration   given    for 
the  annuities.  Ibid, 

CORPORATION. 

1.  A  right  of  pasture  over  certain  of 
his  lands  was  granted  by  an  Arch- 
bishop of  C.,  to  the  corporation  and 
the  inhabitants  of  C.  The  corpo- 
ration subsequently,  by  some  means 
miexplained,  became  seized  abso- 
lutely of  part  of  these  lands  :  HM, 
that  they  were  so  seized  in  trust  for 
the  town  of  C,  and  that  therefore  a 
lease  for  99  years,  made  by  them  at 
a  gross  undervalue,  should  be  set 
aside  ;  and  that  though  the  absolute 
ownership  might  have  been  acquired 
by  usurpation,  the  trusts  would 
nevertheless  have  attached.  Att. 
Gen.  V.  Corporation  of  Cathel. 

Page  1 

2.  Held  also,  that  the  lessee  was  en- 
titled to  an  issue  as  to  the  identity 
of  the  lands  in  question,  with  those, 
or  part  of  those,  over  which  the  right 
of  pasture  had  been  granted.     Ibid, 

3.  The  evidence  offered  of  the  grant  of 
the  Archbishop  was  an  inspexxmuM 
of  it,  contained  in  a  grant  of  confir- 
mation by  a  subsequent  Archbishop, 
which  was  enrolled,  and  was  pro- 
duced from  among  the  records  of 
the  Rolls  Office.  Held,  to  be  good 
secondary  evidence.  Ibid. 

4.  Charles  I.  subsequently  to  the 
acquisition  of  the  absolute  owner- 
ship, granted  to  the  corporation  a 
charter,  conferring  on  them  certain 
privileges,  directing  the  appointment 
of  certain   officers,  and   specifying 
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the  oaths  to  be  taken  on  appoint- 
ment. The  mayor  was  to  be  bound 
by  his  oath,  not  to  permit  any  estate 
of  inheritance  in  the  lands  in  ques- 
tion to  be  parted  with,  or  the  rents 
to  be  assigned  fur  more  than  a  year. 
Semble^  The  corporation  adopting 
thb  charter  was  bound  by  the  re- 
strictions of  the  oath,  though  the 
lauds  were  not  derived  from  the 
crown ;  also,  that  the  lease  in  ques- 
tion was  in  violation  of  the  oath. 

Ibid. 

COSTS. 

See  Bankrupt,  3. 
Injunction,  3. 
Intbrplbadbb,  4. 
LiBN,  1,  2. 

Practicb,  9. 
Probate,  1. 
Rbceiyer,  1. 
Rbdbmption,  3. 
Solicitor,  I,  2. 
Taxation,  1. 
Trustee,  1. 

1.  The  taxation  of  costs  is  sufficiently 
provided  for  by  the  197th  General 
Order  of  Nov.  1834,  and  therefore 
the  court  refused  to  direct  taxation 
as  between  solicitor  and  client.  Au, 
Gen.  V.  Drummond.  Page  98 

2.  The  costs  of  incumbrancers  or  their 
trustees,  who  are  declared  entitled  to 
costs,  are  to  be  paid  out  of  the  fund, 
according  to  their  priorities.  Hall 
V.  ffia.  Page  135 

3.  Semble,  a  defendant  against  whom 
there  has  been  a  decree  with  costs, 
and  who  appeals,  may,  on  showing 


his  appeal  to  be  handjidef  obtain  an 
order  from  the  court  staying  the 
payment  of  costs  pending  the  appeal. 
Smith  V.  Clarke.  Page  160 

4.  Where  a  case  is  sent  to  a  court  of 
law,  and  this  court  gives  a  decree 
with  costs,  including  the  costs  at  law, 
and  the  decree  is  reyersed  "with 
costs  of  the  suit  in  the  court  below," 
the  defendant  is  entitled  as  of  course 
to  the  costs  at  law.  Und. 

6.  Trustees  in  the  same  interest  will 
be  allowed  the  costs  of  separate  an- 
swers, if  the  master  finds  that  the 
circumstances  were  such  as  to  justi- 
fy them  in  so  answering.  Dudgeon 
V.  Carmley.  *    Page  422 

COUNSEL. 
See  Practice,  9,  10, 11, 14, 17. 

COVENANT. 

See  Annuity,  1. 
Bishop's  Lease. 
Liquidated  Damages,  1. 

1.  Where  the  court  has  jurisdiction  on 
any  part  of  a  case,  and  a  covenant 
forms  part  of  the  case,  the  court,  to 
avoid  circuity  of  action,  will  give 
interest  by  way  of  damages.  Mar- 
tyn  V.  Blake,  Page  65 

2.  To  bind  parties  in  a  cause,  or  the 
purchaser  under  the  decree,  to  assent 
to  a  breach  of  covenant  in  respect  of 
the  lands  sold,  an  application  must 
be  made  to  the  court;  the  covenant- 
or's serving  notice  is  not  sufficient. 
Gerrard  v.  OBeilly,  Page  165 

3.  Acquiescence  to  be  sufficient  to  pre- 
clude parties  from  taking  advantage 
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of  a  breach  of  covenant^  must  be 
firtudolent.  Ih. 

4.  A.  on  the  marriage  of  his  son  B., 
settled  among  other  estates,  one^  of 
which  he  had  been,  but  was  not  then 
in  possession^  and  as  to  which  he 
was  then  in  litigation,  and  to  which 
he  was  ultimately  declared  not  to  be 
entitled ;  by  the  settlement  he  cove- 
nanted generally  with  F.,  the  lady's 
father,  for  title  to  all  the  lands,  and 
he  and  B.  entered  into  with  the  trus- 
tees, the  ordinary  qualified  covenants. 
By  the  settlement  it  was  provided, 
that  if  A.  should  purchase  the  head- 
rents  and  inheritance  of  any  of  the 
settled  estates,  which  were  held  for 
lives,  his  purchase  should  be  sub- 
ject to  the  trusts  of  the  settlement, 
but  that  he  should  have  power  to 
charge  with  the  purchase  money 
the  estate  so  purchased;  A.  did  so 
purchase,  and  charged  the  estate 
with  the  purchase  money  in  favor  of 
his  daughter  D.  without  considera- 
tion. Held,  that  this  appointment 
was  as  valid  against  A*s.  general  cre- 
ditors, as  the  settlement  of  any  other 
part  of  his  property  would  have  been, 
and  would  therefore  prevail  against 
them,  unless  A.  had  been  largely 
indebted  at  the  time,  and  that  even 
if  the  eviction  above  mentioned  were 
a  breach  of  the  general  covenant, 
the  parties  claiming  under  the  settle- 
ment were  merely  general  creditors, 
but  that,  semble,  the  general  cove- 
nant was  cut  down  by  the  subsequent 
qualified  covenants.  Martyn  v. 
M'Namara.  Page  641 


5.  Held  also,  that  the  person  to  sue  on 
the  general  covenant  after  Ps.  death, 
was  his  personal  representative,  and 
that  this  in  the  present  case  being 
B.,  the  tenant  for  life  under  the  set- 
tlement, who  had  confirmed  the  ap- 
pointment to  D.,  he  was  barred 
from  suing  on  the  covenant,  and  the 
benefit  of  it,  as  against  D*s  charge, 
was  gone.  Hk 

6.  Qu.  As  to  the  validity  of  the  co- 
venant as  to  the  property  evicted,  it 
being  at  the  date  of  the  settlement 
in  litigation.  Ih. 

CREDITORS. 

See  Covenant,  4. 

Statute  of  Limitations,  16. 

DAMAGES. 

See  Covenant,  1, 

Liquidated  Damages,  1» 
Trustee,  3. 

DAUGHTERS. 
See  Portions,  2,  3,  4. 

DEBENTURES. 
See  Appropriation. 

DECREE. 
See  Costs,  4, 
Covenant,  2, 
Interest,  2,  3, 
Practice,  2,  9,  19, 
Priority,  2, 
Pro  Interesse  Sue, 
Solicitor,  1, 
Tail,  Tenant  in,  I. 
1.  SheehyyMufkerry^lChm^Y'mA, 
uu 
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observed  upon ;  Drought^  v.  Jon€9, 
Page  378 

2.  As  a  general  rule,  a  decree  made 
on  consent  cannot  be  relieved  against 
by  the  Court.     Peed  v.  Cuuen, 

Page  384 

3.  Though  a  decree  cannot  on  motion 
be  substantially  varied,  on  the 
ground  of  mistake  it  is  otherwise, 
Semhle^  in  the  case  of  an  addition 
made  on  motion,  to  a  decree.       Ih. 

DEEDS. 
See  Lien,  1,  2, 

Satisfaction,  3,  4. 

DEFAULT  OF  APPOINTMENT. 
See  Will,  4, 

Power,  9,  U. 

DEMURRER, 
See  Pbochein  Ami,  I. 

DESCENT. 

See  Dower,  2, 
Fine,  2, 
Portions,  3. 

DOWER 

1.  A.  being  married  to  C.  and  being 
equitable  tenant  in  the  tail  of  certain 
lands,  covenanted  by  deed  of  1804, 
that  they  should  stand  as  an  indem- 
nity to  B.  against  incumbrances  on 
other  lands  purchased  by  him  from 
A.;  the  legal  fee  subsequently  de- 
scended to  A.  upon  the  death  of  his 
father;  C.  then,  in  1813,  joined 
in  a  deed  by  which  A.  conveyed  the 
estates  to  the  use  of  himself,  his 
heirs,  and  assigns,  habendum,  free 


from  dower,  and  A.  and  C.  levied  a 
fine  to  the  uses  of  the  deed,  and  A.  by 
the  same  deed  charged  certain 
lands)  held  pur  autre  vie,  with  an 
annuity  of  £200  a-year  for  C.  by 
way  of  jointure.  A.  died ;  the  join- 
ture failed,  the  prior  incumbrances 
on  the  lands  charged  with  it,  more 
than  exceeding  their  value.  C.  then 
filed  a  bill  to  be  declared  entitled  to 
dower  as  against  all  persons  inter- 
ested in  the  lauds,  except  honi  fide 
purchasers  for  value  subsequently  to 
the  deed  of  1813.  Heldy  that  the 
bill  should  be  dismissed  with  costs 
as  against  B.  but  that  the  accoout 
prayed  for  should  be  decreed 
against  the  heirs  of,  and  parties  claim- 
ing as  volunteers  under,  A. ;  but  that 
the  bill  should  have  been  dismissed 
as  against  them  also,  if  previously 
to  the  lev3ring  of  the  fine  there  had 
been  a  conveyance  of  the  legal  fee 
for  the  indemnity  purposes,  and 
that  the  Court  would  have  no  juris- 
diction to  relieve  C.  against  the 
effects  of  the  fine.  Lloyd  v.  Lloyd, 
Page  592 

2.  Semhley  on  the  legal  fee  descendmg 
on  A.,  C.  became  dowable  out  of  the 
lands.  lb. 

3.  If  a  man,  previously  to  marriage, 
contract  to  sell  an  estate,  and 
marries  before  the  conveyance  is 
executed,  his  wife  is  not  dowable 
out  of  the  estate.  Ih» 

"DYING  WITHOUT  ISSUE." 
See  Remaimdee,  1. 
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ECCLESIASTICAL  LAW. 
Sec  Peactick,  7. 

EJECTMENT. 
Sat  PABTmoii. 

ELECTION. 
See  Pown^d. 

PEACTTCXy  5. 

1.  The  doctrine  of  election  doe<»  not 
arise,  except  where  the  testator^ 
having  something  of  his  own,  devi- 
ses it  to  a  person  whose  property 
he  devises  to  some  other  person ; 
and  could  not  arise  here,  where  all 
the  testator's  property  was  hound  by 
his  marriage  settlement.  M'£hi^ 
ndl  J.  M^JhrnneU.  Page  481 

ENTRY. 
See  Tail,  Te:«axt  w. 

EQUITABLE   ESTATE   TAIL. 
See  DowEBy  1,  2. 

EQUITABLE  MORTGAGEE- 

See  Redemption,  2. 

Statute  of  LiBiiTATioNs.  lt», 

ESTOPPEL. 
See  Statute  of  Limitations,  13, 
1.  A  lease  and  release  does  not  oporatD 
as  an  estoppel.    Llot^d  v.  Llo^tL 

EVIDENCE. 

See  Corporation,  3. 
Practice,  15. 
Statute  of  LiMiTATiowii,  ft. 


EXCEPTIONS. 
Se«  PUACTICJI^  K 

EXECUTOR. 

St?e  CovBx.uiT»^ 

SATUMTACTIOJIk 

Taxatimj*^  I. 

I.  A.  devisee  fur  life,  and  K  v^muitt-' 
derman  in  fee^  wen»  dir^c^  iK  lb# 
testator  to  apply  ^  any  siutt  ihM 
excetdiuj^  £\{^  a  year>**  &>f  tW 
ujoiuteuarice  ot*  let^aturV  t^UktU^Jt^ 
a  lunatic  ;  '^  and  uiy  %iah  isi^  UmI 
whoevt>r  :jihalt»  al  any  liuMy  W  ill 
poi»e«:$iou  of  uiy  naid  LoiMwtgwtewy 
et^te»  9haU»  during  iW  tUii^  \rf  ui^v 
9aid  »oiK  ap^dy  said  ^uui  awuMal^v*' 
R>r  )U8  maiut^uaiKV,  tW  S4iaM#  W  W 
a  charge  on  :»aid  calaW;  (W  V^ala- 
tor,  iu  a  :&ul^H[ueu|  pait  of  U#  %^ 
i^tated  llial  ho  WU  tho  uiaua^^JUi^( 
of  the  lunatic  to  the  diacii^>Uou  of 
A.  and  B.  AiWv  A.  and  9.  Wk 
died,  the  court  d\ed  the  alWvvauc4^ 
at  £2^i>  a  ViMAi  ;  u^>ou  the  IttiutUv'^i 
death,  hi:i  adiuinii^tiutur  ap)died  fw 
the  Havingii  acciuuuktcd  hy  retMKMU 
of  Jl*4(H>  a  \euv  not  haviug  Weu 
expendei)  on  (he  UmuUei  ^^\  (^^ 
i-ouvt  held,  (hat  the  i^wuev  vd  ^he 
eMUds  ttud  lud  ihe  udmiui)mMlv>ri 
wutt  emiiled  W  (he  diiHaetwe  W^WMUtt 
(he  £100  u  \  euv  uud  (he  nUowaMeu 
Iu  (he  )((uu(ir*     In  ve  iWk^Ml^y. 

V(tij|0  UU 

KATUKU. 

Hue  (iOAUIiUN,  l,«^. 
If  U9 
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FEE  SIMPLE  ESTATE. 

See  Bishop's  Lease. 
Compensation,  1. 
Dower,  1,  2. 
Settlement,  L 

FEME  COVERT. 
See  Prochein  Am,  1,  2. 

L  A  married  woman,  deserted  by  her 
husband  who  had  lef\  the  country, 
being  bequeathed  a  legacy,  61ed  a 
bill  for  the  payment  of  it,  without 
naming  a  next  friend,  or  making 
her  husband  a  party,  and  the  court 
having  permitted  her  to  amend  her 
bill  in  court,  by  naming  a  next  friend, 
and  making  her  husband  a  defend- 
ant, and  charging  him  to  be  out  of 
the  jurisdiction,  ordered  the  legacy 
to  be  brought  in,  and  the  interest  to 
be  paid  to  her,  with  liberty  to  apply. 
Johnston  v.  Kirhwood.      Page  484 

2.  An  application  to  have  a  consent 
made  a  rule  of  Court  for  the  pur- 
pose of  having  a  transfer  of  a  mar- 
ried woman's  reversionary  interest 
in  stock,  made  to  the  tenant  for  life, 
having  been  refused  by  the  Master 
of  the  Rolls,  the  Lord  Chancellor, 
on  appeal,  confirmed  his  Honor's 
order,  leaving  the  parties  to  file  a 
bill.  Box  V.  Box.  Page  605 

FERRIES. 

See  Injunction. 

FILING  CHARGE. 
See  Statute  OF  Limitations,  10,11. 


FINE. 

1.  A  fine  operates  on  all  the  cogni- 
zor  s  interest,  and  would  pass  con- 
tingent, as  well  as  vested  rights,  if 
the  intention  were  so,  and  the  use  of 
the  word  "  vested  "  does  not  show  a 
contrary  intention,  when  there  are 
also  the  words  ''all  estate,"  &c. 
Cole  V.  Sewell.  Page  344 

2.  Under  the  circumstances  of  this 
case,  a  share  of  the  estate  of  which 
the  fine  had  been  levied,  which  de- 
scended to  the  cognizor  as  heir-at- 
law,  after  the  levying  of  the  fine 
and  the  execution  of  the  deed  de- 
claring the  uses  thereof,  was  held  to 
be  included  in  the  fine,  and  subject- 
ed to  the  uses  thereof,  by  a  deed 
executed  subsequently  to  the  de- 
scent, for  the  purpose  of  confirming 
the  deed  declaring  the  uses  of  the 
fine.  R* 

3.  A  fine  by  a  tenant  in  tail,  though 
levied  with  a  diflferent  intent,  ope- 
rates, in  the  first  place,  to  confirm 
any  incumbrance  created  by  him  by 
a  voidable  conveyance.  Lhyd  v. 
Lloyd,  Page  592 

FINES. 
See  Bishop's  Lease. 
Renewal,  1,  2,  4. 
Trustee,  3. 

FORECLOSURE. 
See  Bankrupt,  1,  2. 

Statute  op  Limitations,  1,  4. 

I.  A.  being  indebted  to  B.  in  £400, 
conveyed  by  lease  and  release  cer- 
tain lands  of  which  he  was  seised 
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for  life,  to  a  trustee  "  id  trust,  om 
of  the  interest,  proceeds,  cr  mmiu} 
rent  thereof  to  piv  the  heatd  tvsxlT 
*'  and  also  the  pfreiniaiDs  <A  m^xy- 
nmce  on  the  life  of"  A,  for  ^-WJ, 
'*  and  also  to  pay  orer  to  B.  tlie  MiSd 
sum  of  £400,  with  le^  interef^  fruuu 
the  day  of  the  date  bereic^,  «l  \^ 
rate  of  £6  by  the  year,  iufi  ^m- 
year  until  the  same  ftluJl  be  pud 
off  and  discharged,  axid  from  lOid 
after  the  payment  tbeTe>uf  tb^j 
to  re-convey  to  A.  or  hi§  aww^i^r 
The  policy  was  assigDed  by  a  tiepa- 
rate  deed,  to  the  trustee  to  secure 
the  £400.  B.  filed  a  bill  1<^ 
foreclosure  and  sale.  Hdd,  tiiat 
he  was  not  entitled  to  a  sale  of  tb« 
lands,  but  only  to  hare  a  rec^^^^ 
appointed,  and  to  be  paid  oat  of 
the  annual  rents  and  profits.  J'oy- 
/or  T.  Emermm.  Page  '^5*5 

FORFEITURE. 


See  Ageitt,  1. 

Rekewal,  5,  6. 

GIFT. 

I 
See  SoLiciTOB,  3.  I 

I 

GRAFT.  1 

,  Renewable  leaseholds  having  been  | 
devised  by  a  testator  upon  trusts, 
one  of  the  trustees  obtained  a  renew- 
al of  the  lease  of  the  devised  bnds, 
and  a  new  lease  of  additional  lands 
in  one  lease,  at  a  bulk  rent  Held, 
that  quoad  the  additional  lands,  the 
new  lease  was  not  a  graft.  Ache- 
$(m  V.  Fair.  Page  208 


GUARDIAN. 

f^  P«ACTICK,  8. 

1.  A  xovtLer,  tesfaniHitary  guunlimi, 
ba^  uo  right  Up  bring  up  hor  oliild 
hi  a  f<f}igiori  difltf'ffjt  from  timt  in 
»bi<ij  t}i«f  child's  (aflKT  dli?<I,  bulng 
bik  fixed  raUii^m.     In  ro  //w«/. 

Pttgu  ara 

2.  A  j>*Tjyr/ii,  a  MMfiiJ)<^r  of  a  s«ic!t  cull- 
luy^ilitnimcUti^k  CAirMm  llrttlhntn, 
Imy'w^  htufti  tt|>|>oiiU<'d  hy  llici  Man- 
tArr,  giiardiarj  of  a  minor,  HhoNO 
(ktber  ba/i  Hvod  uiul  ditul  a  nioinbctr 
of  tb«  CUnnM  of  Kiiglttnil,  nml 
wb^/M;  motlmr  hod  coiitinuiMl  surh, 
and  liad  brought  up  tlm  minor  as  suoh 
(or  n*iv*m  years  aftur  Uia  father's 
d^fatb,  but  had  ihmi  dissiiiiUul  lu  iho 
Mu/J  s<fct,  and  liiid  from  timt  limo 
until  bf'T  di;af  h  <'diii:uU'd  the  minor  in 
the  tiffiets  of  the  wet,  wuN  romovod 
by  th<5  court  from  being  guardian. 

lb. 

3.  A  mother  carmot  appoint  a  testa- 
mentary guardian.  lb. 

liElIR. 
8ee  TfiUSTKE,  4. 

ILLEGITIMACY. 

See  Pabtition. 

IMPEACH. 
See  Contract,  2. 


INDEMNIFY. 

See  Annuity,  1. 
Dower,  1, 
Judgment,  3. 
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INFANT. 
See  Power,  4,  5, 

Psochehv  Abo,  1,  2, 
Renewal,  2, 

Statute  of  Limitations^  7* 

INJUNCTION. 
See  Liquidated  Damages,  L 
Partition. 

L  A  bill  for  an  injunction  to  restrain 
defendants  from  disturbing  plaintiff 
in  his  possession  of  ferries,  cannot 
be  sustained  as  a  possessory  bill, 
unless  there  be  an  averment  of  three 
years'  possession ;  a  statement  thai 
the  plaintiff  had  recorered  judg- 
ment against  one  of  the  defendants  in 
an  action  brought  for  disturbing  him 
in  the  enjoyment  of  the  said  ferries 
is  not  sufficient.  Hemphill  ?. 
M^Kenna.  Page  76 

2.  A  bill  containing  no  prayer  for  an 
answer  or  for  subpoena,  cannot  be 
sustained  as  a  common  bill  for  an 
injunction  upon  title.  lb, 

3.  A  plaintiff  in  applying  ex  parte 
for  an  injunction,  is  bound  to  state 
all  the  facts  fairly,  and  if  any 
material  one  be  suppressed,  it  is 
ground  for  dissolving  the  injunction 
with  costs  in  the  Court  below  and 
in  this  Court.  lb, 

INSPEXIMUS. 
See  Corporation,  3. 

INTEREST. 
See  Annuity,  1, 

Appropriation, 
Covenant,  1, 
Feme  Covert,  1. 
Statute  of  Limitations,  8. 


1.  The  interest  on  a  sum  of  £5000, 
(no  rate  being  specified)  was  be- 
queathed to  the  testator's  wife  for 
life,  in  such  terms  as  in  the  opinion 
of  the  Court,  to  give  her  priority 
over  all  the  other  legatees;  the 
wife's  jointure,  which  the  testator 
had  covenanted  to  pay,  exhausted 
the  interest  of  the  whole  fund  which 
could  have  been  applied  in  payment 
of  legacies,  and  was  received  by  the 
wife  during  her  life.  Held,  that  the 
wife's  representative  was  entitled,  in 
priority  to  the  other  legacies,  to  all 
the  arrears  of  interest  (computed  at 
the  rate  of  five  per  cent)  which 
accrued  during  the  wife's  Hfe. 
Sectu  eemble,  if  it  had  appeared  that 
the  other  legatees  had  been  intended 
to  take  the  £5000  by  way  of 
remainder  depending  on  the  wife's 
life  estate.    Pepper  v.  Bloomfield. 

Page  198 

2.  An  assignee  of  a  decree  in  a  fore- 
closure suit,  which  under  the  old 
practice  had  decreed  payment  of 
the  consolidated  sum  of  principal 
and  interest  then  due,  with  interest 
on  this  sum  until  payment,  having 
filed  a  bill  to  have  the  benefit  of 
this  decree,  was  held  to  be  entitled 
to  interest  upon  the  consolidated 
sum,  until  the  date  of  the  order 
(20th  of  April,  1837,)  changing 
the  practice,  and  from  that  period 
upon  the  principal  only.  Mont- 
gwnery  v.  Southv:eU,        Page  263 

3.  The  Court  will  not  carry  into 
eflfect  an  erroneous  decree;  there- 
fore, in  this  case,  the  plaintifif  having 
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fikd  his  bin  to  hate  die  benefit  of  a 
decree,  whidk  had  declared  a  portion 
well  charged  on  certain  lands,  and 
directed  interest  to  be  thenceforth 
calculated  upon  the  consolidated 
sam  of  principal  and  interest  then 
doe,  the  G>ort  refused  to  gire  him 
the  benefit  of  this  decree,  unless  he 
waiTed  his  right  to  interest  upon 
interest.  (/dmruU  r.  APXamara, 
Page  266,  n. 
4.  Hddy  under  the  circumstances,  that 
interest  was  not  payable  on  portions 
of  legacies  not  vested.  Shaw  v. 
M'Mahon.  Page  528 

INTERPLEADER,  BILL  OF, 
1.  In  order  to  make  a  proper  case  for 
a  bill  of  interpleader,  there  must  be 
a  clear  conflict  of  claims.     There- 
fore, where  A.  efiected  an  assurance 
for  £1700  on  the  life  of  B.,  and  B. 
effected  an  assiu^uice  for  £425  on 
his  own  life  with  the  same  company, 
and    then  by   deed  assigned   both 
these  policies   to  A.   upon  certain 
trusts   expressed   in   a  cotempora- 
neous  deed,  namely,  first  to  pay  A. 
certain  debts  due  to  him  by  B,  then 
to  pay  certain  other  debts  of  B.  and 
the  surplus  to  form  a  provision  for 
B's  daughters ;  and  upon  B's  death 
his    daughter,  his   son-in-law,  his 
adminbtrator,  and  the  executor  of 
A«  having  claimed  the  amount  of 
the  policies,  the  company  filed  the 
bill   of   interpleader,   shortly   after 
which   B*s   administrator   ifvilbdrew 
his  claim,    Hddy   that  as   to   the 
£1700    policy,  the  bill   was   im- 
properly filed,  and  should  be  dismis- 


sed ;  that  as  to  the  £425  policy  il 
was  properly  filed,  by  reason  of  tho 
claim  of  B*s  administrator,  but  thai 
the  suit  should  not  havo  boini  |H^r- 
sisted  in  aAer  the  withdrawal  of 
that  claim.  G/ynn  v.  Lock^. 
Pag^dl 

2.  The  deeds  assigning  the  policioa 
contained  no  declaration  that  AV 
receipt  should  be  a  ^ufTiciinit  di»« 
charge.  Heid^  that  this  ^na  no 
sufficient  reason  for  tho  coiW|Haiy*n 
refusal  to  pay  the  amoiiiU  to  AV 
executor.  iK 

3.  It  is  no  objection  to  a  bill  of  intrr^ 
pleader,  that  one  juirty's  right  i* 
legal  and  the  other  s  tHiuilablo»  but 
they  must  both  claim  th<»  Mtiit^  aulw 
ject  adversely,  not  ono  uudor  thi> 
other.  I^% 

4.  The  plaintiff  in  an  iutor)\l<Hid«»r  »uil 
may  bo  doprivinl  of  hisi  tH^t»%  aiu) 
may  be  decreed  to  |my  tht>  tHvut*  of 
those  defendants  who  havi>  act^l 
properly.  Dcfondant!i  who*  by  ^^^^ 
sisting  in  an  unfounihHi  olainu  havt^ 
caused  the  suit  to  b<»  jmH*iH»^UHl  with* 
may  be  diH^nnnl  to  j>ay  thi*  \HUkt»  of 
their  co-defendants  and  of  \h»  )4aiu^ 
tiff,  so  far  as  the  suit  waa  |m)|K^r)^v 
instituted.  /A« 

ISSUE  AT  LAW. 

See  Corporation, 
Partition. 

JOINT  TENANTS. 
See  Power,  9,  10,  11. 

JOINTURE. 
See  D0WER9  1. 
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JURISDICTION. 

See  Covenant,  1, 
Dower,  1, 
Redemption,  \, 
Ward,  1. 

JUDGMENT. 
See  Benefice,  2, 

Lien,  1, 

Priority,  1, 

Receiver,  2, 

Tail,  Tenant  In,  L 
1.  A.  in  1806,  mortgaged  the  lands  of 
G.  to  secure  £1000,  and  executed 
a  collateral  bond,  upon  which  judg- 
ment was  entered  in  Easter  Term, 
1806;  A.  in  1829,  granted  an 
annuity  of  £400  to  B.  out  of  his 
lands  of  T. ;  A.  by  his  will  devised 
the  lands  of  T.,  subject  to  an  annuity 
for  his  wife,  and  all  his  other  pro- 
perty to  trustees  to  sell  and  "  after 
paying  all  his  just  debts,  to  make  an 
equal  distribution  thereof  amongst 
his  younger  sons  and  daughters."  A. 
died  in  1833;  one  of  the  trustees 
died  in  As  life  time,  and  the  other 
renounced;  in  1834,  the  head  rent 
of  T.  being  in  arrear,  to  the  amoimt 
of  £850  Is.  3d.  and  the  landlord 
having  brought  an  ejectment  and 
marked  judgment,  B.  paid  off  the  ar- 
rear and  costs  of  the  ejectment ;  the 
£1000judgmentwa8not  revived  un- 
til 1839;  in  January,  1840,  B.  died, 
having  appointed  C.  his  executrix ; 
in  February,  1840,  the  wife  and 
younger  children  of  A.  in  pursuance 
of  a  previous  contract  with  B.  con- 
veyed the  lands  of  T.  to  C.  haben- 


dum, to  her,  her  heirs  and  assigns, 
free  from  incumbrances  created  by 
A.  except  three  judgments,  one  of 
which  was  the  one  above  mentioned, 
and  except  the  400/.  annuity;  the 
deed  recited  the  contract  with  B.  as 
for  a  sale  subject  to  the  annuity 
merely,  and  there  was  a  covenant 
for  freedom  from  all  incumbrances 
created  by  A.  Held,  that  the  sale 
being  by  the  younger  children  only 
without  the  trustees,  was  only  of  the 
estate  subject  to  the  debts,  and  that 
therefore  C.  was  bound  by  the 
£1000  judgment,  though  as  against 
a  purchaser,  the  9  Geo.  IV,  c.32,  s. 
3,  rendered  it  void  as  a  judgment. 
GameU  v.  ArmMirmg.  Page  449 
2.  Held,  also,  that  C.  by  purchasing 
the  inheritance,  had  lost  her  priority 
over  the  judgment  creditor  in  res- 
pect of  the  head  renU  Ih, 
Semble,  that  independently  of  the 
pohit  on  the  will,  the  true  construc- 
tion of  the  deed  was,  that  the  pur- 
chaser was  to  be  liable  to  the  judg- 
ment creditor,  but  that  the  grantors 
were  to  indemnify  him.  /^ 

LACHES. 
See  Renewal,  5,  6. 

LANDLORD. 

See  Agent,  1, 

Renewal,  5,  6. 

LAW    CHANGES    AND 
APPOINTMENTS. 

Page  165,479. 

LAW  COURT. 
See  Costs,  4. 
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LEASE. 

See  AcEyr,  2, 

Bishop's  Lease, 
CoRFomATiox,  1,4, 
LiariDATKD  Damages,  1 ,   j 
Pbo  I^ttesesse  Sro, 
Reicewal,  5, 
Will,  9.  , 


LEASE  AND  RELEASE 

See  Estoppel, 

Statute  of  Limitatioss,   IS. 

LEGACY. 

See  Appbopeiatioh, 
Feme  Coteet,  1. 
Intebest,  3, 
Satisfactiok, 
Will,?. 

LEGAL  ESTATE. 
See  DowEB. 

LETTERS. 
See  Statute  of  Fbaud8,3. 

LIEN. 

See  Benefice,  2. 

1.  The  lien  of  a  solicitor  upon  the 
de^s  of  his  client's  estate,  cannot 
prevail  against  a  judgment  creditor 
for  any  greater  amount  of  costs 
than  those  incurred  at  the  rendition 
of  the  judgment.  Blunden  v. 
Demrt.  Page  1 1 1 

2.  SembU.  Where  the  plaintiff  in  a 
suit  having  a  right  as  a  prior  incum- 
brancer to  the  production  of  the 


deeds  bv  the  solicitor,  insists  upon 
the  productioD,  the  solicitor  loses 
his  lien  upon  the  deeds.  Ih, 

LIFE,  TENANT  FOR. 

See  PowEE,  4, 
Teustee,  3. 

LIFE  ESTATE 

See  COMPEHSATIOII,  1, 
P0WEE,4, 

Sale  Undeb  Coubt,  1, 
Statute  of  Limitations,  2, 14, 
Will,  4,  6. 

LIQUIDATED  DAMAGES. 

1.  A  lessee  covenanted  not  to  do  a 
certain  act,  ^  under  the  penalty  of 
double  the  yearly  rent  herein  re- 
served; same  to  be  recovered  by 
distress  or  otherwise,  the  same  as 
said  yearly  rent."  Hdd,  to  be  a 
case  of  liquidated  damages,  not  a 
penalty;  and  an  injunction  to  re- 
strain an  action  on  the  covenant 
would  have  been  refused,  but  that  the 
ofler  by  the  plaintiff  to  abate  the 
nuisance,  and  pay  double  rent  during 
its  continuance,  was  accepted  by  the 
defendant.  Gerrard  v.  (/BeMy. 
Page  165 

2.  Even  if  the  reservation  in  the  lease 
had  been  ruled  to  be  a  penalty, 
relief  could  not  have  been  given 
except  upon  the  terms  of  the  nui- 
sance being  abated.  lb, 

LORDS,  HOUSE  OP. 

See  Costs,  3,  4, 
Solicitor,  1. 
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LUNATIC. 

See  Executor,  1, 
Receiveb,  1. 

1.  The  Committee  of  a  lunatic  is 
beneficially  entitled  to  the  savings 
from  the  lunatic's  allowance.  In  re 
Pcmmby,  Page  30 

2.  Order  for  the  transfer  of  a  convic- 
ted lunatic  confined  under  the  1  and 
2  Vic.  c.  27,  to  the  care  of  his 
committee.     In  re  M'DermatU 

Page  293 

MAINTENANCE. 
See  Power,  2,  3. 

MARRIAGE. 

See  Statute  of  Frauds,  1,  2. 
Ward,  1. 

MARSHALLING  SECURITIES. 
See  Bankrupt,  1. 

MASTER. 

See  Charity. 
Guardian,  2. 
Practice,  5,  6,8,  13. 
Receiver,  1. 
Renewal,  2. 

Statute  of  Limitations, 
5,  10. 

MASTER'S  REPORT. 
See  Receiver,  2. 

MERGER  OF  CHARGE. 
See  Portions,  4. 

MONEY. 

See  Petition. 


MORTGAGEE. 
See  Bankrupt,  3. 
Foreclosure, 
Statute  of  Limitations, 
1,  2. 

MOTHER. 
See  Guardian,  1,  2,  3. 

MOTION. 

See  Decree,  3. 
Practice,  16. 

NOMINE  PCENiE. 

See  Liquidated  DAMAGES,  1,2. 
Renewal. 

NOTARY  PUBLIC. 
See  Power,  4. 

NOTICE. 

See  Contract,  1. 
Covenant,  2. 

NUISANCE. 
See  Liquidated  Damages,  1, 2. 

OBJECTION  ABANDONED. 
See  Practice,  1 1. 

ORDER 
See  Receiver,  2. 

ORDERS  OF  COURT. 
See  Practice,  4. 

PARTIES. 

See  Covenant,  2, 
Feme  Covert,  1, 
Pleading, 
Practice,  18, 
Receiver,  3. 
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PARTITIOX. 

An  ejectment  having  been  brongbi  by 
four  co-paiceDers  ii«r  Umr  parts  of  m 
moietj  of  an  estate,  against  the 
0¥mer  of  the  otbennoiet}-  ,azid  defence 
having  been  taken  on  the  grtrand  of 
the  illegitimacy  of  the  pemais 
through  whom  the  lessors  of  the  plain- 
tiff claimed,  and  more  than  twen- 
ty years'  adverse  possessioPy  the 
jury  found  for  tiie  plaintifis,  subject 
to  points  saved,  upon  the  argument 
of  which,  the  court  above  gave  judg- 
ment for  the  lessors  of  the  plaintiff 
as  to  three-fourthsy  but  set  aside  the 
verdict  as  to  one-fourth;  a  new  eject- 
ment was  brought  as  to  this  one- 
fourth,  by  the  claimant  of  it ;  the 
same  defences  were  set  up,  and  a 
verdict  was  found  for  the  plaintiff, 
but  a  bill  of  exceptions  being  taken 
by  the  defendant,  a  new  trial  was 
directed,  in  which  the  defendant 
admitted  the  pedigree,  and  only 
relied  on  the  adverse  possession,  and 
a  verdict  was  found  for  the  plaintiff, 
and  was  confirmed  by  the  court 
above ;  a  bill  was  then  filed  by  the 
co-parceners  against  the  defendants 
at  law,  for  a  partition  and  an  account 
of  mesne  profits,  and  the  defendants 
set  up  the  old  defences  of  illegiti- 
macy and  adverse  possession.  Heldy 
that  the  plaintiffs  were  entitled  to  a 
decree  without  an  issue  at  law. 
Sectis  $mnhU^  if  the  pedigree  had 
not  been  admitted  at  the  last  trial, 
and  the  question  there  had  not  been 
the  same  as  in  the  first  case  and  the 
present  suit,  as  the  partition  would 


operate  as  a  perpetual  injunction. 
aSmU'wam  v.  ITSwemy.  Page  486 

PEDIGREE. 
See  Partitiok. 

PERPETUAL  INJUNCTION. 
See  Partition. 

PERPETUITY. 

See  Bishop's  Lease. 

PER  CAPITA. 

See  Will,  4. 

PERSONALTY. 
See  Power,  7. 

PETITION. 

An  application  to  draw  money  out  of 
court  must  be  made  by  petition.  In 
re  PonMonby.  Page  30 

PLEADING. 

See  Account, 

Injunction,  1,  2, 
Interpleader,  1,  3, 
Prochein  Ami,  1. 

On  a  mere  quesuon  as  to  the  construc- 
tion of  an  instrument,  no  persons 
should  be  parties,  except  those  who 
claim  under  the  instrument.  It  is 
better  to  leave  other  parties,  who 
may  turn  out  to  be  necessary  par- 
ties, to  be  brought  before  the  court 
by  supplemental  bill.  Alhway  v. 
Allatcay.  Page  609 
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POLICY  OF  INSURANCE. 

See  Annuity,  2, 
Foreclosure, 
Interpleader,  1,2. 

PORTIONS. 

1.  By  settlement  on  the  marriage  of  J. 
K.  the  younger,  lands  lo  which  his 
father,  J.  K.  the  elder,  was  entitled 
absolutely,  were  conveyed  to  trustees 
upon  trust,  to  permit  and  suffer  J. 
K.  the  elder,  and  his  heirs  and  as- 
signs, to  take  the  rents  until  the 
death  of  J.  K.  the  younger,  then  to 
secure  a  jointure  of  £300  a  year  to 
the  intended  wife,  notwithstanding 
J.  K.  the  elder  might  be  living; 
then  there  was  a  power  to  raise 
£4000  for  the  younger  children  of 
the  marriage,  to  be  paid  to  the  sons 
at  twenty-one,  and  to  the  daughters 
at  twenty-one  or  marriage,  *^  if  such 
respective  times  of  payment  happen 
after  the  death  of  J.  K.  the  younger, 
but  if  before,  then  within  three  ca- 
lendar months  after  the  death  of  the 
said  J.  K.  the  younger,  and  not 
before  or  sooner,  unless  with  the 
consent  of  the  said  J.  K.  the  elder, 
if  living,  and  if  dead,  of  the  said  J. 
K.  the  younger."  J.  K.  the  elder 
having  died,  and  having  devised  the 
lands  to  his  son  A.,  J.  K.  the 
younger  appointed  £3,960  to  a 
child  who  had  attained  twenty-one. 
Jffeldy  that  the  appointee,  with  J.  K*s. 
consent,  could  raise  the  portion  in  J. 
K's.  life  time.     Kdli/  v.  Keilt/. 

Page  334 

2.  J.  C,  on  his  marriage,  conveyed 


estates  to  the  use  of  himself  for  life, 
remainder  to  trustees  for  a  term  of 
years,  and  subject  thereto  to  his  first 
and  other  sons  successively  in  tail 
male,  with  remainder  to  himself  in 
fee  ;  the  trusts  of  the  term  were,  that 
if  there  should  be  one  or  more  child 
or  children  of  the  marriage,  "besides 
an  eldest  or  only  son,"  £8000  should 
be  raised  <<  for  the  portions  of  all 
and  every  such  child  or  children,  not 
being  an  eldest  or  only  son,  as  afore- 
said." There  were  two  daughters 
but  no  son  of  the  marriage ;  ffdd^ 
that  the  £8,000  was  not  raiseable. 
WalcoU  V.  Bloamfield.      Page  577 

3.  J.  C.  by  his*will  directed  that  bis 
estates  should  descend  as  they 
wouldif  hehaddied  intestate;  Semble, 
the  daughters  taking  as  co-heiresses, 
neither  of  them,  even  if  the  £8,000 
had  been  raiseable,  could  claim  any 
portion  of  it  out  of  the  moiety  of  the 
estate  which  descended  to  the 
other.  lb. 

4.  Frame  of  settlements  in  cases 
where  daughters  are  or  are  not  in- 
tended to  take  portions  or  additional 
portions,  where  there  is  no  male 
issue.  lb. 

POSSESSORY  BILL. 
See  Injunction,  1. 

POVERTY. 
See  Prochein  Ami,  2. 

POWER. 

See  Trustee,  5. 
Will,  4,  6. 


INDEX  TO  THE  PRINCIPAL  MATTERS. 


637 


1 .  A  person  having  a  power  of  appoint- 
ing a  sum  of  money  among  his 
younger  children,  by  his  will  recit- 
ing the  power,  bequeathed  as  follows, 
"  I  leave  and  bequeath  unto  my  said 
daughter  Harriet,  a  further  sum  of 
£200  to  have  me  properly  buried, 
and  to  pay  what  small  debts  I  may 
owe  at  my  decease."  Held,  that 
this  was  a  bad  appointment,  and  that 
the  £200  should^  go  as  if  unappeint- 
ed.     Hay  v.  Watkins.      Page  157 

3.  By  settlement  on  the  marriage  of  J. 
C,  certain  fee-simple  lands  were 
conveyed  to  J.  C.  for  life,  and  after 
his  decease,  to  such  of  his  children 
by  his  wife  C.  C,  as  he  should  by 
deed  or  will  appoint,  and  to  their 
heirs  and  assigns,  and  for  default  of 
such  appointment,  to  the  children 
equally.  J.  C  having  had  several 
children,  devised  these  lands  and 
others  to  C.  C.  for  life,  upon  condi- 
tion that  she  should  maintain,  sup- 
port, and  educate  the  children,  and 
after  her  decease  to  his  son  John. 
Heidi  that  the  gift  to  the  wife  was 
void,  but  the  trusts  in  favor  of  the 
children  valid,  and  that  the  gift  of 
the  remainder  to  the  son  was  good, 
the  execution  of  the  power  being 
only  void  as  to  the  excess  in  the  gift 
to  the  wife,  and  not  in  toto.  Cro- 
zier  V.  Crozier,  Page  294 

3.  Semhle,  The  trust  for  the  main- 
tenance of  the  children  out  of  the 
other  lauds  would,  if  it  had  taken 
effect,  have  raised  a  case  of  election 
against  them ;  secut  as  to  the  trust 


for  maintenance  out  of  the  lands  the 
subject  of  the  power,  lb. 

4.  A.  being  tenant  for  life  of  certain 
lands,  remainder  to  B.  his  daughter 
in  fee,  articles  were  entered  into  on 
the  maiTiage  of  B.  when  an  infant^ 
with  C.  an  adult,  for  a  settlement  of 
her  reversion,  and  it  was  provided 
that  the  tnistees  should  have  power, 
with  the  consent  of  B.  and  €•  to  sell 
the  "  said  lands  of  the  said  B."  the 
produce  to  be  laid  out  in  land  to  be 
settled  to  the  uses  therein  before 
declared ;  in  the  settlement  executed 
on  B's.  attauiing  twenty-one»  A. 
joined  B.  in  the  conveyance  to  the 
trustees,  and  the  estate  was  limited 
to  the  use  of  A.  for  life,  remainder 
to  the  uses  declared  by  the  articles ; 
and  a  power  was  given  to  the  trus- 
tees to  sell,  with  the  consent  of  B. 
and  C. ''  the  said  B's.  estate  and  in- 
terest" in  the  said  lands,  the  pro- 
duce to  be  laid  out  in  land^  to  be 
settled  to  the  uses  therein-before 
declared,  and  C.  covenanted  that  he 
and  B.  would  levy  a  fine:  Held, 
that  this  power  authorised  a  sale  of 
the  reversion  in  A's.  life  time,  and 
consequently  a  sale  with  his  consent 
of  the  entire  estate,  making  him  an 
allowance  for  his  life  estate,  accord- 
ing to  a  notary  public's  calculation. 
Blacktcood  V.  Borrowes.   Page  459 

5.  Though  B.  was  not  bound  by  the 
articles,  C.  was,  and  they  were  there- 
fore to  be  considered  the  binding  in- 
strument. H. 

6.  The  cestuis  que  trust  in  such  a  case 
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are  entitled  to  have  the  trastees  cog- 
nizant of  and  consulted  as  to  the  sale, 
but  if  the  trustees  subsequently  adopt 
the  sale,  and  it  is  acted  upon,  and 
the  money  is  received,  the  court 
is  in  the  habit  of  confirming  the  sale. 

Ih. 

7.  The  authorities  as  to  a  power  being 
merely  a  power  of  election,  do  not 
apply  to  cases  where  the  property  to 
be  appointed  is  personalty.  Allo^ 
way  V.  AUattay.  Page  509 

8.  SembUf  even  in  the  case  of  real 
estate,  where  there  is  a  power  to  give 
a  fee,  the  donee  can  give  a  less  estate 
at  least  where  the  words  ''shares 
and  proportions*'  are  used.  Ih. 

9.  A  testator  having  by  his  will  charg- 
ed £6,000  on  his  estate,  and  direct- 
ed the  same  to  be  paid  to  and  among 
such  of  his  younger  children,  in  such 
shares  and  proportions  as  his  wife 
should  appoint,  and  the  wife  having 
by  her  will  directed  R.,  the  inheritor, 
to  ''give  three  of  the  £6,000 1  wish 
to  have  given,  to  the  two  elder  girls," 
it  was  Held,  that  the  appointees  took 
as  tenants  in  common,  and  not  as 
joint  tenants,  and  that  the  remain- 
hig  £3,000  went  among  all  the 
objects  of  the  power  equally.       Ih, 

10.  The  appointor  might,  by  showing 
such  an  intention,  have  made  the 
appointees  joint  tenants,  or  exclud- 
ed them  from  a  share  of  the  residue. 

lb. 

11.  Had  there  not  been  any  appoint- 
ment, the  children  would,  senible, 
have  taken  in  default  of  appointment, 
and  as  tenants  in  common,  Jl, 


POWER  OF  ATTORNEY. 
See  Agent,  2. 

PRACTICE. 

See  Costs,  6, 
Dbcreb,  2.  3, 
Feme  Covert,  1, 
Interest,  2, 
Trustee,  5. 

1.  In  general  amending  a  bill  is  a 
waiver  of  exceptions  to  the  answer, 
but  under  the  order  of  13th  June, 
1730,  the  defendant  in  such  case 
was  boimd  to  answer  not  only  the 
amendments,  but  also  the  exceptions. 
Bummghs  v.  APCreigkt     Page  94 

2.  The  plaintiff  is  not  entitled  as  of 
course  to  a  decree  for  an  accotmt, 
when  the  defendant  does  not  appear, 
but  he  must  make  out  his  case. 
Hayei  v.  Brierley.  Page  163 

3.  The  general  order  of  the  22nd  of 
June,  1842,  is  not  to  have  theefiect 
of  involving  the  plaintiffs  in  the 
account  of  the  sums  due  on  incum- 
brances puisne  to  their  demands. 
Davis  V.  Rotcan.  Page  154 

4.  The  orders  of  27th  March,  1843, 
are  not  retrospective.  Page  \66 

5.  The  court  will  not  decide  a  ques- 
tion of  election  which  depends  upon 
the  fact,  whether  Scotch  estates  did 
or  did  not  pass  under  the  will,  with- 
out directing  an  enquiry  before  the 
Master,  as  to  the  effect  under  the 
Scotch  law,  of  the  will  upon  the 
Scotch  estates.     JITCall  v.  Al'Ca//, 

Page  184 

6.  The   court,    in   referring    it   to  a 
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Master  to  settle  a  case  for  a  eown 
of  law,  will  not  antlionze  kni  to 
issue  a  commission  to  yiaminr  wit- 
nesses to  ascertain  fivts  to  be  staled 
in  the  case,    ^off!^  ▼.  GmmtL 

P^I97 

7.  Practice  in  settling  a  caseiniulfing 
a  question  of  ecckaiastical  kw.    Ik, 

8.  The  custom  of  ^ipointing  Mas- 
ters committees  of  Imalicsy  and 
guardians  of  minors,  disainworcd  oC 
In  re  Doolam.  Page  232 

9.  It  is  a  matter  of  comse,  to 
with  costs   a  petition   of 
presented  while  the  decree  is  still 
on  minutes.    Malome  t.  GtrogfUy. 

Page  235 

10.  It  18  not  necessanr  that  both  the 
counsel  who  certify  iat  a  rehearing 
should  have  been  engaged  in  the 
case  on  the  original  hearing.        lb. 

11.  When  counsel  at  the  original 
hearing  abandon  an  €kiec6aa  as  to 
parties,  or  as  to  proof  of  a  document, 
the  same  objection  cannoi  be  made 
on  the  rehearing.  Ih. 

12.  On  a  rehearing,  no  point  not  spe- 
dfied  in  the  petition  can  be  relied 
on  b J  the  petitioners.  76. 

13.  When  a  gift  is  made  to  a  class  of 
persons,  and  circumstances  connect- 
ed with  the  individuals  are  in  dis- 
pute, it  is  contrary  to  the  practice  of 
the  court  to  decide  the  points  of  law, 
previously  to  a  reference  to  and  re- 
port by  the  Master,  as  to  the  state 
of  the  class.    Kimberley  r.  Tew, 

Page  366 

14.  Counsel  for  a  trustee  of  poperty 
for  the  separate  use  of  a  woman. 


(«ho  ippon  W  eooBsel)  cannot  be 
heard.     Crm^r^  t.  aSmOkmu 

P^410 

1-5.  Entering    as    read,    endenoe  to 

pvove  a  case  not  opened.  Ik, 

16.  A  motion's  baviag  tike  cftct  of 
postpoaiiig  Ae  htaung  of  a  canse, 
is  not  a  reason  why  it  ihorid  not  be 

at  the  RoDs,  even  tikoog^  the 
be  in  the  Lord  Chaneelloi^s 
bst,  and  this  court  will  not  entertain 
such  a  motion  when  the  canw  is 
called  on.     Crmt^ord  t.  SbtiL 

P^412 

17.  Practice  as  to  Ae  oider  of  heaung 
coonseL  Taylor.  Ta^.Fm^ ^2 

18.  Where  an  objection  for  want  of 
parties  is  clearly  amenable^  tike  plain- 
tiff shoold  not  set  down  tike  canse 
under  the  47th  order.  WkUde  t. 
HM'Usy,  Pi^  430 

19.  The  plaintiff  is  not  entitled  as  of 
course,  lo  a  decree  against  a  party, 
against  whom  the  bill  has  been 
taken  ^ro  oomfeno ;  the  case  must 
be  made  out  against  him.  Lhyiw. 
LUyd.  Page  592 

PRIOR  INCCMBRANCER. 

See  Ahsuitt,  1, 
Costs,  % 
DowsR,  1, 
Fixe,  3, 

LlEH,  2, 

Statute  of  Limitations, 
%  10, 12. 

PRIORITY. 
See  Ihterbst,  1. 
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Judgment^  2, 
Receiver,  2, 

Statute  of  LiiiiTATioNs, 
10,  12. 

1.  F.  in  1791,  and  D.  in  1813,  having 
obtained  judgments  against  A.,  A. 
in  March,  1814,  granted  to  F.  cer- 
tain lands^  upon  trust  to  receive 
thereout  an  annuity  of  £500  a  year, 
in  order,  amongst  other  purposes,  to 
pay  the  interest  on  his  judgment, 
and  to  accumulate  a  fund  for  pay- 
ment of  the  principal ;  then  A.  in 
November,  1814,  by  a  deed  to 
which  F.  was  a  party,  granted  to  R. 
an  annuity  of  £100  a  year  for  A's. 
life,  out  of  the  same  lands,  and  F. 
agreed  that  his  annuity  should  be 
postponed  to R's.  A.  died;  D.  then 
filed  a  bill  on  foot  of  his  judgment, 
and  obtained  a  decree  for  a  sale: 
Held,  that  F.  was  not  precluded  by 
the  deed  of  March,  1814,  from  set- 
ing  up  in  this  cause  his  judgment 
as  a  prior  charge  to  D's.  but  that  in 
consequence  of  the  deed  of  Novem- 
ber, 1814,  he  was  a  trustee  of  that 
priority  for  R.,  until  R.  was  paid  the 
arrears  of  his  annuity,  to  the  extent 
of  A's  security,  and  then  for  A.  him- 
self.    Drought  v.  Jones.   Page  378 

2.  The  decree  was  enrolled,  and  con- 
tained this  clause : — "  and  the  said  R. 
waiving  all  right  of  priority  against 
the  said  D.*'  Held^  that  though 
this  was  stated  to  have  relation  to 
only  a  particular  ground,  upon 
which  priority  was  claimed  by  R. 
over  D.  the  generality  of  the  expres- 
sion could  not  be  curtailed,  and  the 


priority  which  R.  had  through  F. 
was  transferred  to  D.  lb. 

PROBATE. 

An  intestate's  administrator  died  in 
England,  and  his  will  was  proved 
in  Ireland,  to  enable  his  executors 
to  take  out  administration  de  bonis 
non  to  the  intestate,  which,  however, 
they  did  not  obtain.  Held,  that  the 
costs  of  probate  were  not  chargeable 
against  the  intestate's  estate.  Lang- 
ford  V.  Mahxmy.  Page  317 

PROCHEIN  AMI. 
See  Feme  Covert. 

1.  A  feme  covert  and  infants  as  co- 
plaintififs  by  the  same  next  fiiend 
filed  a  bill  in  vacation ;  the  defend- 
ant filed  a  demurrer  within  tbe 
month  allowed  by  the  rules  of  the 
court,  and  at  the  time  of  filing  it, 
served  a  notice  on  the  plaintifif  that 
he  would  apply  on  the  sitting  of  the 
court  to  have  the  proceedings  stayed, 
until  security  for  costs  were  given, 
or  the  next  friend  changed.  HM^ 
that  no  such  step  had  been  taken  by 
the  defendant  as  to  prevent  his  mak- 
ing this  application.  Drinan  v. 
Mannix,  Page  87. 

2.  Held  also,  that  though  poverty  is 
not  a  sufficient  objection  to  the  next 
friend  of  an  infant,  (see  Alexander 
V.  Toumley,  6  Sc.  N.  R.  452)  yet 
that  the  feme  covert  and  the  hifant 
having  the  same  next  friend,  the  pro- 
ceedings  might  be    stayed.      The 
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iBBt  eidier  be  fm«i 
as  to  all  the  pmies  cr  aot  M  aO. 

FL 

PRO  COXFESSO. 
See  Pkactics,  19. 

PRO  DTTERESSE  SCO. 

A.  claimed  land  nidcr  a  vaU  Icue  o^ 
1735,  and  ondera  \tmat  oT^  aanfr 
and  other  landi.  Bade  a  1»1  hr 
C.  the  ovner  of  onlj  ame  ^M  of 
the  estate,  the  other  two 
Tested  in  B^  hot  C. 
a  lenewal  of  tike  vhoie,  and  actiag 
as  the  ovner  of  it;  W  adecvBe,  B.§ 
right  to  the  maiiiiiai,  tvo-thnds 
was  eital^ihed,  sabyect  10  dbe  ksKs 
subsisting  in  1%04.  A  vas  not  a 
pan  V  to  the  sot,  b«t  afipfied  after 
the  decree  to  be  exandned  ff7»  m- 
Itffvn^fiMy  as  tohtf  title  nnder  the 
leases  of  17^5  and  IB3I,  bat  was 
onlv  allowed  this  uftm  Ian  eoosent- 
ing  to  his  beimg  aade  a  dfjfndmi, 
and  being  bosad  hw  die  decree  and 
other  piocxedM^  ^T^C^,  that  under 
thb  Older,  he  eowld  not  set  op  bis 
title  ander  the  ksae  of  1831,  and 
that  he  conid  not  bare  the  order 
taried  to  enable  Mob  to  do  this ;  and 
that  to  hare  relief  a^unst  C.  be 
most  i"*T**^«^  a  new  suit.  P^  r. 
Cwmm.  Page  31^1 

PROnSIOKAL  ASSIGNEE. 
See  BAJFKBrrr,  3. 

PCBUC  BODY- 
See  Tarsm,  1. 

PUISNE  INCUMBRANCER 
See  PftACTfCK,  3, 


PURCHASE  MONEY. 
See  CoyrmACT,  1. 

COTESLAST,  4. 

SaIX  I3DCS  COOKT,  I. 

PURCHASER. 
Sse  Dovxa,  ]. 

JcDcxETT,  1,:2«  X 
Saix  r3ci>cK  CorvT,  2» 
Statcts  or  LnnrTAWOSBi^  4. 
Tail.  Tcsaxt  nt,  1, 

REAL  ESTATE. 
SeePowsx,^. 

RECEIPT, 
See  l!rrcBPLSAMiL :{. 

RECEIVER. 

See  Stattte  or  LivitnTt^NSc^  h^. 

1.  A  FKxmr  hsriEfe^  Sf|iib<4  ll^  l^ 
coort  for  a  fieMy«c«  »*»  tlie  >t««rr 
as  to  the  ^JbclitT  <!ifr  a  bUMyiij^  l|^ 
renew  the  Waoe  of  the  Iwii^  y^HE^ 
whidi  the  ivcerrw  w«s  SffKiiaKJl, 
waa  ordered  to  par  the  oioas  rf  ^ 
enqoiry,  n»  be  kul  wiM  |ww<m^ 
applied  to  the  cvouamei^  tii  aniln^ 
the  appficatMHi  to  the  ciMit.     H  ti^ 

-2.  The  coii£tiooal  ovier 
isBoed  in  the  first  i 
cation  iix  a  receiver,  amder  4  i^  f^ 
Wm.  IV.  c  5$»  did  nac  g^  ^e 
jadgroent  cretfitor  fnxkw  aver  tfe 
assignees  of  ^be  debtor 
an  art  f/  bankripccT  i 
between  the  times  of  < 
conditional  and  the  i 
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uor  had  the  subseqaent  orders  rela- 
tion back  to  the  conditional  order. 
Semble,  the  order  confirming  the 
Master's  report  was  the  order  con- 
templated by  the  act.  Burt  v.  Ber- 
nard. Page  271 
3.  Where  a  receiver  has  not  accounted 
within  the  proper  time,  his  fees  may 
nevertheless  be  allowed  to  him  upon 
the  consent  of  the  parties  in  the 
cause,  if  they  be  competent  to  con- 
sent; but  where  some  of  them  are 
minors  this  cannot  be  done.  Deoie 
v.  BeUly.  Page  441 

RECOVERY. 

See  D0WBR9  I. 

Shiftino  Use,  1. 

REDEMPTION. 

See  Annuity,  2. 
Contract,  1. 

1.  Though  the  court  in  giving  relief 
in  redemption  suits  in  ejectment 
cases,  is  confined  within  the  limits 
of  the  statutes,  still,  within  those 
limits,  the  ordinary  equitable  juris- 
diction may  be  exercised.  Malone 
V.  Qeraghtff.  Page  235 

2.  Parties  having  merely  equitable 
interests,  such  as  an  equitable  mort- 
gagee of  the  tenant's  interest,  may 
maintain  a  redemption  suit.  lb, 

3.  Though  in  general  the  landlord  is 
entitled  to  his  costs,  the  court  may 
compel  him  to  pay  aU  the  costs.  Ih. 

REGISTRY. 

See  Statute  of  Limitations,  2. 


REHEARING. 
See  Practice,  9,  10,  11,  12. 

RELATION. 
See  Benefice,  2. 
Receiver,  2. 
Sale  Under  Court,  2. 

RELEASE. 

1.  A  release  to  one  trustee  in  respect 
of  a  breach  of  trust  committed  in 
the  investment  of  the  trust  funds, 
HM  to  be  a  release  to  the  other 
trustee,  the  release  operating  here 
as  an  acceptance  of  the  securities 
upon  which  the  funds  had  been  in- 
vested. Blackwood  V.  Borrowet. 
Page  459 

RELIGION. 
See  Guardian,  12. 

REMAINDER. 

See  Interest,  1. 

Power,  4. 

Satisfaction,  4. 

Will,  7. 
I.  An  estate  was  settled  by  deed  on  A. 
B.  and  C.  for  life  as  tenants  in  com- 
mon, remainder  to   their  first  and 
other  sons  respectively  in  tail  male, 
with  cross  remainders  among  them 
and  their  issue  male  in  like  man- 
ner, remainder  to  their  daughters 
respectively,  as  tenants  in  common 
in  tail  general,  remainder,  ''  in  case 
one  or  two  of  the  said  A.  B.  and  C. 
should  happen  to  die  teithout  issue 
of  her  or  their  bodies,  then  as  to 
the  share  or  shares  of  such  one  or 
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twoy  SO  dring  mitiami  iumg,  to  the 
use  of  aQ  and  eTery  the  daughter 
and  dan^ters  of  soch  surriTor  or 
siiiiiiuff%*'  aks  tottnts  in  common  in 
taiL  lidJ,  that  the  limitation  to  i 
the  daoghien  of  the  sunivors  was  : 
a  good  coDtingent  remainder,  and  ' 
that  the  word  "  sonriTors"  mast  be 
construed  "  othen,"  and  that  there- 
iiofe  the  dao^ters  of  one  of  the 
tenants  for  life  who  did  not  survive, 
were  entitled  to  the  estate  on  the 
other  tenants  for  life  dying  without 
having  had  issue.  Coie  v.  Setceii, 
Page  344 
2.  Remoteness  does  not  affect  the 
the  validity  of  a  contingent  remain- 
der, n. 

REMOTENESS. 
See  Remainder,  2. 

REVERSION. 
See  Power,  4. 


RENEWAL. 

Sec  Graft. 

Trustee,  3. 
1.  A.  being  tenant  under  the  fee,  of 
certain  lands,  for  lives  renewable  for 
ever  at  a  fine  of  £15  on  the  fall  of 
each  life,  and  B.  being  his  sub-les-  4. 
see  of  the  same  lands,  under  two 
leases  for  lives  renewable  for  ever, 
at  a  fine  of  £7  10s.  on  the  fall  of 
each  Hfe  in  each  lease,  and  a  penalty 
of  £1  per  month  for  not  renewins^ 
on  the  Cdl  of  each  life.  B.  pfir- 
chased  the  fee.    There  was  no  re- 


newal by  either  party  for  aK>iit  tilW 
years.  Under  such  oii\*uukHtAiK^H» 
it  is  Semb/e  to  hv  pn^sunKHl  th»l  tho 
parties  had  come  to  an  armii^'ni^ml 
not  to  require  rene\^al'<  or  )mytu«»til 
of  the  tines.     In  n>  ( WMi«#x^% 

.  The  person  deriving  uudor  II,  W\\\^ 
a  minor,  the  ponii>n  dt^riviui;  undw 
A.  presenltHl  a  jH'tition  \W  n>lVrv>m'0 
as  to  what  was  duo  for  ri'ut»>ftal  imhH 
septennial  tines  and  obtaiu«H)  (Ml 
order  for  that  purp^vno.  Not  Wi>i^ 
able  to  proi'tH^i  on  thin  i^xWn  t^ 
presented  anothor  |H)lUioiu  iu  \^hwh 
he  inserted  a  pravov  fv»r  a  iv(i*vvMc\* 
as  to  what  wan  duo  for  ivnowal  tiuvvi 
and  penal  rents  but  tho  i»uWi'  umivW 
thereon  was  in  tho  suuuo  tc^uu  aa* 
the  fonner  onlor,  aiul  lUU  u\^  \uv>*k- 
tion  penal  ivula,  Hv^t4  that  ths> 
Master  was  not  juAHtitsI  uudcv  thv* 
order  in  n>|>orliu^  iho  aiuouut  ^^t"  thv^ 
penalties  duo.  lu  hucU  a  ca^K^  ih^ 
court  would  not  gratit  auch  a  xvlk^'- 
ence  u})on  )>etition.  but  wo^UI  tv- 
quire  a  suit  to  be  in^j^titut^.  i^ 

As  a  general  ruUs  peiuUtW«  wWn 
incurred  must  be  (^id  by  a  liHMttil 
seeking  a  renewal,  but  cirvumslatt- 
ces  may  take  a  case  out  of  the  rui^ 

ilk 
The  legal  estate  not  beiw  id  a 
landlord  does  not,  mmJUg,  dnenotk 
him  to  any  fines  or  penalties.  i^. 
A  lease's  being  in  seftlemenc  dMs 
not  alter  the  landlonfs  right  to  fht 
l^enefit  of  a  forfeiture  of  fht  n^ 
of  rcmewal  by  the  tawBrt's  Imrim 
r^««i/e^  f.  B^md.  PageaW 
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6.  If,  after  a  forfeiture  has  been  incur- 
red, the  landlord  declare  himself 
willing  to  renew,  upon  condition  of 
of  the  tenant's  using  expedition, 
this  waiver  does  not  set  the  matter 
open  again  ab  initio,  and  the  tenant 
must  use  the  utmost  diligence  in 
taking  advantage  of  it,  otherwise  his 
right  will  be  again  closed.  lb. 

RESIDUARY  DEVISE. 
See  Will,  3. 

REVIVAL. 

See  Judgment,  I. 

REVIVOR,  BILL  OF. 
See  Statute  of  Limitations,  15. 

REVOCATION. 
See  Will,  1,  2,  11. 

ROLLS. 

See  Practice,  16. 

SALE  UNDER  COURT. 
See  Tail,  Tenant  in,  1. 

L  In  a  purchase  of  a  life  interest  un- 
der the  court,  where  the  life  drop- 
ped after  the  rule  «m  to  confirm 
the  report  of  the  sale  had  been  ob- 
tahied,  and  before  it  could  be  made 
absolute.  Held,  that  the  purchaser 
was  bound  to  pay  the  purchase 
money.     Vesei/  v.  Eltcood.  Page  47 

2.  In  sales  under  the  court,  the  title 
of  the  purchaser  has  relation  back 
to  the  time  of  the  bidding,  as  in 
sales  out  of  the  court  it  has  to  the 
date  of  the  contract.  Ih. 


SALE  BY  CESTUIS  QUE 
TRUST. 

See  Judgment,  I. 

SALE  BY  TRUSTEES. 

See  Power,  6. 

SATISFACTION. 
See  Portions,  3. 

1.  The  doctrine  of  satisfaction  does 
not  apply  to  a  gift  by  a  father  to 
his  daughter,  when  he  had  in  his 
hand,  by  permission  of  an  executor, 
a  legacy  bequeathed  to  the  daughter 
by  the  executor's  testator.  Achuon 
V.  Fair.  Page  208. 

2.  Semhle,  it  was  established  in  Wil- 
liams V.  Duke  of  Bolton^  1  Dick. 
405,  et  ante  p.  587,  n.  that  a  rent 
charge  may  be  a  satisfaction  for  a 
gross  sum  by  way  of  portion.  Wal- 
cott  V.  Bloomfield,  Page  577 

3.  B.  by  his  will  of  the  4th  of  June, 
1763,  bequeathed  to  M.  £2000,  and 
devised  to  her  £200  a  year  for  life, 
charged  upon  his  lands  in  Y. ;  sub- 
sequently by  deed,  of  the  lOth  of 
June,  1765,  B.  demised  certain  of 
his  lands  to  L.  for  99  years,  for  the 
use  of  B.  for  life,  and  then  to  raise 
and  pay  unto  the  said  M.  £300  a 
year  for  life,  for  her  separate  use ; 
the  deed  containing  a  power  to  B. 
to  revoke.  B.  died  in  July,  1765, 
without  having  expressly  revoked,  or 
altered  the  will  or  deed.  Held^ 
that  M.  was  not  entitled  to  the  dou- 
ble provision  made  for  her  by  the 
will  and  deed,  the  provision  of  the 
deed  having  adeemed  and  satisfied 
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the  provisious  by  the  will,  so 
that  M.  had  no  interest  whatsoever 
under  the  same.  Williams  v.  Duke 
of  Bolton.  Page  587,  n. 

4.  Same  decree  in  respect  of  P.  (who 
was  similarly  provided  for  by  will 
and  deed,)  except  that  she  was  not 
to  be  barred  of  her  interest  in  the 
estates  of  the  said  testaior,  by  way 
of  remainder  given  her  by  the  said 

will.  n. 

SCHEME. 
See  Charity. 

SCOTCH  LAW. 
See  Practice,  6. 

SEE. 
See  Bishop's  Lease. 

SELECTION. 

See  Power,  7,  8. 

SEQUESTRATION. 
See  Benefice,  2. 

SETTLEMENT. 

See  Election. 

Power,  2,  4,  5. 

Portions,  1,  2,  4. 

Statuteof  Limitation8,13. 

Tail,  Tenant  in. 

Trustee,  3. 
1 .  By  a  deed  of  settlement  the  lands 
of  A.  which  were  freehold,  were 
settled  by  T.  on  J.  and  his  issue 
in  strict  settlement,  with  an  ultimate 
remainder  to  "  H.,  his  heirs  and 
assigns,**  and  the  lands  of  B.  which 


were  partly  freehold  and  partly  chat- 
tel were  settled  on  T.  for  life,  "  and 
from  and  after  the  decease  of  the 
said  T.,  to  the  several  uses,  intents, 
and  purposes  as  is  hereinbefore  ex- 
pressed and  declared  respecting  the 
said  lands  of  A.  and  subject" — 
shortly  recapitulating  the  previoos 
limitations  to  the  family  of  J.  after 
his  own  life  estate,  making  the  q1- 
timate  remainder  to  be  "  to  and  for 
the  use  and  benefit  of  the  said  H* 
subject  to  the  provisions  bereinbe- 
fore  made  for  the  issue  of  the  said 
marriage."  Held,  that  H.  took  the 
absolute  interest  in  the  lands  of  B. 
Garde  v.  Garde.  P«g^  175 

I,  Under  a  marriage  agreement  "That 
in  case  one  or  either  of  the  parties 
survives  the  other,  the  surviror  shall 
in  case  of  issue,  leave  to  said  issue 
two-thirds  of  whatever  property  may 
remain,  retaining  one  third,"  subse- 
quently explained  to  mean,  that 
if  the  husband  survived,  be 
should  "  settle  "  "  two-thirds  of  the 
property  he  may  possess,"  and  if 
the  wife  survived  she  shotdd  *'  settle 
and  hand  over  *'  **  two-thirds  of  any 
property  remaining  at  the  time." 
Heldf  that  the  wife  surviving  was 
entitled  to  one  third  of  all  the  pro- 
perty, and  was  bound  to  hand  orer 
two-thirds  immediately  to  the  chil- 
dren. ATDonnell  v.  Jkflhnneii. 
Page  481 

.  SemhU,  if  the  husband  had  sorvi- 
ved,  his  oblii^ation  would  have  been 
confined   to  a  disjiosition  by  will. 
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"SHARES    AND    PRO- 
PORTIONS." 

See  Power,  8. 

SHIFTING  USE. 
See  Statute  of  Limitations,   13. 

L  The  limitations  as  to  some  of  the 
estates  included  in  the  shifting 
clause,  having  been  barred  hy  a  re- 
covery suffered  by  a  person  who  bad 
an  estate  tail  therein,  the  shifting 
clause,  9embley  could  not  take  effect 
as  to  any  of  the  estates.  Stacpoole 
V.  Staepoole.  Page  489 

2.  Part  of  an  estate  in  the  shifting 
clause  was  sold  to  pay  off  a  family 
charge  to  which  it  was  subject  at 
tbe  date  of  the  will  containing  the 
shifting  clause,  this,  Memble^  would 
not  prevent  the  operation  of  the 
shifting  clause.  lb, 

SOLICITOR 

See  LiKN,  1,  2. 
1.  This  court  gave  a  decree  with  costs, 
the  House  of  Lords  reversed  tbe 
decree,  and  ordered  that  tbe  bill  be 
dismissed,  with  costs  of  suit  in  tbe 
court  below.  Before  tbe  petition  of 
appeal  was  presented,  tbe  plaintiff's 
solicitor  compelled  defendant  to 
pay  tbe  costs  under  threat  of  pro- 
ceeding to  enforce  them.  Tbe  de- 
fendant before  payment  to  tbe  plain- 
tiff's solicitor,  required  him  to  pro- 
duce a  power  of  attorney  from  tbe 
plaintiff  authorizing  tbe  solicitor  to 
receive  tbe  sum,  and  took  a  receipt 
for  the  amount,  signed  by  tbe  plain- 
tiff.     The  solicitor  never  paid  the 


amount  to  the  plaintiff,  but  retained 
it  at  bis  desire,  for  the  purpose  of 
defending  tbe  appeal,  and  applied  it 
to  that  purpose.  Hdd^  tbat  tbe 
court  could  not  order  the  solicitor 
to  repay  the  sum  to  the  defendant. 
Smith  V.  Clarke.  Page  160 

2.  A  sum  of  money  paid  to  a  solicitor 
pending  a  cause,  and  put  by  him  to 
the  account  of  a  bill  of  costs,  barred 
by  the  statute  of  limitations,  order- 
ed  to  be  set  off  against  tbe  bill  of 
costs  of  tbe  pending  cause.  WdUk 
V.  Studdert.  Page  423 

3.  A  parol  unwitnessed  gift  by  a  client 
in  extremis  (in  lieu  of  a  promise 
made  when  in  good  health)  to  his 
solicitor, though  foralongtimeknoi^'n 
and  unobjected  to  by  tbe  representa- 
tive of  tbe  client,  not  allowed  to  stand. 

lb. 
SPECIAL  FINDING. 

See  Statute  of  Limitations,  10. 

SPECIFIC  PERFORMANCE. 

See  Statute  of  Frauds,  1,  2,  3. 
Statute  of  Limitations,  5. 

1.  A.  upon  bis  marriage  in  1815,  con- 
veyed an  estate,  in  which  be  had  an 
equitable  interest,  to  tbe  use  of  him- 
self for  life,  remainder  among  the 
issue  of  tbe  marriage  in  the  usual 
course  of  strict  settlement,  remainder 
among  bis  brothers  for  certain  inte- 
rests, with  tbe  ultimate  reversion  to 
himself  and  his  heirs ;  in  1827,  be, 
upon  his  second  marriage,  reciting 
tbat  under  tbe  settlement  of  1815 
he  bad  a  reversion  in  fee  expectant 
on  the  failure  of  issue  male  of  his 
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former  marriage,  covenanted  to  set- 
tle the  reversion  upon  the  issoe  of 
the  second  marriage.  A.  died,  and 
all  the  issue  of  the  first  marriage 
failed.  Hddy  that  the  limitations 
in  the  deed  of  1815,  to  the  collate- 
ral relations,  were  voluntary',  and 
that  the  issue  was  entitled  to  the 
estate,  and  would  have  been  enti- 
tled to  a  conveyance  of  the  legal 
estate,  as  a  specific  performance  of 
the  articles  of  1827,  against  the 
collateral  relations,  but  that  the 
point  did  not  arise  in  this  case,  the 
contest  being  only  between  equities. 
Stacpoole  v.  StacpooU.       Page  489 

STATUTE  OF  FRAUDS. 

1.  Upon  a  treaty  for^the  marriage  of 
A.  (the  lady)  with  B.,  0,  a  person 
not  bound  to  make  any  provision 
for  A.  directs  her  agent  to  write  a 
memorandum  which  she  signs,  no- 
tifying her  intention  to  leave  A. 
£2000,  to  be  secured  by  a  bond, 
and  that  this  is  the  provision  she 
intends  to  make  for  A.  on  her  in- 
tended marriage  with  B.  Held, 
that  the  consideration  sufficiently 
appeared  on  the  face  of  this  instni- 
ment,  and  that  it  had  all  the  requi- 
sites of  the  Statute  of  Frauds. 
{Quintan  v.  Quinlan,  1  Hay  and  J. 
185.)  Greene  v.  Cramer.    Page  54 

2.  The  marriage  afterwards  took  place, 
and  the  bond  was  never  executed. 
ffeldy  that  the  marriage  was  an  ac- 
ceptance of  the  offer,  and  that  the 
agreement  was  one  which  the  court 
would  enforce.  /b, 

3.  A  contract  may  be  collected  from 


several  letters,  and  they  are  to  be 
read  as  one;  therefore,  though  a 
letter  written  by  the  agent,  contain- 
ing a  promise  U)  give  a  house  in 
addition  to  the  money,  containod  no 
reference  to  any  consideration,  it 
was  Held,  that  this  want  wan  sup- 
plied by  reading  it  with  the  former 
letter.  lb. 

STATUTE  OF  LIMITATIONS. 
See  SoLTciToii,  2. 

1 .  Mortgagees  can  cliiiui  the  benefit  of 
sec.  15  of  3  &4  Wm.  IV.  cup.  27. 
in  a  fonK^loflure  suit,  as  woll  as  in  au 
action  at  law  in  roNpcct  of  the  laud. 
Wriicon  v.  Vize.  Page  138 

2.  The  poHseMMion  will  not  be  advone 
to  the  mortgagee  within  the  mean- 
ing of  sect.  15,  whrre  the  land  haa 
been  in  the  ])OHHeHMion  of  a  prior 
incumbrancer,  or  of  a  receiver  ap- 
pointed in  a  suit  by  the  mortgagt^e 
against  the  mortgagor,  though  at 
that  time,  under  an  unregistennl  in- 
strument subsetjuent  to  the  mort- 
gage, he  was  only  tenant  for  life.  Jb. 

3.  Sec.  24  of  3  &  4  Wm.  4,  c.  27,  wm- 
^/^,  in  eludes  legal  as  well  as  equitable 
titles,  made  the  si\bject  of  a  suit  in 
equity.  lb* 

4.  Qu,  as  to  Dearman  v.  Wyche^  9 
Sim.  570.  lb. 

5.  A  purchaser  will  be  compelled  to 
take  a  title  which  depends  on  ad- 
verse possession  under  the  Statute 
of  Limitations,  even  though  the  evi- 
dence of  such  adverse  possession 
consist  in  affidavits  mfde  in  the 
Mantcr's  office,  and  the  fact  of  such 
poMnession  \n  not  in  issue  in  the  causey 
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if  the  court  be  satisfied  by  the  affi- 
davits, of  the  existence  of  the  facts 
deposed  to.  Scott  v.  Nixon.    P.  185 

6.  The  34th  section  of  3  &  4  Wm.  4, 
cap.  27,  confers  title.  Ih- 

7.  The  five  years  given  by  the  15th 
sec.  of  3  &  4  Wm.  4,  cap.  27, 
cannot  be  extended  on  account  of 
the  infancy  of  the  claimant.         Ih. 

8.  When  a  sum  of  money  is  charged 
upon  land,  no  more  than  six  years* 
arrears  of  interest  can  be  recovered, 
though  there  be  a  covenant  for  the 
payment  of  the  principal.  Hughes 
V.  KeUy.  Page  223 

9.  Granting  an  estate  to  a  man  to 
hold  ''  subject  to"  a  charge,  does 
not  make  the  grantee  a  trustee,  so 
as  to  prevent  the  Statute  of  Limita- 
tions running.  Ph 

10.  Upon  a  hearing  on  a  special  find- 
ing by  the  Master,  the  court  is  con- 
fined to  the  alternatives  put  thereby, 
and  upon  that  ground  it  was  Held,  in 
the  present  case,  that  an  annuitant, 
a  party  to  the  suit,  could  only  reco- 
ver arrears  for  six  years  prior  to  the 
the  filing  of  his  charge,  though 
during  ^\q  years  of  that  period  a 
receiver,  at  the  suit  of  a  prior  credi- 
tor, had  been  in  possession.  Mont- 
gomery V.  Southtcell.         Page  263 

1 1 .  Semble,  in  all  cases  the  filing  of  the 
charge  is  the  proper  terminus,       lb. 

12.  Semhle^  also,  that  the  possession 
of  a  prior  incumbrancer  has  no 
effect  in  preserving  a  right  to  ar- 
rears which  accrued  prior  to  such 
possession.  Jh, 

13.  A.   upon  his  marriage    in  18 J 5, 


being  entitled  under  a  will  to  a  con- 
tingent interest    or  possibility  by 
way  of    shifting  use   in  an  estate, 
conveyed  it  by  lease  and  release  to 
the  use  of  himself  for  life,  remain- 
der among  the  issue  of  the  marriage 
in  the  usual  course  of  strict  settle- 
ment, remainder  among  his  brothers 
for  certain  interests,  with  the  ulti- 
mate reversion  to  himself  and  his 
heirs.  In  1816  the  event  upon  which 
he  became  entitled  to  the  possession 
occurred,  but  he  did  not  take  ad- 
vantage of  it;  in   1827,  upon  his 
second  marriage,  he  by  deed  reciting 
that  under  the  settlement  of  1815 
he  had  a  reversion  in  fee  expectant 
on  the  failure  of  issue  male  of  his 
former  marriage,  covenanted  to  set- 
tle the  reversion  upon  the  issue  of 
the  second  marriage.     A.  died  in 
1835,  and  all  the  issue  of  the  first 
marriage  failed  in  1840 ;  in  1841  the 
issue  of  the  second  marriage  filed 
their  bill  against  the   person  from 
whom  the  estate  should  have  shifted 
in  J  816,  praying  that  they  should 
be  declared  entitled  to  the  estate. 
Held^  that  they  stood  in  the  place 
of  A.  and  as  the  statute  of  limita- 
tions would  have  barred  all  his  right, 
so  it  barred  them,  a  man  not  having 
the  power,  after  the  statute  has  begun 
to  run,  to  make  new  rights  by  exe- 
cuting settlements,  and,  semble,  this 
would  have  been  so,  had  the  issue 
of  the  first  marriage  been  the  claim 
ants,  the  conveyance  in  1815  not 
giving  any  legal   interests,    and  a 
lease  and  release  not  being  capable 
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of  operatiDg  by   estoppel.      Stae- 
poole  V.  Stacpoole.  Page  489 

14.  Pa^-mentby  an  agent  of  a  sum 
on  account  of  the  whole  debt,  held, 
to  take  the  case  oot  of  the  Statute 
of  Limitations.  Forster  v.  Thomp- 
son. Page  668 

16.  Where  a  bill  was  filed  in  1819, 
and  the  plaintiff  having  died  in 
1825,  a  bill  of  revivor  was  filed  in 
1828,  but  the  defendants  being  and 
continuing  oot  of  the  jurisdiction, 
no  appearance  was  entered  to  either 
bill,  and  one  of  the  defendants 
having  died  in  1835,  a  bill  of  revi- 
vor was  filed  in  1838  ;  and  the  sur- 
viving defendant  being  still  out  of 
the  jurisdiction,  service  of  subpoena 
was  then  effected  under  2  Wui.  4, 
cap.  33,  HMy  that  the  Inll  of  1828 
was  efiectual  to  prevent  the  bar  of 
the  statute  of  limitations.  SembUy 
the  bill  of  1819  would  have  been  \ 
efiectnal  for  the  same  purpose.    II. 

16.  A.  being  seized  in  fee  simple  of  j 
four  denofninations  of   land,  over  . 
which  B.  had  an  equitable  charge  - 
in  respect  of  an  advance  made  bv 
him  on  a  cootnct  with  A.  for  the 
purtbase  of  the  lands  which   was 
sobseqoentlv  broken  ofl(  did  on  the 
occmoo  of  Im   marnage,  ccnvej 
two  of  the  deiKMiniiaiiMM  to  the 
a«es  of  rbe   leuktMikt,    and    tb^ 
o«lKer  t«o  fzp«Mx  tmft  that  the  tms^ 
teo  fbrxiU,   »  MMk  »  th^  ^aM 
be  rtq^ssnd  m  wvisi&f  kft  A,  mm 


schedule  annexed  thereto,  with  inl«^ 
rest  thereon  ;  B.'s  mcumbranof  was 
in  the  schedule,  but  he  was  no  paity 
to  the  deed.  HMj  that  he  w«»  m4 
a  cestui  que  trmiy  under  ihb  dee< 
so  as  to  be  entitled  to  earn*  its  tmsls 
into  execution,  and  that  Iherelm 
the  case  was  not  within  3  1^  4 
Wm.4,  cap.  27,  sec.  2d»  (er«ii  m|v« 
posing  that  section  to  extend  10  iW 
provisions  of  the  42nd  9«ctk«)»iM4 
that  B.  was  only  enlilM  l»  sax 
years'  arrears  of  intcf^st*    JS^Mtm  x^ 

STAYING  PROC££I>IXV^& 
See  Procheix  Amu  K  :$. 

**  SUBJECT  TIV 
See  JrPGMFXT«  K 

SUBPlEXA. 

See  IxjrxcTioy.  :i» 

Statitte  or  LihitjlTWS^  IA. 

SIPPRKSSIOS. 
See  IxjrxvTi<*55*X 

SUPPLEMEXTAL  KOI, 
See  Plkjlpix^. 

-sminTOE.* 

See  RcsAisX'CZ,  1. 

SETTinrsT,  ^  X 

TABU  TESAST  DSL 
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1.  A.  being  tenant  in  tail,  executed  a 
settlement  in  1809,  on  the  marriage 
of  his  eldest  son  B.  with  C,  and 
thereby  conveyed  his  estate  to  trus  • 
tees  for  a  term  of  100  years,  to 
secure  C.'s  jointure  on  a  contin- 
gwcy^  then  to  secure  an  annuity  for 
A«'s  wife,  and,  subject  thereto,  the 
lands  to  A.  for  life,  remainder  to 
tnistaes  for  200  years  to  secure  a 
sum  of  £3000  for  As  two  remain- 
ing chiUriBf  T.  and  J^  and  suliject 
thereto  to  B.  for  life,  remainder  to 
trustees  for  a  term  to  secure  portions 
for  bis  children,  and  subject  thereto 
to  his  first  end  other  sona  succes- 
sively IB  tail.  B.  was  a  party 
to  this  settlement,  and  entered  on 
A's  death ;  in  181  1,ob  J*s  marriage, 
her  share  was  by  a  settlement  to 
which  A.  and  B,  were  parties,  partly 
settled  for  her  benefit,  and  partly 
assigned  to  her  intended  husband's 
father,  who  subsequently  assigned 
his  interest  over ;  and  his  assignees 
in  1823,  filed  a  bill  for  the  purpose 
of  raising  their  charge.  In  1834, 
a  receiver  was  appointed,  who  con- 
tinued in  receipt  of  the  rents  from 
that  time.  In  1837,  a  decree  on 
sequestration  was  obtained  against 
B.  and  C.  and  their  eldest  son  D. ; 
and  in  1839,  there  was  a  decree  for 
a  sale  of  the  200  years'  term,  and 
by  this  decree  all  proper  parties 
were  directed  to  join  in  the  con- 
veyance. In  1839,  D.  without  the 
concurrence  of  B.  executed  a  dis- 
entailing deed;  B.  died  in  1840, 
and  subsequently  in  the  same  year, 


by  a  deed  which  recited  the  settle- 
ment of  1809,  and  the  trusts  of  the 
200  years'  term,  D.  conreyed  the 
lands  in  consideration  of  £27  to  R. 
and  his  heirs  ;  R.  in  February, 
1841,  consented  to  join  in  a  con- 
veyance to  the  purchaser  of  the 
term.  R.  in  1842,  conveyed  the 
lands  for  £163  to  C,  B's  widower; 
the  200  years'  term  was  in  Novem- 
ber, 1841,  sold  under  the  decree, 
and  the  purchaser  objected  to  the 
title,  on  the  groimd  that  A.  was 
tenant  in  tail  in  1809,  and  that 
judgments  had,  since  that  period, 
been  entered  up  against  the  seve- 
nd  owners  of  the  estate.  Held, 
that  the  purchaser  declining  the 
oflfer  of  a  case  to  law,  was  bound  to 
accept  the  title,  the  settlement  by 
A.  in  1809,  having  been  only  void- 
able, and  being  binding  on  B.  and 
having  been  sufficiently  confirmed 
by  D.  and  that  the  judgments  were 
not  a  lien  on  the  term,  and  that  C. 
was  bound  under  the  decree  in 
1809,  to  join  in  the  conveyance. 
Moisy  v.  BatvcdL  Page  4 1 3. 

2.  B's.  entry  would,  under  the  cir- 
cumstances, imless  on  clear  evidence 
to  the  contrary,  be  held  to  have 
been  in  confirmation,  not  avoidance 
of  the  term.  Ih, 

TAXATION. 

See  Costs,  1. 
1 .  An  administrator  employed  a  soli- 
citor to  recover  debts  due   to   his 
intestate,  and  gave  him  a  power  of 
attorney,  tmder  which  he  received 
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monies  and  acted  generally;  he 
paid  over  certain  sums  to  his  prin- 
cipal,  and  retained  the  residue  in 
payment  of  his  costs;  the  costs 
were  never  furnished  to  the  adminis- 
trator, hut  after  his  death  they  were 
furnished  to  his  executors,  who 
made  no  objection  to  the  amount. 
Held,  that  the  administratrix  de 
bonis  non  of  the  intestate  was 
entitled  to  have  the  bill  referred  for 
taxation,  and  a  petition  presented 
by  her  for  that  purpose  was  granted, 
and  under  the  circumstances  would 
have  been  granted  though  there  had 
been  payment  to  the  solicitor  instead 
of  a  retainer  by  him.  Secus  sembUy 
if  she  had  refused  the  offer  of 
having  them  taxed,  in  previous 
proceedings  where  the  question 
properly  arose.  Langford  v.  Mc^ 
hmy.  Page  317 

TERM  OF  YEARS. 
See  Tail,  Tenant  in. 

TESTAMENTARY 
GUARDIAN. 

See  Guardian. 

TITLE. 
See  Covenant,  4, 

Statute  of  Limitations,  1,  6, 
Tail,  Tenant  in,  1,  6. 

TRUST. 

See  Corporation,  1,  4, 
Judgment,  I, 
Power,  2,  3, 
Release, 
Statute  of  Limitations,   16. 


TRUSTEE. 

See  Costs,  2,  6, 
Graft, 
Judgment,  I, 
Power,  4,  6, 
Practice,  14, 
Priority,  1, 
Release, 
Statute  of   Limitations,  9, 

1.  Where  the  misapplication  of  the 
funds  of  a  puhlic  hody  had  gone  on 
for  a  great  length  of  time^  and  no 
imputation  was  cast  on  the  trustees, 
they,  though  removed,  were  allowed 
their  costs  out  of  the  fond;  this, 
however,  not  to  be  a  precedent  for 
cases  which  should  be  defended 
afterwards,  where  the  same  point 
should  arise.  AUiwn«y  General  y. 
Drummond.  Page  98 

2.  No  prayer  for  the  removal  of  trus- 
tees is  necessary  to  give  tlie  Court 
authority  to  remove  them.  Ih. 

3.  SembUy  if  under  the  provision  of 
a  settlement,  the  trustees  were 
bound  to  renew  and  draw  the  re- 
newal fines  from  the  rents  and 
profits,  and  the  trustees  neglecting 
to  renew,  the  tenant  for  life  take  the 
rents,  he  would  be  liable  to  answer 
to  the  trustees  for  any  damages  they 
might  sustain  in  consequence  of 
their  breach  of  trust.  Taumley  v. 
Bmd.  Page  393 

4.  Real  estate  having  been  applied  for 
a  ceutury  aud  a-balf  upon  trusts 
specified  by  will,  the  Court  assumed 
the  will   to    have  created  a  trust» 


>2 
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and  that  the  heir  of  the  testator 
hecame  a  trustee^  and  the  heir  not 
heing  known,  the  case  was  held  to 
he  within  11  Geo.  IV.  and  1  W. 
IV.  c.  60.  In  re  Gores  Charitiei. 
Page  411 
5.  It  will  not  he  directed  hy  the  Court 
that  in  a  deed  appointing  new  trus- 
tees under  the  Court  a  power  to 
appoint  new  trustees  when  required, 
shall  he  mserted.  Attorney  Gene- 
ral V.  Madden.  Page  519 

UNCERTAINTY. 
See  Will,  10, 

VARIATION. 

See  Decree,  2, 
Pro  Interesse  Sue. 

"VESTED." 
See  Fine,  1. 

VESTED  INTEREST. 

See  Interest,  3, 
Will,  7. 

VOLUNTEERS. 

See  Covenant,  4, 

Dower,  1, 

Specific  Performance. 

WAIVER    OF    FORFEITURE. 
See  Renewal,  6. 

WAIVER  OF  PRIORITY. 
See  Priority,  1,  2. 

WARD. 

1.  When  a  male  ward  of  the  Court 


marries  under  age,  and  the  marriage 
is  recognized  hy  the  Court  as  a 
valid  one,  the  Court  has  no  power 
to  compel  him  to  settle  his  estate 
in  such  a  way  as  to  exclude  the 
wife  from  all  benefit  out  of  it. 
In  re  Murray.  P&ge  136 

WILL. 

See  Charity, 
Executor,  1, 
Interest,  1, 
Judgment,  1, 
Portions,  3, 
Power,  1, 
Satisfaction, 

1.  A  contract  to  dispose  of  property, 
is  as  much  a  revocation  pro  tanto 
in  the  case  of  wills  within  I  Vict, 
c.  26,  as  those  not  within  it,  though 
how  it  may  work  on  the  estate  of 
the  devisee  is  douhtful.  Greene  v. 
Cramer,  Page  54. 

2.  A    testator    having    hy    her    will 
devised     two     different     properties 
among  her  seven  nephews  succes- 
sively for  life,  remainder  to  their 
issue  in  a  strict  settlement,  making 
A.  the  head  of  one  set  of  limita- 
tions, and  B.   of  the   other,   by  a 
codicil  reciting  that  she  had  made 
devises  to  A.  and  B.  respectively 
and  that  she  wished  to  make  ihei 
change  j)laces  as  to  the  properti 
so    devised,     revoked     "  the     su 
bequests  by  my  said  will,  made 
the  said  A.  and   B.   respective 
and  left  and  bequeathed  "  the 
perty  and  jirovision  by  my  said 
devised   to  the  said  A.,   to  B 


INDEX  TO  THE  PRINCIPAL  MATTERS. 


653 


heirs^  executors,  administrators,  and 
assigns/'  and  in  like  manner  as  to 

A.  and  his  heirs,  &c.  with  respect  to 
the  property  devised  hy  the  will  to 

B.  Heldy  that  the  codicil  revoked 
all  the  limitations  in  the  will  suh- 
sequent  to  A.  and  B*s.  estates 
respectively,  and  vested  the  pro- 
perties respectively  in  A.  and  B. 
absolutely.     Murray  v.  Johnston. 

Page  104 

3.  Leaseholds  for  lives,  held  not  to 
pass  under  a  bequest  of  £1500 
'together  with  any  further  pro- 
perty," but  to  pass  under  a  resi- 
duary devise  of  the  testators 
•'worldly  estate  and  fortune  not 
heretofore  or  hereby  disposed  of." 
Acheson  v.  Fair.  Page  208 

4.  Under  a  bequest  "  in  trust  for  the 
use  of  my  father,  to  be  disposed  of 
by  him,  share  and  share  alike,  as 
he  by  will  or  deed  may  appoint 
among  my  brother?,  H.  and  J.  and 
the  daughter  or  daughters  of  S." 
Held,  that  the  father  took  a  life 
estate,  and  that  H.  and  J.  and  the 
daughters  of  S.  were  each  equally 
entitled  in  default  of  appointment. /6. 

5.  The  testator  directed  his  trustees  to 
invest  a  sum  of  £4,500  **  to  be 
raised  out  of  my  personal  fortune  ;** 
he  then  disposed  of,  to  his  daughter 
£3000,  and  gave  £1500,  '*  the 
other  part  of  the  £4500,"  to  col- 
lateral relations,  and  then  gave  his 
wife  permission,  at  the  expiration  of 
twelve  months  after  his  decease,  to 
draw  out  of  his  "  personal  property 
the   sum    of    £1000;"    the  whole 


personal  estate  only  amounted  to 
£4500;  the  wife  drew  the  £1000. 
HelJ^  that  the  collateral  relations 
were  not  entitled  to  have  the  per- 
sonal estate  accumulated  to  make 
up  £4500  above  the  £1000.       Ih. 

6.  J.  R.  devised  as  follows :  "  I  give 
and  devise  to  J.  C.  the  lands  of  D. 
to  hold  to  him  duiing  his  natural 
life ;  and  from  and  after  his  decease 
I  give  and  devise  the  same  unto  the 
issue  male  and  female  of  the  said  J. 
C.  begotten  or  to  be  begotten  on 
the  body  of  his  present  wife  C.  C. 
to  be  divided  between  and  amongst 
them  in  such  manner,  share,  and 
proportions  as  the  said  J.  C.  shall 
by  his  last  will  and  testament  ap« 
point."  Hdd,  that  J.  C.  took  only 
an  estate  for  life.  Crozxer  v.  Cro- 
^ier.  Page;;309 

7.  Under  the  bequest  of  the  interest 
of  a  fund  to  a  person  for  life,  "  and 
after  his  death  to  divide  the  said 
sum  and  any  interest  that  may  be 
due  thereon  at  his  death  among  all 
his  children  equally,  and  if  he 
leave  but  one  child,  then  to  give 
the  whole  £300  to  such  one  child ;" 
the  children  lake  a  vested  interest 
in  their  respective  shares  as  tenants 
in  common  liable  to  be  divested  as 
to  children  dying  in  the  father's  life 
time,  in  favour  of  a  single  child 
surviving  him,  should  such  an  event 
happen.     Kimherley  v.   Tew. 

Page  366 

8.  Smith  V.  Vaughan,  8  Vm.  Ab.  Z. 
c.  pi.  32,  is  not  an  authority  to  be 
followed.  Ih. 
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9.  A  testator  being  seized  and  pos- 
sessed of  certain  freehold  and  chattel 
leases,  devised  as  follows :  "  I  gire, 
devise,  and  bequeath  my  farm  of 
B.  to  my  grandson  M.  and  every 
kind  of  stock  thereon,  together  with 
one-third  part  of  every  other  pro- 
perty that  I  now  possess  and  am  enti- 
tled to»"  &c  He  then  made  similar 
devnes  of  others  of  the  farms  and 
of  the  remaining  two-thirds  of  the 
residae,  to  two  other  grandsons 
respectively;  he  then  left  £18 
a-year  to  his  wife, "  to  be  paid  unto 
her  during  her  life,  by  my  said 
three  grandsons,  share  and  share 
alike,  or  by  their  heirs  or  execu- 
tors;" he  then  directed  £300  to  be 
invested  on  a  certain  event,  ''the 
said  sum  to  be  deducted  equally 
from  and  out  of  the  property  herein 
first  bequeathed  to  my  said  three 
grandsons,  teho  or  their  heirif  an 
the  fall  of  any  leasey  are  to  be  equal 
eufferen  purtuant  to  their  respect-- 
ive  proportions"  The  testator,  at 
the  date  of  his  v^ill,  was  seized  of 
the  farm  of  G.  but  did  not  devise  it 
nominattm ;  two  of  the  grandson's 
one-thirds  of  G.  vested  in  the 
defendant,  and  were  sold  under  the 
decree  in  this  cause,  but  the  purcha- 
ser objected  to  the  title  on  the  ground 
that  these  two-thirds  were  liable  to 
contribute  to  losses  which  should  be 
suffered  by  the  third  grandson,  by 


the  falling  of  the  lease  of  the  lands 
devised  to  him ;  but  the  Court  held 
that  the  true  construction  of  the 
clause  was,  either  that  there  was  to 
be  no  contribution,  but  that  each 
grandson  was  to  bear  his  own  loss, 
or  that  the  lands  devised  nominatim 
were  those  only  that  were  to  be  con- 
tributory, and  consequently  that  6. 
was  not  liable.  Spanner  v.  Dteyer, 
Page  432 

10.  Seniblef  the  clause  was  bad  for 
uncertainty.  lb. 

1 1.  Under  a  devise  of  freehold  pro« 
perty  among  all  such  children  of 
the  testator  as  should  be  living  at 
his  death.  Held,  that  the  testator 
having  by  a  codicil,  revoked  the 
devise  as  to  one  child,  the  revoked 
share  went  among  all  the  other 
children,  and  did  not  descend  to 
the  heir.    Shaw  v.  M*Mahon, 

Page52d 

12.  Where  in  a  will  there  was  a 
general  direction  to  pay  debts,  and 
then  the  lands  of  K.  were  devised 
to  A.  and,  after  pecuniary  legacies 
to  B.  and  others,  A.  and  B.  were 
appointed  residuary  legatees  and 
executors,  and  A.  was  directed  to 
pay  out  of  the  rents  and  profits  oi 
the  lands  devised  to  him,  a  charge 
expressly  named.  Held,  that  this 
did  not  exempt  these  lands  from 
liability  to  the  other  debts.  Forster 
V.  Thotnpson,  Page  668 
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